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PREFATORY   NOTE. 


The  Buffalo  Conference  is  noteworthy  in  the  history  of  the 
Association  as  being  the  first  meeting  which  it  has  held  outside 
Europe.  When  it  is  remembered  that  the  origin  of  the  Associa- 
tion was  largely  due  to  American  ideas  and  American  jurists, 
that  its  first  secretary  was  Dr.  Miles  of  New  York,  and  that 
David  Dudley  Field  was  one  of  its  most  distinguished  presidents, 
it  is  obvious  that  the  holding  of  a  Conference  in  the  United 
States  was  only  the  fulfilment  of  a  long-standing  obligation.  The 
hospitable  invitation  and  welcome  of  the  American  Bar  Associa- 
tion gave  an  unique  opportunity  of  realising  this  object  The 
success  of  the  Conference  may  be  gauged  by  the  fact  that  nearly 
seventy  new  members  joined  the  Association  from  the  United 
States  and  Canada. 

Although  many  leading  members  were  absent,  and  the  conti- 
nental nations  of  Europe  were  only  represented  by  Belgium  and 
Denmark,  the  Conference  was  fortunate  in  having  for  its  Presi- 
dent a  distinguished  judge  of  the  English  High  Court,  for  his 
associates  in  the  chair  the  present  President  of  the  American 
Bar  Association,  and  the  present  President  of  our  Association, 
and  among  his  supporters  the  Danish  Attorney-General,  several 
State  judges,  the  leader  of  the  EngHsh  Commercial  Court,  who 
is  also  Chairman  of  the  English  Bar  Council,  the  leader  of  the 
Buffalo  Bar,  and  several  eminent  maritime  lawyers  from  both 
sides  of  the  Atlantic.  Canada  was  represented  by  delegates 
from  the  Law  Society  of  Upper  Canada  and  the  Quebec  Bar ; 
and  representatives  were  present  from  the  Peace  Society,  England, 
and  the  Universal  Peace  Union,  United  States. 
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The  programme  of  the  Conference  was  a  varied  one.  Inter- 
national Arbitration  held  its  traditional  first  place,  and  a  con- 
sidered scheme  for  the  constitution  of  a  permanent  Court  of 
International  Arbitration  was  presented  by  the  Committee  ap- 
pointed at  the  Brussels  Conference  for  that  purpose,  and  adopted 
by  the  Association  as  its  contribution  towards  that  object.  The 
scheme  which  had  subsequently  been  adopted  by  the  Hague 
Peace  Conference  was  approved,  as  regards  its  main  features, 
by  the  Conference,  and  its  ratification  urged  upon  the  various 
nationalities  represented  in  the  Association.  The  more  detailed 
examination  of  this  and  the  other  decisions  of  the  Hague  Con- 
ference was  referred  to  a  strong  committee,  with  instructions  to 
report  next  year. 

The  subjects  of  Bills  of  Lading  legislation,  with  special  reference 
to  the  United  States  Harter  Act,  Maritime  Liens,  Law  suited  to 
Subject  Peoples,  Domicil  as  the  Foundation  of  Jurisdiction,  the 
Protection  of  Industrial  Property,  the  Enforcement  of  Arbitral 
awards,  the  Rhodian  Law,  and  the  Immunity  of  Private  Property 
at  Sea  from  Capture  during  War,  were  dealt  with  in  papers  of  great 
interest  and  research.  A  successful  beginning  was  made  to  the 
work  of  framing  a  code  of  international  marine  insurance  by 
means  of  a  set  of  rules  which  can  be  incorporated  by  reference 
into  policies  of  marine  insurance,  the  plan  which  was  carried 
out  so  efficiently  in  the  case  of  General  Average  by  means  of 
the  York-Antwerp  Rules  framed  by  our  Association. 

The  Conference  afforded  its  members  the  advantage  of  at- 
tending the  annual  meeting  of  the  American  Bar  Association, 
held  on  the  three  days  preceding  in  the  same  city,  and  seeing 
the  work  done  by  the  central  legal  organisation  in  the  United 
States  (of  which  the  American  Ambassador  to  England  was  the 
last  president)  in  keeping  lawyers  throughout  the  Union  in 
intellectual  and  social  touch  with  each  other,  and  in  furthering 
reform  and  unification  in  Federal  and  State  legislatiozL  The 
meetings  of  the  two  Associations  were  also  pleasantly  linked 
together  by  the  part  which  some  of  our  members  took  in  the 
proceedings  of  the  American  body — Mr.  Justice  Kennedy  reading 
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a  paper  before  it  on  the  "  Theory  of  State  Punishment  of  Crime," 
and  Mr.  Joseph  Walton  and  Mr.  Barclay  contributing  papers 
to  its  section  of  Legal  Education  on  the  "History  of  Legal 
Education  in  England,"  and  the  "  Teaching  of  Law  in  France  " 
respectively. 

Those  who  crossed  the  Atlantic  to  take  part  in  the  Conference 
will  always  retain  a  grateful  remembrance  of  the  generous  hospi- 
tality and  lundly  welcome,  collective  and  individual,  shown  to 
them  in  the  city  of  Buffalo  and  elsewhere  in  the  United  States, 
special  thanks  being  due  to  the  American  Bar  Association,  Erie 
County«*Bar  Association,  and  the  Buffalo  municipal  authorities; 
as  will  those  who  afterwards  visited  Canada  of  their  hospitable 
reception  by  the  Canadian  Bar  at  Toronto  and  Quebec  It  is 
hoped  to  hold  the  next  Conference  at  Rouen  next  year  at  a 
date  which  will  enable  those  of  our  transatlantic  members  who 
belong  to  the  American  Bar  Association  to  return  in  time  for  the 
meeting  of  that  body. 

At  a  meeting  of  the  Executive  Council  held  on  the  30th  of 
October  the  Hon.  Simeon  E.  Baldwin,  LL.D.,  Associate  Judge 
of  the  Supreme  Court  of  Errors,  Connecticut,  and  Professor  of 
Constitutional  Law  in  Yale  University,  was  elected  President  of 
the  Association  for  the  coming  year,  and  Sir  Richard  K  Webster, 
Bart,  G.C.M.G.,  Q.C.,  M.P.,  Honorary  President. 


JOSEPH  G.  ALEXANDER, 
GEORGE  G.  PHILLIMORE, 

Honorary  General  Secretaries. 
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CONSTITUTION  OF  THE  ASSOCIATION. 


I.  The  name  of  the  Association  shall  be  "  The  International  Name. 
liaw  Association." 

II.  The  Association  shall  consist : —  Members. 

1.  Of  all  those  who  participated  in   the  Conference  iat 

Brussels,  commencing  the  nth  October,  1873  ; 

2.  Of  all  who  on  their  application  are  or  who  shall  be 

admitted  by  this  Conference,  or  by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  delegates  from  other  Associations,  formed  for 

the  prosecution  of  the  same  objects,  as  may  be 
approved  by  the  Executive  Council;  eafch  of  which 
Associations  is  to  be  entitled  to  nominate  from 
time  to  time  two  delegates ; 

4.  Of  Honorary  Members. 

III.  The  objects  of  the  Association  shall  be  the  Reform  and  objects. 
Codification   of  the  Law  of  Nations.      Its  relations  with  the 
Institute  of  International  Law,  founded  at  Ghent  in  September 
1873,  shall  be  such  as  were  determined  by  the  Conference  at 
Brussels  in  October  1873. 

IV.  There   shall   be  an   Honorary  President,   a  President,  officers. 
Honorary    Vice-Presidents,    Vice-Presidents,    a    Treasurer,    a 
Council  of  sixty  Members,  of  whom  eighteen  shall  bean  Executive 
Council,  and  a  General  Secretary,  with  such  other  Secretaries 

and  Officers  as  the  Executive  Council  may  from  time  to  time 
appoint 

V.  At  each  Annual  Conference   the   Presidents  and   other  Election  o 

Officers. 

Officers  shall  be  appointed  for  the  year  ensuing,  and  shall  con- 
tinue in  office  until  others  are  appointed.    The  office  of  President 
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shall  not  be  tenable  for  more  than  two  successive  years.  The 
office  of  General  Secretary  shall  be  permanent,  subject  to  change 
by  the  Association  at  any  Annual  Conference.  The  duties  of 
the  General  Secretary  and  of  the  other  officers  shall,  except  as 
herein  provided,  be  fixed  by  the  Executive  Council 
Function  of       VI.     The  Executive  Council  shall  have  the  general  direction 

Executive  ^ 

Council.  of  the  affairs  of  the  Association  in  the  intervals  between  the  Con- 
ferences. It  shall  have  power  to  appoint  Vice-Presidents,  to 
make  Bye-laws,  to  appoint  Committees  for  special  objects,  to  fill 
vacancies  occurring  between  the  Annual  Conferences,  and  to  ^x 
upon  such  place  or  places  of  business  as  may  be  expedient  It 
shall  also  have  the  power  of  nominating  Honorary  Vice-Pre- 
sidents, approving  Local  Committees,  and  nominating  for  the 
year  all  such  officers  as  the  Association  shall  omit  to  nominate 
at  its  Annual  Conference.  The  President,  Vice-Presidents, 
Treasurer,  and  Hon.  General  Secretaries  shall  be  ex-officio  Members 
of  the  Executive  Council.  Five  Members  shall  constitute  a  quorum 
of  the  Executive  Council,  inclusive  of  any  ex-offido  Members  who 
may  be  present  at  the  meeting  of  the  Executive  CounciL 

Conferences.  VII.  There  shall  be  an  Annual  Conference  of  the  Association, 
to  be  held  at  such  time  and  place  as  shall  have  been  appointed  at 
the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Execu- 
tive Council  circumstances  may  render  expedient. 

Quorum.  VIII.    The  Members  present  at  the  time  and  place  fixed  for 

the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 
for  the  transaction  of  business. 

Order  of  IX.     The  Order  of  business  at  each  day's  meeting  shall  be  as 

follows : — 

1.  Reading  the  minutes  of  the  preceding  meeting,  unless 

the  reading  is  dispensed  with  by  a  vote  of  the  Con- 
ference ; 

2.  Receiving  such    commimications  as   may  be  recom- 

mended by  the   Executive  Council  for  the  con- 
sideration of  the  Association ; 
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3*  Discussing  such  propositions  as  may  be  recommended  by 
the  Executive  Council  for  discussion,  and  disposing 
thereof  as  the  Conference  may  determine. 

X.  The  language  in  which  the  discussions  shall  be  carried  on  Language, 
and  the  minutes  kept  shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 

each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

XI.  A  Member  shall  not  speak  more  than  once  on  the  same  speeches, 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference. 

XII.  After  each  Annual  Conference  its  Transactions  shall  be  Transac- 

tions. 

published  in  a  volume,  under  the  direction  of  the  Executive 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con- 
ference and  such  papers  as  may  be  ordered  to  be  printed. 

XIII.  Each    Member  of  the  Association  shall  pay  to  the  Conmbu- 

'^   '  Oons. 

Treasurer  an  annual  sum  of  One  Pound  sterling,  or  its  equivalent, 
or  a  sum  of  Ten  Pounds  sterling,  or  its  equivalent,  for  life 
membership.  Each  Association  admitted  to  membership  shall, 
however,  be  required  to  pay  an  annual  sum  of  Two  Pounds 
sterling  or  its  equivalent.  Each  such  Association  may  nominate 
to  any  Conference  any  number  of  delegates  not  exceeding  five, 
provided  that  for  every  delegate  beyond  two  such  Association  shall 
pay  a  further  sum  of  One  Pound  sterling,  or  its  equivalent 

XIV.  No  expenditure  shall  be  made,  nor  liability  incurred,  Expendi- 

ture. 

beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer. 

XV.  This  Constitution  may  be  amended  at  any  Annual  Con-  Amendment 

ofConstitu- 

ference  by  a  vote  of  three-fourths  of  the  Members  present ;  two  t>on. 
days'  previous  notice  having  been  given  of  the  motion  to  amend. 
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Sir  Richard  E.  Webster,  Bart.,  G.C.M.G.,  Q.C.,  D.C.L.,  M.P., 
Her  Britannic  Majesty's  Attorney-General. 

The  Hon.  Simeon  E.  Baldwin, 

Judge  of  Supreme  Court  of  Errors,  Connecticut,  and  Professor  of 

Constitutional  Law  in  Yale  University. 

AMERICA    (UNITED    STATES). 

Hon.  Bancroft  Davis,  late  Minister- Plenipotentiary  at  the  Court  of  Berlin. 
Hon.  W.  C.  Endicott,  Judge  of  the  Supreme  Court  of  Massachusetts. 
Hon.  Carl  Schuriz,  late  Secretary  of  the  Interior. 

BELGIUM. 
Baron  Lambermont,  Ministre  d*Etat. 

CANADA. 
Rt.  Hon.  Sir  Henry  Strong,  Chief  Justice  Supreme  Court,  Ottawa. 

CHINA. 

His  Excellency  Kuo-Taj-in,  late  Envoy-Extraordinary  and  Minister 
Plenipotentiary  at  the  Court  of  St.  James's. 

FRANCE. 
Monsi^V  A.  Boucher-Cadart,  President  of  the  Court  of  App^,  Paris. 
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ITALY. 

P.  BosELLi,  Secretaiy  of  State  for  Industry  and  Commerce,  Preadent  of  the 
Academy  of  Sciences,  Turin. 

JAPAN. 

His  Excellency  Visconot  Kawasse  Masataka,  Envoy-Eztiaordinary  and 
Minister-Plenipotentiary  at  the  Conrt  of  St.  James's. 

NETHERLANDS. 
F.  B.  CoNiNCK-LiEFSTiNG,  Judge  of  the  Supreme  Court  of  the  Netherlands. 


AUSTRIA     

CAPE    OF    GOOD\ 
HOPE        ...  / 

DENMARK  


ENGLAND    ... 


FRANCE 

GERMANY 

ITALY 


NETHERLANDS 


His  Excellency  Ritter  Dr.  Karl  von  Scherzer, 
Trieste. 

Rt.  Hon.  Sir  J.  H.  De  Villiers,  K.C.M.G.,  Chief 
Justice,  Capetown. 

Dr.  C.  Goos,  Ministre  des  Cultes,  Copenhagen. 
Dr.  Jur.  A.  HiNDENBURG,  Attorney-General,  Copen- 
hagen. 

The  Hon.  Sir  Walter  G.  F.  Phillimore,  Bart., 

D.C.L.,  Judge  of  the  High  Court  of  Justice, 

London. 
The  Hon.  Sir  William  R.  Kennedy,  Judge  of  the 

High  Court  of  Justice,  London. 
Thomas    Barclay,  LL.B.,   Ph.D.,   President   of 

the  British  Chamber  of  Commerce,  Paris. 

l^DOUARD  Clunet,  Advocate  before  the  Court  of 
Appeal. 

Dr.  F.  Sieveking,  President  of  the  Hanseatic  High 
Court  of  Appeal,  Hamburg. 

Chas.  F.  Gabba,  Professor  in  the  University  of 

Pisa. 
Comm.  Aug.  Pierantoni,  Senator  of  the  Kingdom 

and  Professor  in  the  University  of  Naples. 
Marchese   Alessandro  Corsi,   Professor   in    the 

University  of  Pisa. 

Dr.  T.  M.  C.  Asser,  Counsel  to  the  Ministry  of 
Foreign  Afl&urs,  and  Professor  in  the  University 
of  Amsterdam. 
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NORWAY     C.    H.    SCHWEIGAARD,    late    Minister    of    State, 

Christiania. 

S  WEDEN      Dr.  S.  A.  Hedlund,  Member  of  the  First  Chamber, 

Gothenburg. 

UNITED  STATES..      Hon.  Chas.  A.  Peabody,  New  York. 

Council. 

Chairman  of  the  Executive  Council: 
The  Hon.  Sir  Walter  G.  F.  Phillimore,  Bart.,  D.C.L. 


Ex-officio, 


♦The  President, 

♦The  Vice-Presidents, 

♦The  Treasurer, 

♦The  Hon.  Gen.  Secretaries, 

♦Arnold,  W.,  London. 

Berlingieri,  Prof.  Aw.  Francesco,  Genoa. 

Bensa,  Prof.  Enrico,  Genoa. 

Bensa,  Prof.  Paolo  Emilio,  Genoa. 
♦Brown,  Joseph,  Q.C,  London. 
♦Brunard,  Hubert,  Brussels. 
♦Carver,  T.  G.,  Q.C,  London. 

Cavert,  Aw.  Maurizio,  Genoa. 

CoUDERT,  F.  R.,  New  York. 
♦Darby,  W.  Evans,  LL.D.,  London. 

Dickson,  Oscar,  Gothenburg. 
♦Elmslie,  K.  W.,  London. 

Glover,  John,  London. 

Graffagni,  Aw.  Angelo,  Genoa. 

Grasso,  Prof.  GiACOMO,  Genoa. 
♦Hill,  Gray,  Liverpool. 

Kelvin,  Lord,  LL.D.,  F.R.S.,  Glasgow. 
•McArthur,  Charles,  M.P.,  Liverpool. 

Mingotti,  Comm.  Giuseppe,  Genoa. 

Passy,  Fr6d6ric,  Paris. 
♦Pears,  E.  A.,  London. 

Peborgh,  E.  van,  Antwerp. 

Platt,  Ch.,  Philadelphia,  U.S.A. 

PONSIGLTONI,  Prof.,  Genoa. 
♦Raikes,  F.  W.,  LL.D.,  Q.C,  Judge,  Malton,  Yorkshire. 
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The  International  Law  Association. 


EIGHTEENTH    CONFERENCE. 

BUFFALO,   1899. 


PROCEEDINGS. 


THURSDAY,  31ST  AUGUST. 

The  members  of  the  Conference  assembled  at  10  a.m.  in  the 
Council  Chamber  of  the  City  Hall,  Buffalo,  New  York  State, 
U.S.A.,  and  were  called  to  order  by  the  Hon.  Senator  Charles 
F.  Manderson,  President  of  the  American  Bar  Association,  who 
said: — 

Gentlemen  of  the  International  Law  Association  : — 

It  affords  me  very  great  pleasure  to  make  slight  recogni- 
tion, not  running  to  that  length,  perhaps,  that  the  occasion 
justifies,  of  yoiu:  coming  to  the  United  States  to  hold  your  con- 
ference. This  Republic  is  to  be  congratulated  that  it  has  in  its 
midst  to-day  those  who  have  been  engaged  for  so  many  years  in 
work  of  the  highest  benefit  to  mankind.  I  congratulate  you  who 
have  been  in  this  work  on  the  signs  of  the  times,  and  that  the 
prospect  for  that  most  difficult  of  all  evolutions,  the  evolution  of 
perpetual  peace,  is  bright  in  this  year  of  grace. 

It  is  not  my  purpose  to  detain  you  with  any  except  very  general 
words  of  welcoming,  for  an  eminent  citizen  of  the  United  States, 
and  one  of  the  most  prominent  men  of  the  pleasant  city  that 
greets  us  to-day,  is  to  give  you  the  formal  welcome. 

I  take  great  pleasure  in  introducing  to  the  Conference,  Mr. 
Sherman  S.  Rogers,  of  Buffalo. 
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The  Hon.  Sherman  S.  Rogers,  of  Buffalo,  then  delivered  the 
following  Address  of  Welcome  : — 

Mr.  President  and  Gentlemen  op  the  International 
Law  Association  : 

The  meeting  of  your  Association,  following  as  it  does 
immediately  on  that  of  the  American  Bar  Association,  seems  to 
me  most  timely  and  fortunate.  I  am  requested  by  our  local  bar 
to  say  a  word  of  formal  welcome  to  you.  To  me  it  seems  almost 
too  late.  The  convincing  statement  of  our  welcome  has  already 
been  made  in  a  way  which  I  have  been  delighted  to  see  was 
cordially  appreciated  by  many  of  your  delegates.^  My  address, 
then,  I  trust,  for  regularity  sake,  you  will  accept  as  coming  nunc 
pro  iuncy  or,  better  still,  if  you  will  let  me  be  guilty  of  such 
a  lingual  atrocity,  nunc  pour  iaujours,  I  am  well  aware  that  this 
ought  to  be  a  felony  without  benefit  of  clergy.     (Laughter.) 

Gentlemen,  you  are  more  than  welcome.  Some  of  you  have 
come  from  foreign  lands,  and  some  come — I  do  not  like  to  speak 
of  it  as  a  foreign  country — from  our  neighbour  across  the  great 
lakes  and  river,  men  of  distinction  and  learning,  who  are  devoting 
time  and  study  and  effort  in  the  spirit  of  a  broad  philanthropy  to 
the  formation,  in  part,  at  least,  to  what  I  may  call  the  science  of 
peace. 

Your  constitution  declares  that  the  object  of  your  Association 
shall  be  the  reform  and  codification  of  the  law  of  nations.  We 
remember  with  pride  that  one  of  the  great  leaders  of  our  American 
Bar— I  refer,  of  course,  to  the  late  David  Dudley  Field — ^was  one 
of  the  earliest  and  most  active  of  your  members,  and  we  gladly 
believe  that  the  United  States  of  America,  not  merely  by  its 
lawyers,  but  by  the  great  body  of  all  its  sons  of  every  profession 
and  every  vocation,  heartily  sympathises  with  you  in  your  noble 
work.  Your  methods  are  the  calm  and  practical  ones  that,  pro- 
ceeding step  by  step,  are  to  remove  the  occasions  for  controversy 

*  Referring  to  receptions  and  a  dinner  already  given  to  the  members  of  the 
International  Law  Association,  jointly  with  those  of  the  American  Bar  Asso- 
ciation, whose  sittings  closed  on  the  previous  day.— Hon.  Gen.  Secs. 
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over  subjects,  sometimes  of  great  but  many  times  of  little  national 
importance,  out  of  which  arise  national  ill-will,  and  which 
threaten  and  perhaps  create  national  war.  We  all  know,  too, 
by  experience,  that  a  grave  threat  of  war  is  only  less  serious  than 
war  itself. 

You  are  pioneers,  gentlemen,  clearing  away  obstructions  and 
settling  the  foundations  for  a  great  highway  of  nations  where  men 
may  come  and  go  as  friends.  The  existence  and  labours  of  your 
Association  furnish  the  unmistakable  proof  that  the  world  is  moving 
towards  the  day  for  which  all  great  men  pray. 

We  are  all  ^miliar  with  the  ancient  maxim,  *'  In  time  of  peace 
prepare  for  war."  What  may  well  be  called  the  motto  of  your 
Association,  Mr.  Chairman,  is  far  better:  "In  time  of  peace 
prepare  for  peace." 

May  I  for  a  moment  advert  to  a  fact  which  seems  to  me  to  lend 
something  of  poetic  interest  to  the  present  scene  ? 

From  the  window  yonder  you  may  see  beyond  the  roofs  and 
smoke  of  this  busy  city,  beyond  the  hurrying,  white-capped  rapids 
of  Niagara,  a  pleasant  landscape  which  we  all  know  is  the  smiling 
shore  of  Her  Gracious  and  Imperial  Majesty's  Dominion.  If  you 
will  look  carefully  you  wiU  see  in  the  distance  the  remnants  of  an 
ancient  fortification.  They  are  what  remains  of  the  blue  limestone 
walls  of  old  Fort  Erie.  They  date  from  what  many  of  us  in  our 
boyhood  learned  to  call  "The  Last  War,"  but  which,  alas,  we 
must  now  more  specifically  define  as  "  The  Last  War  with  Great 
Britain."  Heaven  grant  that  the  description  be  never  again 
changed.  Within  and  about  those  now  ruined  walls  was  some  of 
the  bloodiest  and  most  stubborn  fighting  this  continent  has  ever 
witnessed.  On  Tuesday,  Mr.  Chairman,  some  of  us  accompanied 
.  our  generous  Wend,  Major  S3rmonds,  through  the  harbour  and 
along  the  new  outer  breakwater,  which  will  give  to  Buffalo  the 
greatest  harbour  on  the  lakes,  and  one  of  the  finest  harbours  of 
refuge  in  the  world  That  massive  mole,  with  its  enormous  blocks 
of  blue  limestone,  the  largest  ever  seen,  I  think,  came  whence, 
think  you  ?  From  the  great  ledges  out  of  which  those  grim  walls 
of  old  Fort  Erie  were  constructed.     Our  Canadian  friends  are 
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right  in  sending  their  quarried  masses  to  build  up  Bufl^o,  for 
nothing  like  them  will  ever  again  be  needed  as  protection  against 
hostile  guns  from  this  side  of  the  Niagara. 

I  like  to  recall  another  fact  of  kindred  interest  You  will  find 
near  our  Soldiers'  Monument  an  old  bronze  mortar,  that  for  many 
years  marked  a  street  comer  in  Buffalo.  It  made  its  first  appear- 
ance in  a  battery  from  which  in  that  same  old  war  of  1812  it 
carried  its  word  of  hostility  and  destruction  from  Bufi^o  to 
Canada.  When  the  citizens  of  Bufiiado  put  down  the  first  piles  of 
the  pier  which  was  to  guard  the  infant  harbour,  the  old  mortar 
was  utilised  as  the  heavy  hammer  that  drove  them  home.  I 
can  imagine  its  solid  thud  as  it  came  down  on  the  yielding 
timber,  declaring  with  every  blow  that  it  was  done  with  war 
for  ever. 

Gentlemen  ot  the  International  Law  Association,  again  in  the 
name  of  the  city,  and  of  a  Bar  abounding  in  good  will,  I  bid  you 
welcome.    (Applause.) 

Judge  Raikes,  Q.C,  then  proposed  on  behalf  of  the  Executive 
Council  the  following  as  officers  of  the  Conference : — 

Hon.  President  X — 

Senator  Hon,  Charles  Manderson. 

President: — 

The  Hon.  Mr.  Justice  Kennedy,  Judge  of  the  High  Court 
of  Justice,  England. 

Vioe-Presidetits : — 

United  States — Hon.  Judge  Baldwin,  Supreme  Court  of 
Errors,  Connecticut 

Canada — N.  W.  Hoyles,  Esq.,  Q.C,  Principal  of  Osgoode 
Hall  Law  School,  Toronto. 

Great  Britain — His  Honour  Judge  Raikes,  Q.C,  York- 
shire, England. 

Denmark — Dr.  Jur.  A,  Hindenburg,  Attorney-General, 
Copenhagen. 
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Secretaries : — 

Professor  Theodore  S.  Woolsey,  Yale  University. 
Dr.  George  G.  Mercer,  Philadelphia. 
J,  G,  Alexander,  Tunbridge  Wells. 
G.  G.  Phillimore,  London. 

Senator  Manderson  put  the  nominations  to  the  meeting,  and 
they  were  approved,  and  the  officers  nominated  were  declared 
duly  elected. 

Mr.  J.  G.  Alexander,  one  of  the  Hon.  Gen.  Secretaries,  pre- 
sented the  minutes  of  the  last  day  of  the  previous  Conference, 
which  were,  by  consent  of  the  Conference,  taken  as  read  and 
approved. 

Mr.  Alexander  stated  that  letters  of  regret  at  their  absence 
from  the  Conference  had  been  received  from  the  following 
gentlemen,  among  others : — 


Sir  Richard  E.  Webster,  M.P., 
Q.C.,  G.C.M.G.,  etc.,  H.B.M.»s 
Attorney-General. 

The  Hon.  Mr.  Justice  Philli- 
more, London. 

Prof,  the  Marquis  A.  Corsi, 
Pisa. 

Gray  Hill,  Esq.,  Liverpool. 

Baron  Lambermont,  Brussels. 

Marquess  of  Bristol,  Bury  St. 
Edmunds. 

Monsieur  E.  Clunet,  Paris. 

His  Excellency  C.  H.  Schwei- 
GAARD,  Christiania. 

Right  Hon.  Sir  H.  Strong,  Chief 
Justice  of  Canada. 

Chief  Justice  Holmes,  Massachu- 
setts. 


H.  Brunard,  Brussels. 

Baron  Alexr.  von  Sisbold, 
Bavaria. 

His  Excellency  Dr.  Karl  Rittbe 
VON  SCHERZER,  Trieste. 

MONS.  F,  C.  AUTRAN,  Marseilles. 

Herr  J.  TER  Meulen,  Amsterdam. 

Prof.  Chas.  F.  Gabba,  Pisa. 

Prof.  Westlake,  London. 

Prof.  T.  E.  Holland,  Oxford. 

Senator  Dr.  Max  Predohl, 
Hamburg. 

Prof.  W.  Burckhardt,  Lausanne. 

Hon.  John  A,  Boyd,  Toronto. 

T.  Barclay,  Esq.,  LL.B.,  Paris. 

Dr.  F.  Sievekino,  Hamburg. 

Monsieur  Louis  Franck,  Ant- 
werp. 


Senator  Manderson  then  presented  to  the  Association  the 
chosen  President  of  the  Conference,  the  Hon.  Mr.  Justice 
Kennedy  (applause),  who  took  the  chair,  and  dehvered  the 
following 


Digitized  by 


Google 


I     34  ) 

Inaugural  Adbress. 

Ladi£S  and  Gentlemen  : — 

In  taking  the  chair,  as  I  have  had  the  honour  of  being 
asked  to  do  on  this  occasion,  in  the  absence  of  those  who,  like 
the  Attorney-General  of  England,  would  have  discharged  this 
duty  ver}'  much  more  ably  than  I  could  do,  I  desire,  in  the  first 
place,  in  saying  the  few  words  with  which  I  shall  preface  the 
original  business  of  our  gathering,  to  express  our  immense 
pleasure  at  being  here  for  this  eighteenth  meeting  of  the 
Association.  We  have  already  felt,  in  the  highest  degree,  the 
admirable  arrangements  made  for  us,  and  the  splendid  hospitality 
shown  to  us  by  the  American  Bar  Association,  and  it  is,  therefore, 
on  that  account  alone,  sufficient  to  say  that  we  have  been  very 
wise  in  meeting  in  this  city. 

But,  further  than  that,  I  wish  to  take  this  opportunity  of  saying 
to  some  who,  perhaps,  are  not  aware  of  it,  that  the  Association 
whose  work  begins  to-day  owes  its  origin  very  largely  to  American 
enthusiasm  and  \merican  thought.  One  of  those  whose  work 
really  formed  the  beginning  of  the  Association  as  a  real  and 
practical  body,  was  the  great  lawyer  who  has  been  already 
mentioned — David  Dudley  Field.  Another  name,  which  has  not 
been  mentioned — and  it  is  the  name,  I  am  happy  to  be  informed, 
of  one  who  is  still  living  among  you — is  Judge  Charles  A. 
Peabody,  of  New  York.  He  also  worked  for  the  beginnings 
of  this  Association.  There  was  a  third  gentleman  who,  especially 
in  connection  with  committees  and  arbitration  proposals,  did  a 
great  deal  of  useful  auxiliary  work  originally,  also  a  name  known 
possibly  to  some  of  you,  namely,  that  of  the  Rev.  Dr.  Miles,  who 
became,  zx  an  early  stage  now  long  past,  the  American  Secretary 
of  the  Association. 

It  is,  therefore,  appropriate  that,  after  many  meetings  both  on 
the  Continent  and  in  my  own  country,  we  are  met  at  what  in  a 
sense  may  truly  be  called  the  birthplace  of  the  Association. 
Those  who  are  present,  no  doubt,  are  aware  that  it  has  been  for 
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'Something  like  twenty-six  years  that  this  Association  has  sought 
to  do  such  good  as  it  can.  It  began  with  a  meeting  in  the  year 
.1873,  and  we  have  gone  on  working  and  meeting  sometimes,  at 
4he  beginning,  annually,  sometimes  at  longer  intervals,  down  to 
4the  present  time. 

I  need  not  dilate,  gentlemen,  here,  upon  our  objects.  You 
have  already  been  told,  and  told  eloquently,  by  the  preceding 
speakers,  that  our  great  object  is,  if  possible,  by  mutual  under- 
standing, by  endeavouring  to  promote  good  legislation,  and  by 
•endeavouring  to  spread  the  spirit  of  peace,  to  do  something  for 
;the  welfare  of  civilised  mankind.  One  of  the  great  objects  for 
imany  years  has  been  the  promotion  of  international  arbitration, 
^and  early  in  the  day  there  will  be  read  the  results  of  much  honest 
/Work  in  this  direction  that  has  been  done  by  my  Mend  Dr.  Darby 
,and  Sir  Walter  Phillimore,  following  that  which  had  been  pre- 
'viously  done  by  many  of  the  jurists  of  all  countries  for  the 
Association.  We  rejoice,  and  the  members  of  the  Association 
i¥ill  be  asked  by  their  votes  to  express  their  feeling  of  rejoicing 
that,  within  the  past  twelve  months  at  the  Hague,  a  practical  step 
.has  been  taken  by  the  nations  of  the  world  in  favour  of  schemes 
which  have  long  been  occupying  the  attention  of  those  who  have 
been  directing  this  Association.  (Applause.)  We  rejoice  in 
what  has  been  done.  It  is  not  our  part — it  would  not  be,  indeed, 
decent — to  offer  any  scheme  of  rivalry  with  that  which  the  great 
nations,  by  their  responsible  representatives,  have  endorsed.  We 
are  glad  to  hope  that  some  of  our  work  has  not  been  lost,  and 
that  it  has  been  considered  by  those  who  have  had  the  responsible 
settlement  of  this  matter,  and  it  may  be  possible  that,  in  the 
practical  working  of  the  scheme,  some  of  our  suggestions  may 
find  a  fruitRil  and  a  useful  function. 

There  are  also  matters  which,  in  a  sense,  are  less  important, 
but  still  are  of  grave  importance  to  commercial  countries,  the 
4:onsideration  of  which  will,  I  hope,  be  promoted  at  this  gathering. 
There  is  especially  the  subject,  which  will  form  a  substantial  part 
^f  to-morrow's  programme,  which  my  friend  Mr.  Carver  will  bring 
forward,  and  for  which,  beforehand,  I  ask  every  bit  of  co-operation 
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.  that  can  be  given  by  those  who  take  an  interest  as  lawyers  in  the 
commercial  legislation  of  this  country,  and  that  is  the  proposal  to 
come  to  an  agreement,  if  possible,  upon  the  points  of  marine 
insurance  law,  as  to  which,  at  present,  there  is  some  difference 
between  this  country  and  my  own,  and  between  both  and  some 
Continental  countries.  Resolutions,  which  I  shall  not  anticipate^ 
will  be  proposed  with  a  view,  in  a  future  year — next  year,  I  hope 
— ^that  we  shall  have  something  definite  to  bring  before  the 
Association  in  the  form  of  rules  to  carry  out  the  resolutions  which 
we  adopt  here.  It  is  important,  if  we  can,  to  come  to  definite 
resolutions,  because,  unless  there  are  resolutions  to  work  upon, 
the  scheme  remains  a  scheme  in  the  air,  and  nothing  practical 
comes  of  it.  The  importance  is  very  great,  because  there  is 
nothing  which  may  be  said  to  permeate  the  commercial  world  in 
more  important  ways  than  what  may  be  called  the  ubiquitous 
system  of  insurance,  and  it  is  very  important  for  the  merchant,  as 
well  as  for  the  lawyer,  if  we  can  do  it,  that  we  should  effect  an 
agreement  upon  questions  so  important  as  those  of  actual  and 
constructive  total  loss ;  questions  of  warranty  of  sea  worthiness — 
two,  at  any  rate,  of  the  three  or  four  important  matters  upon 
which  some  arrangement  ought  to  be  effected.  It  is  much  easier, 
I  believe,  in  the  opinion  of  those  who  must  largely  influence  the 
work  of  an  Association  Hke  this,  namely,  the  merchant  and  under- 
writer, and  average  adjusters,  for  us  to  come  to  an  agreement, 
such  as  was  arrived  at  when  the  York-Antwerp  rules  of  General 
Average  were  adopted,  than  to  go  to  our  respective  countries  and 
ask  for  legislation^  If  that  which  is  felt  to  be  desirable  can  be 
embodied  by  consent  in  the  contracts  of  mercantile  men,  you 
have  there  a  natural  method  of  effecting  that  which  is  not  always 
easy,  particularly  in  days  of  hot  political  discussion,  to  get  even 
room  for  in  the  consideration  of  parliaments  or  representative 
bodies. 

There  are  also  other  matters  of  great  importance  upon  which 
papers  will  be  read,  and  upon  some  of  which  we  hope  there  will 
be  useful  discussion.  There  is,  for  example,  the  question,  which 
is,  no  doubt,  an  important  one,  of  the  immunity  of  private 
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property  at  sea  from  capture  during  war — a  matter  of  great  inter* 
national  interest,  and  one  upon  which  it  is  very  desirable  that  views 
should  be  ventilated,  and  something  practical  recommended. 

There  is  the  question  of  foreign  judgments,  upon  which  there  is 
the  report  of  a  committee,  and  a  paper  will  be  read  on  the  subject. 

There  are  also  questions  of  bills  of  lading  legislation,  and  the 
questions  of  liens  or  privileged  claims  on  property,  matters  which 
have  already  received  discussion  from  some  points  of  view  at 
previous  conferences  of  the  Association,  and  which,  we  hope,  will 
receive  further  elucidation  here. 

I  shall  not  keep  the  Association  longer  from  its  practical  work. 
I  earnestly  hope  that  as,  through  the  generosity  and  the  thought- 
folness  of  the  American  Bar  Association,  we  have  begim  our 
work  auspiciously,  we  shall  end  it  for  the  good  of  the  Association, 
and  those  for  whom  the  Association  is  trying  to  do  its  best 
(Applause.) 

International  Arbitration. 

The  President  then  called  upon  Dr.  Darby  to  present  the 
Report  of  the  Committee  on  International  Arbitration. 

Dr.  W.  Evans  Darby  (London) :  Sir  William  Kennedy,  ladies 
and  gentlemen, — I  may,  perhaps,  be  allowed  to  preface  the  report 
by  expressing  my  personal  regret  at  the  absence  of  the  chairman 
of  our  committee,  the  Honourable  Mr.  Justice  Phillimore,  Sir 
Walter  Phillimore  has  given  a  great  deal  of  time  and  thought  to 
the  work  which  we  have  to  present  to  you  to-day.  In  a  letter 
which  he  has  written  to  me,  he  has  expressed  the  hope  that  the 
Conference  would  deal  with  the  rules  which  we  have  here  put 
before  you  seriatim.  The  Council,  however,  is  of  opinion  that  it 
would  be  desirable  not  to  adopt  that  course,  lest  there  may  be 
even  a  suspicion  of  what  our  President  has  already  expressed, 
namely,  that  we  put  forward  a  rival  scheme  to  that  very  excellent 
one  which  has  been  formulated  at  the  Hague.  I  am  quite  sure 
that  Sir  Walter  Phillimore  would  have  had  very  great  pleasure 
indeed  in  associating  himself,  as  he  did  at  our  last  Conference, 
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with  this  very  important  question.     In  his  absence,  I  appreciate 
the  honour  of  having  to  present  the  Report. 
Dr.  Darby  then  read  the  Report 

Report  of  the  Special  Committee, 
July  1 8th,  1899. 

At  the  conference  held  at  the  Guildhall,  London,  1893,  a 
Resolution,  moved  by  Dr.  Darby,  and  seconded  by  Mr.  J.  G. 
Alexander,  was  unanimously  adopted  to  the  effect : — 

"That  a  Special  Committee  be  appointed,  charged  to  report 
at  the  next  Conference  of  the  Association  a  scheme  of 
International  Arbitration,  both  as  regards  Treaties  and 
Tribunals." 

And  on  the  acceptance  of  the  Rules  relating  to  a  Treaty  of 
International  Arbitration,  at  the  next  Conference,  at  Brussels, 
October  ist,  1895,  the  following  Resolution  was  adopted  by  it : — 

"  That  in  continuation  of  the  work  done  by  the  Special  Com- 
mittee appointed  by  the  London  Conference  in  1893,  the 
question  of  the  formation  of  an  International  Court  be 
referred  to  a  Special  Committee  which  shall  report  at  the 
next  Conference." 

This  Committee  appointed  by  the  Executive  Council  consisted  of 
the  following : — Mr,  J.  G.  Alexander;  Mr.  Thomas  Barclay,  LL.B., 
Ph.D.;  Mr.  M.  H.  Box;  M.  Edouard  Clunetj  Prof!  the  Marquis 
A.  Corsi;  M.  le  Chevalier  Descamps;  Prof.  Alphonse  Rivier; 
M.  Edouard  Rolin ;  Sir  Walter  G.  F.  Phillimore,  Bart,  D.C.L., 
Chairman ;  and  Dr.  W.  Evans  Darby,  Convener. 

The  Committee  met  at  33,  Chancery  Lane,  on  Tuesday, 
November  5th,  when  there  were  present  Sir  Walter  Phillimore, 
Mr.  J.  G.  Alexander,  and  Dr.  Darby,  and  the  following  members 
were  added: — Mr.  Cephas  Brainerd,  Mr.  Alderman  Thomas 
Snape,  J. P.,  Senor  Don  Arturo  de  Marcoatu,  Judge  Peabody, 
Judge  Field,  and  Prof.  Baldwin, 
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Dr.  Darby  was  requested  to  examine  and  report  upon  the 
various  published  schemes  for  the  composition  of  a  Court  of 
Arbitration,  such  report  to  be  printed  and  circulated  among  the 
members  of  the  Committee  prior  to  summoning  it  for  further 
consideration. 

The  report  was  submitted  to  the  Committee  at  a  meeting  held 
2tt  33,  Chancery  Lane,  Feb.  25th,  1897,  when  there  were  present 
Sir  Walter  Phillimore,  Dr.  F.  Tomkins,  Mr.  J.  G.  Alexander^ 
and  Dr.  W.  Evans  Darby.  It  was  carefully  revised  by  them  and 
directed  to  be  printed  and  distributed  among  the  members.  An 
edition  of  1000  was  printed  by  the  Association  and  issued  jointly 
with  the  Peace  Society.  Copies,  suitably  bound,  were  presented 
to  the  various  Rulers  of  the  civilised  world,  by  most  of  whom  an 
acknowledgment  was  'sent  and  appreciation  expressed.  A  second 
edition,  considerably  enlarged,  has  been  issued  by  the  latter 
Society  and  distributed  among  the  delegates  to  the  Hague  Con- 
ference, who  have  testified  to  its  usefulness.  A  third  edition,  still 
further  enlarged,  is  now  in  preparation. 

At  this  Committee  Dr.  Darby  was  asked  to  frame  a  set  of  Rules 
which  should  form  the  basis  of  discussion :  and  it  was  decided 
that  Dr.  Barclay  and  M.  Clunet  should  be  asked  to  prepare  a  draft 
also  for  comparison  and  collation. 

The  failure,  in  successive  years,  of  the  proposal  to  hold  a 
Conference  in  America,  together  with  other  circumstances,  led  to 
the  postponement  of  further  action  until,  at  a  Council  Meeting  in 
1898,  Dr.  Darby  reported  his  inability  to  induce  Dr.  Barclay  and 
M.  Clunet  to  prepare  Rules;  when  he  was  desired  to  invite 
M  Rolin  to  do  so.  This  application  also  proved  ineffective,  and  at 
the  Council  Meeting  held  on  the  25th  April  last,  at  33,  Chancery 
Lane,  Dr.  Darby,  by  the  request  of  the  Chairman  of  the  Com- 
mittee, submitted  the  set  of  Rules  which  he  had  prepared. 

The  Council  thought  that  these  rules  should  be  more  definite, 
but  decided  that  a  copy  should  be  sent  to  the  members  of  the 
Council,  who  should  be  requested  to  send  their  replies  to  the 
Convener,  on  receipt  of  which  the  Chairman  and  Convener  were 
to  form  a  Committee  to  examine  and  collate  these  replies  for 
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presentation  to  the  Council.  Dr.  Darby,  however,  submitted  a 
new  set  of  Rules  to  the  Chairman,  who  from  these  prepared  a 
further  draft,  v^rhich  was  printed  and  a  copy  sent  to  each  member 
of  the  Council  A  second  edition,  indicating  the  sources  from 
which  the  Rules  had  been  drawn,  was  also  printed,  and  distributed 
to  the  members  of  the  Council,  with  the  request  that  replies  should 
be  sent  not  later  than  July  ist. 

The  Committee  now  present  their  final  draft  ^  for  adoption  by 
the  Executive  Council,  and  request  that  it  may  be  submitted  to 
the  Conference  at  Buflfalo,  and  that  the  Council  will  direct  it  to  be 
translated  into  French. 

WALTER  G.  F.  PHILLIMORE, 

Chairmafh 
W.  EVANS  DARBY, 

Convener. 

At  a  Meeting  of  the  Executive  Council,  held  on  July  i8th, 
this  Report  was  adopted,  and  ordered  to  be  submitted  to  the 
approaching  Conference  at  Buflfalo. 

Proposed  Rules  relating  to  a  Permanent  Tribunal, 

Rules    relating    to    a   Per-     RfeoLEMENTs  et  Statuts  relatifs 
MANENT    Tribunal   of    In-         k  la  creation  d'un  Tribunal 

TERNATIONAL       ARBITRATION,  PERMANENT  d' ARBITRAGE  IN- 

prepared  by  the  Special  ternational,  ^tablis  par  un 
Committee  appointed  in  Comit^  Special  constitu^  k 
Brussels,  2nd  October,  1895.  Bruxelles  le  2  octobre  1895. 

I.  A  permanent  High   Court  i.  La  Haute  Cour  permanente 

of  International  Arbitration  shall  d* Arbitrage     international     sera 

be  formed    by  any  number  of  ^tablie  par  Tentente  sp^dale  de 

Independent    States  associating  deux  ou  de  plusieurs  Etats  ind^ 

themselves  together  for  the  pur-  pendants, 
pose.* 

*  See  below. 

•  Mem.  Bar  Assn.,  i ;  Leone  Levi,  7 ;  Am.  Jurists  V. 
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2.  This  High  Court  shall  un- 
dertake the  settlement  of  Inter- 
national disputes  by  means  of 
Arbitration,  and  the  Contracting 
Parties  shall  bind  themselves  to 
submit  to  its  decision  all  the  dis- 
putes, whatever  be  their  nature 
or  cause,  which  may  arise  betweeii 
them,  when  such  cannot  be  ad- 
justed in  a  friendly  way  by  the 
ordinary  course  of  diplomacy.  ^ 

3.  The  Court  shall  be  com- 
posed of  a  given  equal  number 
of  members,^  nominated  by  each 
State,  and  any  State  aftem'ards 
acceding  to  the  Court  shall 
thereupon  nominate  its  quota 
of  members.^ 


4.  The  appointment  of  the 
members  of  the  Court  shall  be 
for  life,  or  for  a  definite  number 
of  years.*  In  the  event  of  death, 
bodUy  or  mental  incapacity,  or 
resignation  of  a  member,  the 
State  by  which  he  was  appointed 
shall  fill  up  the  vacancy  within 
six  months.^ 


2.  La  Haute  Cour  se  charge 
du  rfeglement  des  diflfi^rends  in- 
temationaux  par  la  voie  d'arbi- 
trage.  Les  parties  contractantes 
s'engageront  k  soumettre  h.  son 
jugement  tons  les  litiges,  quelles 
qu'en  soient  la  nature  et  la  cause 
qui  viendraient  k  surgir  enire 
elles,  si  Ton  n'a  pu  les  r^gler  k 
Tamiable  par  des  ndgociations 
diplomatiques  ordinaires. 

3.  Tous  les  Etats  nommeront 
le  m^me  nombre  de  membres 
(nombre  k  determiner)  devant 
singer  k  la  Haute  Cour.  Tout 
Etat  qui  entre  plus  tard  dans 
I'Association  nommera,  d^s  son 
accession,  son  contingent  de  re- 
pr^sentants 

4*  Les  membres  de  la  Haute 
Cour  seront  nomm^s  St  vie  ou 
pour  une  p^riode  k  deter- 
miner. Au  cas  oh  Tun  des 
membres  vient  k  mourir  ou 
k  se  d^mettre  de  ses  fonc- 
tions,  ou  se  trouve  par  suite 
d'incapacitd  mentale  ou  phy- 
sique    dans     Timpossibilit^     de 

'  Hornby,  21 ;  Italo-Argenta.  Treaty,  1 ;  Calvo,  s.  1512;  Anglo- Am.  T.,  i ; 
Swiss- Am.  I ;  C.  Lemonnier,  11. ;  £.  Amand,  2. 

•  Leone  Levi,  6. 

'  Mem.  Bar  Ass.,  2;  Hornby,  17;  Pan- Am.  Conf.,  19;  Spragne,  1-4  (Int. 
Trib.,  p.  228). 

•  Leone  Levi,  18 ;  Mem.  Bar  Ass.,  2 ;   Spragne  F.  H.,  8  (I.  T.,  p.  226) ; 
Hornby,  I. 

•  Int.-Par.  Conf.,  12 ;  France  and  U.S.A.  T.,  3 ;  Franco-Chili  T.,  2 ;  Anglo- 
Am.  T.,  II. 


Digitized  by 


Google 


(       42       ) 


5.  If  a  State  for  some  grave 
cause  desires  to  remove  one  of 
its  members,  it  shall  notify  his 
proposed  removal,  with  the  cause, 
to  the  other  States,  and  the  re- 
moval shall  take  effect,  unless 
some  other  contracting  State 
shall  within  one  month  protest 
against  it. 


6.  In  lieu  of  appointing  per- 
manent members  the  contracting 
States  may  agree  that  their  mem- 
bers be  appointed  as  occasion 
for  their  action  arises.  But  in 
that  case  they  shall  be  chosen 
from  among  the  higher  judicial 
officers  of  the  appointing  State.  ^ 


7.  Members  shall  not  be  re- 
presented by  substitutes.^ 


8.  The  Court,  when  its.  mem- 
bers are  appointed,  shall  organise 
itself  by  choosing  a  President 
and  a  Vice-President  from  among 


singer,  TEtat  nominateur  devra, 
dans  les  six  mois  qui  suivront, 
pourvoir  k  son  remplacement 

5.  Si,  pour  un  motif  grave,  un 
Eiat  voulait  retirer  le  mandat 
de  Tun  de  ses  Repr^sentants,  le 
fait  motiv^  sera  portd  k  la  con- 
naissance  de  tous  les  autres  Etats 
contractants.  Et  si  dans  le  d^lai 
d'un  mois,  k  partir  de  la  dite 
notification,  aucune  reclamation 
ou  protestation  ne  parvient  au 
Gouvemement  nominateur,  la 
revocation  aura  son  plein  efFet. 

6.  Au  lieu  de  membres  per- 
manents,  les  Etats  contractants 
peuvent,  par  arrangement  g^n^r 
ral,  nommer  des  membres  tem- 
poraires  d^signds  au  fur  et  k  me- 
sure  des  besoins.  En  ce  cas,  les 
Repr^sentants  seront  choisis 
parmi  les  magistrals  de  I'ordre 
le  plus  6\ev6  de  TEtat  nomina- 
teur. 

7.  Les  arbitres  ne  pourront  se 
&ire  remplacer  par  des  substi- 
tuts. 

8.  Sitdt  reunie,  la  Cour  devra 
choisir  dans  son  sein  un  Presi- 
dent et  un  Vice-President,  les- 
quels  nommeront  k  leur  tour  tels 


*  Angjb- American  Treaty,  6 ;  Mem.  Bar  Ass.,  2. 

•  Corsi,  13  ;  Fiore,  8-12,  etc. 
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its  members,  and  shall  appoint 
such  officers  and  attendants  as  it 
may  require.^ 

9.  The  Court  thus  constituted 
shall  have  power  to  fix  and  vary 
its  place  of  meeting,  and  the 
place  of  its  permanent  office 
(bureau).^  It  shall  make  its  own 
rules  of  procedure,  and  shall 
especially  give  its  attention  to  the 
establishment  and  development 
of  a  system  or  code  of  Inter- 
national Law,  which  shall  have 
a  recognised  authority.^  Its 
office  shall  have  care  of  the 
archives,  and  the  conduct  of 
all  administrative  business.* 

10.  It  may  also  establish 
general  rules  for  practice  and 
procedure  before  the  Commis- 
sions or  Tribunals  appointed  by 
it,  as  hereinafter  provided,  for 
the  hearing  of  any  controversy 
submitted  under  the  provision  of 
these  rules.* 


fonctionnaires  et  employes  qu'ils 
jugeront  convenable. 

9.  La  Cour,  ainsi  constitute, 
aura  le  droit  de  designer  et 
changer  le  lieu  de  ses  delibera- 
tions et  le  sihge  de  son  bureau. 
La  Cour  ^tablira  elle-m^me  sa 
procedure  et  donnera  tous  ses 
soins  k  reiaboration  d*un  Code 
de  Droit  International.  Ce  Code 
jouira  d'une  autorit^  incontest^e. 
Le  Bureau  aura  charge  des 
Archives  de  la  Cour  et  gdrera 
les  affaires  purement  administra- 
tives. 

10.  Elle  pent  aussi  ^tablir  des 
rfeglements  de  procedure- pour 
toutes  les  Commissions  et  Tribu- 
naux  constitu^s  par  elle,  ainsi 
qu'il  le  sera  expliqu^  ci-aprfes, 
pour  Tarbitrage  des  diffdrends  St 
elle  soumis  en  conformity  des 
pr^sentes  dispositions. 


II.  Controversies  arising  be-  11.  D^s  qu'il  surgira  un  diflK- 
tween  any  two  or  more  of  the  rend  entre  deux  ou  plusieurs  des 
contracting  States   shall    be  by     Etats  contractants,  ces  Etats  en 

*  Congress  and  Court  A.    P.   S.,   5   (I.  T.,  p.  233) ;    Int.-Par.  Conf.,  5 ; 
CoTsi,  18 ;  Inst,  9 ;  Am.  Jur.,  V.  6. 

*  Mem.  Bar  Ass.,  3 ;  Calvo,  s.  1527 ;  Am.  Jur.,  IV.  3 ;  Peace  Cong.,  5 ; 
Anglo- Am.,  13. 

*  Leone  Levi,  20;  Swiss- Am.  T.,  4;  Sprague,  6;  Congress  and  Court 
A.  P.  S.,  3  and  4,  etc 

*  Hague  Projet,  22 ;  Int-Par.  Con.,  5  ;  Am.  Jur.,  V.  6. 

*  Hornby,  4-20;  Leone  Levi,  16 ;  Am.  Jur.,  V.  8. 
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those  States  referred  to  the 
Court  by  a  special  treaty,^  which 
shall  clearly  and  definitely  state 
the  object  and  scope  of  the  liti- 
gation, bind  the  parties  to  place 
at  the  disposal  of  the  Court  all 
means  in  their  power  for  the 
elucidation  of  the  case,  and 
also  contain  a  stipulation  to  the 
effect  that  all  the  parties  to 
the  agreement  shall  abide  by 
the  rules  and  regulations  of  the 
Court,  and  loyally  execute  what- 
ever award  it  may  give  in  regard 
to  the  said  controversy.*  Any 
State,  though  not  a  Contracting 
State,  can  apply  to  the  Court, 
under  the  conditions  prescribed 
by  the  Court's  rules  of  proce- 
dure.* 


d^fifreront  le  r^glement  k  la  Cour, 
en  vertu  d'une  Convention  sp6- 
ciale  (ou  Compromis),  laquelle 
sp^cifiera,  clairement  et  distincte- 
ment,  la  cause  et  Tobjet  du 
diff^rend.  Par  le  Compromis 
les  Etats  s'engageront  k  placer 
devant  la  Cour  tous  les  docu- 
ments concemant  Taf^re  en 
question.  II  contiendra  aussi 
Tengagement  spddal  d'accepter 
comme  final  Tarrfit  de  la  Cour 
et  d'en  assurer  I'ex^ution. 
Tout  Etat,  bien  que  non 
contractant,  pent  s'adresser  k 
la  Cour  dans  les  conditions  pres- 
crites  par  les  rfeglements  de  pro- 
cedure de  la  Cour. 


12.  Aucune  affaire,  qui  aurait 
d6'}h.  6t6  Tobjet  d*un  arrangement 
prdalable,  ne  pourra  6tre  r^ou- 
verte  si  ce  n'est  pour  soumettre  k 
Tarbitrage  la  validity,  Tinterpr^- 
tration,  ou  la  mise  en  execution 
du  dit  arrangement. 


12.  No  question  shall  be  re- 
vived by  virtue  of  this  Treaty, 
concerning  which  a  definite 
agreement  shall  already  have 
been  reached.  In  such  cases 
Arbitration  shall  be  resorted  to 
only  for  the  settlement  of  ques- 
tions concerning  the  validity, 
interpretation,  or  enforcement  of 
such  agreement.^ 


>  Mem.  Bar  Ass.,  4 ;  Inst.,  2  a  passim* 

'  Mem.  Bar  Ass.,  4;  France  and  U.S.A.  T.,  7,  11  ;  Swiss- Am.,  4  and  5 ; 
Peace  Congress  Rules,  19;  Italo-Aigent.,  2,  5;  France  and  Chili  T.,  11 ; 
Hague  Projet,  17  ;  Calvo,  s.  15 12,  etc. 

'  Mem.  Bar  Ass.,  4,  5,  6  ;  Int.-Par.  Conf.,  14 ;  Hague  Projet,  26. 

*  Pan- Am.  Rules,  6. 
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13.  When  a  controversy  is  to 
be  adjudicated  upon  by  the  High 
Court,  it  shaU  be  referred  to  a 
Special  Commission  or  Delega- 
tion of  the  whole  body,  herein- 
after styled  the  Arbitral  Tribu- 
naLi 

14.  The  Arbitral  Tribunal  is 
thus  composed : — 

{a)  If  the  controversy  is  be- 
tween two  States  only,  each  State 
chooses  fix>m  among  the  members 
of  the  High  Court  an  equal  num- 
ber of  arbitrators,  one  or  more, 
as  may  be  agreed  upon  by  the 
Special  Treaty.* 

{b)  If  three  are  parties  to  the 
controversy,  and  two  have  a 
common  interest,  the  third  State 
shall  choose  as  many  arbitrators 
as  the  two  other  States  together; 
and  the  same  principle  shall 
apply  whenever  there  is  an  in- 
equality in  the  number  of  States 
taking  part  on  either  side  of  the 
controversy. 

{c)  It  shall  be  left  to  the 
Special  Treaty  (or  Agreement)  to 
determine  whether  a  State  shall  or 
shall  not  choose  its  own  Members 
of  the  High  Court,  as  its  arbitrar 
tors  or  some  of  its  arbitrators. 


13.  La  Cour  soumettra  tout 
diff<^rend  dont  elle  sera  saisie  k 
une  Commission  prise  dans  son 
sein  et  appelde  le  Tribunal  Ar- 
bitral 


14.  Ce  Tribunal  est  ainsi  com- 
post: 

(i**)  Dans  le  cas  d'un  difKrend 
entre  deux  Etats,  chacun  choisira 
parmi  les  membres  de  la  Haute 
Cour  un  nombre  ^gal  de  repr^ 
sentants^  un  ou  plusieurs,  selon 
ce  qui  aura  6t6  stipule  dans  le 
Compromis. 

(2°)  Si  le  difFi^rend  conceme 
trois  Etats  et  que  deux  se  trou- 
vent  avoir,  dans  la  circonstance 
des  intdrSts  identiques,  le  troi- 
sibme  Etat  nommera  autant  de 
d^l^gu^s  k  lui  seul  que  les  deux 
autres  Etats  rdunis,  et  le  mSme 
principe  sera  appliqu^  toutes  les 
fois  qu'il  y  aura  in^galitd  dans  le 
nombre  des  Etats  formant  les 
deux  parties  du  diffifrend. 

(3^)  Le  Compromis  spdcifiera 
si  chaque  Etat  pourra  choisir 
ses  d^l^guds  en  totality  ou  en 
partie  parmi  ses  propres  repr^- 
sentants  pr^s  la  Haute  Cour. 


1  Blnntschli,  10;  Flore,  18. 

*  Leone  Levi,  12  and  13 ;  Am.  Jiir.,  IV.  i,  3;  Int-Par.  Conf.,  7. 
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{d)  The  other  Members  of 
the  High  Court  shall  then 
choose  from  among  themselves, 
or  otherwise,  one  Additional 
Arbitrator. 

{e)  If,  by  reason  of  the  fact 
Chat  all  the  States  are  parties  to 
the  controversy  there  are  no 
other  Members  of  the  High 
Court,  one  additional  arbitrator  ^ 
must  be  chosen  from  outside  by 
the  other  arbitrators,  or  he  shall 
be  chosen  by  virtue  of  some 
provision  in  the  Special  Treaty. 

(/*)  The  provisions  of  Article  5 
shall  be  applied  to  the  Ad- 
ditional Arbitrator.  He  shall 
})e  chairman  de  jure  of  the  Tri- 
bunal.* 

15.  When  the  arbitrators  are 
chosen,  either  one  of  the 
contracting  parties  may  take 
the  initiative  in  calling  them 
together,  while  inviting  the  other 
party,  or  parties,  to  join  them 
in  taking  the  necessary  steps.  The 
express  or  tacit  refusal  to  provide 
for  the  formation  or  the  first 
convocation  of  the  Arbitral  Tri- 
bunal, shall  be  considered  tanta- 
mount to  a  withdrawal  from  the 
Treaty  by  the  State  which  thus 


(4**)  Les  repr^sentants  des  di- 
vers Etats,  non  engages  dans 
Taiiaire  en  question,  d^signeront 
un  ddldgu^  additionnel  pris  parmi 
eux  ou  choisi  en  dehors  de  la 
Cour. 

(5«)  Dans  le  cas  ou  le  diffi^rend 
concernait  tous  les  Etats  repr^- 
sentds  \  Ja  Haute  Cour,  on  pour- 
voirait  \  la  nomination  d'un  d^ 
l^gu^  additionnel  choisi  en  dehors 
de  la  Cour  par  les  autres  d^l^gu($s 
ou  bien  choisi  en  vertu  d'un  ar- 
rangement special  mentionn^ 
dans  le  Compromis. 

(6**)  Les  dispositions  de  Tar- 
tide  5  s'appliquent  au  d^l^gu^ 
additionnel  Le  d^dgu^  addi- 
tionnel sera  de  droit  president  du 
Tribunal  Arbitral. 

15.  Sitot  que  la  nomination 
des  dd^guds  est  bien  et  diiment 
faite,  Tune  des  deux  parties  peut 
prendre  I'initiative  de  leur  convo- 
cation en  invitant  Tautre  ou  les 
autres  parties  \  s'unir  \  elle  k 
cet  effet.  Tout  refus  tacite  ou 
exprime  de  concourir  k  la  fonna- 
tion  ou  convocation  du  Tribunal 
Arbitral^  ^quivaut  k  la  radiation 
de  I'Etat  qui  refuse  de  la  liste 
des  Etats  contractants ;  cet  Etat 
sera  dfes  lors  exclus  de  toute  par- 


*  Calvo,  s.  1525,  et  L  T.  passim, 

*  Anglo- Am.,  5  ;  Ilalo- Argent,  3  ;  Hague  Projet,  33, 
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refuses ;  so  that  it  shall  no  longer 
be  able  to  profit  thereby  when  it 
may  choose  to  appeal  to  it^ 

1 6.  If  the  Arbitral  Tribunal  is 
formed  expressly  for  a  particular 
dispute,  its  place  of  meeting  will 
be  arranged  for  in  the  Agree- 
ment, or  decided  by  the  ar- 
bitrators themselves,  and  should 
be  outside  the  territory  of  the 
parties  to  the  controversy.* 


17.  Its  Members,  at  their  first 
Meetings,  shall  take  the  neces- 
sary steps  for  the  constitution  of 
the  Arbitral  Tribunal  by  the 
election  of  the  officers  and 
servants,  and  for  the  proper 
conduct  of  its  business,  according 
to  the  rules  of  procedure,  which 
may  be  already  established,  or 
which  it  shall  determine  for 
itself.^ 

18.  Where  the  course  of  pro- 
cedure is  not  prescribed  in  the 
Agreement,  or  by  the  Court 
(Rule  10),  it  is  understood  that 
the  Arbitral  Tribunal  will  deter- 
mine it  for  itself.* 


ticipation  aux  avantages  de  la 
Haute  Cour  au  cas  oh  il  lui 
plairait  plus  tard  de  faire  appel  k 
ses  d^sions. 

16.  Si  le  Tribunal  Arbitral  est 
convoqu^  k  seule  fin  de  rdgler 
un  litige  special,  le  Com- 
promis  d^signera  le  lieu  de 
reunion  du  Tribunal.  Le  choix 
du  lieu  de  reunion  pent  6tre 
laiss^  k  la  decision  des  dddgu^s. 
En  tout  cas  les  assises  du  Tribu- 
nal devront  se  tenir  hors  du  ter- 
ritoire  des  parties. 

17.  D^s  leur  premiere  reunion 
les  membres  du  Tribunal  auront 
soin  de  pourvoir  k  sa  constitu- 
tion, k  rdection  de  son  bureau, 
et  k  la  solution  des  difft^rentes 
questions  en  conformity  des 
rfeglements  de  procedure  d^jk 
existants  au  moment  de  la  con- 
vocation du  Tribunal,  ou  bien 
de  ceux  qu'il  jugerait  opportuns 
dans  la  circonstance. 

18.  Quand  le  systfeme  de  pro- 
cedure n'aura  pas  6i6  determine, 
soit  par  le  Compromis  soit  par 
la  Haute  Cour,  le  Tribunal 
d^terminera  lui-m6me  son  mode 
de  procedure. 


»  Corsi,  7. 

*  Cord,  15  ;  Italo- Argentine,  18 ;  Institute,  8 ;  Brussels  Rules,  3. 
»  Franco- Am.  Treaty,  5  ;  Franco-Chili  T.,  7  ;  Lemonnier,  6. 

*  Calvo,  s.  1527  ;  Hornby,  4 ;  Swiss-Am.  Treaty,  4 ;  Corsi,  18  (5) ;  Fiore,  37. 
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19-  The  Arbitral  Tribunal, 
when  constituted,  forms  an  inde" 
pendent  body,  having  a  distinct 
judicial  authority;  it  is,  there- 
fore, not  bound  by  the  previous 
decrees  of  any  other  tribunal,  on 
the  questions  submitted  to  its 
jurisdiction ;  and  although  nomi- 
nated by  Government,  its  Mem- 
bers are  in  no  sense  to  be  regarded 
as  the  representatives,  subjects  or 
mouthpieces  of  Governments,^ 


20.  It  should  be  treated  as  a 
diplomatic  mission  of  the  first 
rank,  both  as  to  the  honours  to 
be  paid  to  its  Members,  the  im- 
munities which  they  enjoy,  and 
the  protection  afforded  to  them  in 
the  exercise  of  their  functions.^ 

21.  The  Arbitral  Tribunal  has 
jurisdiction  to  decide  on  the 
regularity  of  its  constitution,  and 
on  the  validity  and  interpreta- 
tion of  the  reference  to  itself.' 


19.  I>e  par  le  fait  m6me  de  sa 
constitution,  le  Tribunal  forme 
un  corps  inddpendant,  d'une 
competence  judiciaire  distincte ; 
dans  les  questions  soumises  h, 
sa  juridiction,  il  n'est  done  pas 
\i6  par  les  decisions  d'aucun 
autre  tribunal,  et  ses  membres, 
bien  que  nomm^s  par  les  Gou- 
vernements,  ne  peuvent  ^tre  con- 
sid^r^s  sous  aucun  rapport 
comme  les  repr^sentants,  sujets, 
ou  avocats  de  leurs  Gouveme- 
ments  respectifs. 

20.  £n  ce  qui  conceme  les 
honneurs,  immunit^s,  privileges 
et  protection  k  eux  dds,  pendant 
Texercice  de  leurs  fonctions,  les 
membres  du  Tribunal  seront 
assimil^s  aux  diplomates  de  pre- 
mier ordre. 

21.  Le  Tribunal  Arbitral  est 
juge  competent  de  la  r^gularit^ 
de  sa  constitution,  et  de  la  vali- 
dity et  interpretation  de  son 
mandat. 


22.  In  any  case  where  doubts  22.  AucasoU  I'^tendue  de  son 
arise  as  to  the  scope  of  the  mandat  ne  serait  pas  clairement 
reference,  the  terms  of  the  et  distinctement  sp^cifiee,  les  ar- 
Agreement  must  be  interpreted  tides  du  Compromis  seront  inter- 
in  the  widest  sense.^  pr^t^s    dans  leur  sens    le  plus 

large, 

'  Corsi,  19 ;  Calvo,  s.  1527 ;  Hornby,  3. 

*  Corsi,  16 ;  Hornby,  9,  10 ;  Hague  Projet,  A. 

»  Italo- Argentine  Treaty,  7  ;  Bluntschli,  6 ;  Calvo,  s.  1527. 

*  Calvo,  s.  1572 ;  Peace  Congress,  Code  9. 
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23-  The  Agent  appointed  by 
each  of  the  parties  in  the  case 
shall  watch  over  its  interests  or 
the  interests  of  those  under  its 
jurisdiction,  and  undertake  their 
defence ;  shall  present  the  case, 
counter-case,  and  printed  argu- 
ment and  proofs.^ 


24.  Rules  of  procedure  can- 
not be  modified  or  annulled 
except  with  the  consent  of  all 
parties,  if  they  were  fixed  in  the 
Arbitration  Agreement,  or  with 
the  consent  of  the  majority  of 
the  Members  if  they  were  framed 
by  the  Court,  or  by  the 
Arbitral  Tribunal  itself.  The 
interpretation  of  these  rules, 
or  additions  to  them,  may  always 
be  decided  by  a  simple  majority 
of  votes.^ 

25.  Any  periods  of  time  fixed 
by  the  Arbitral  Tribunal  may  be 
prolonged  by  it  provided  that  all 
the  parties  be  admitted  to  profit 
by  the  extension  in  an  equal 
degree.^ 

26.  The  Arbitral  Tribunal 
cannot  avail  itself  of  the  services 
of  Experts,  except  with  the  appro- 


23.  Le  charg^  d'affaires  nommd 
par  chacune  des  parties  prendra 
soin  des  intdr^ts  de  la  partie  qui 
Taura  nommd,  ou  des  clients  de 
cette  partie  j  il  se  chargera  de 
leur  defense,  dtablira  le  dossier  de 
Taffaire,  prdsentera  leurs  argu- 
ments, foumira  les  imprimis  et 
autres  documents  s*y  rapportant 
au  Tribunal  Arbitral 

24.  Les  Rfeglements  de  Proce- 
dure, etablis  par  le  Com- 
promis  ou  par  le  Tribunal  k 
la  majority  des  voix,  ne  peu- 
vent  6tre  modifies  ou  annulds 
sans  le  consentement  de  toutes 
les  parties,  Leur  interpretation, 
ou  les  additions  desirables,  sont 
laiss^es  k  la  majority  simple  du 
Tribunal. 


25.  Le  Tribunal  Arbitral  sera 
libre  d'^tendre  toute  periode  de 
temps  pr^alablement  fix^e  par 
lui,  pourvu  que  Textension  soit 
k  Tavantage  commun  et  ^gal  de 
toutes  les  parties. 

26.  Le  Tribunal  ne  peut  faire 
appel  aux  lumiferes  et  connais- 
sances  sp^ciales  d'Experts  si  ce 


'  Corsi,  17  ;  Franco- Am.  Treaty,  5  ;  Franco-Chilian  Treaty,  5. 

*  Corsi,  23 ;  Franco- Am.  Treaty,  8,  etc. 

'  Corsi,  22  ;  Peace  Congress,  24 ;  Lemonnier,  5,  etc. 
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val  of  all  parties,  or  by  a  unani- 
mous vote  of  its  Members.^ 

27.  A  submission  to  Arbitra- 
tion is  determined  by  the  expira- 
tion of  the  period  of  time  fixed 
by  the  Agreement,  by  the  con- 
clusion between  the  parties 
themselves  of  a  direct  arrange- 
ment, or,  finally,  by  the  delivery 
of  the  Award,  which  should  be 
given  within  the  time  fixed  in  the 
Agreement,  2 


28.  The  intervention  of  a  third 
party  is  not  admissible,  except 
with  the  consent  of  the  parties 
in  the  case.'  But  on  the  settle- 
ment of  the  issues,  the  Arbitral 
Tribunal  shall  possess  the  power 
to  permit  the  intervention  of 
third  parties  on  due  and  suffi- 
cient cause  being  shown  that  their 
interests  are  affected,  or  likely  to 
be  affected,  by  any  decision  the 
Tribunal  may  arrive  at,  and  on 
its  decision  on  the  main  issue 
between  the  original  parties  to 
the  dispute,  the  Tribunal  shall  be 
empowered  to  make  such  terms 
as  regards  such  intervening  parties 
as  will  safeguard  their  interests/ 

'  A  Congress  and  Court  A.  P.  S.,  13 
p.  27. 
•  Calvo,  s.  1529.  »  Corsi,  29 


n*est  avec  Tapprobation  de  toutes 
les  parties  ou  bien  par  un  vote 
unanime  de  ses  membres. 

27.  La  soumissioQ  d'un 
diff^rend  k  I'Arbitrage  devient 
de  nuUe  valeur  quand  la  p^riode 
de  temps  fix^e  par  le  Com- 
promis  est  expiree,  quand  les 
parties  se  sont  mises  d'accord 
par  un  arrangement  direct,  ou 
par  le  fait  m^me  de  la  sentence 
arbitrale  du  Tribunal,  sentence 
qui  doit  dtre  rendue  dans  la 
limite  de  temps  sp^cifi^e  dans  le 
Compromis. 

28.  L'intervention  d'un  tiers 
n'est  admissible  que  si  toutes  les 
parties  consentent 

Cependant  dans  les  cas  oh  Farr^t 
du  Tribunal  affecteraitles  int^rdts 
d'un  tiers,  le  Tribunal,  apr^s 
preuve  faite  par  ce  dernier  de 
r^tendue  et  la  r^alit^  de  ses 
int^r^ts,  de  Teffet  probable  de  la 
sentence  arbitrale  sur  les  dits 
int^rdts,  pourrait  admettre  Finter- 
vention  en  ayant  soin  de  sauve- 
garder  de  son  mieux  Tintdrfit  de 
toutes  les  parties  et  du  tiers. 


(I.  T.,  p.  234) ;  Corsi,  Traiti  Gen.^  etc., 
;  Inst.,  16.  *  Hornby,  B.  Ii. 
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39-  Cross  claims  may  not  be 
brought  before  the  Arbitral  Tri- 
bunal unless  they  have  been 
submitted  to  it  by  the  Agree- 
ment, or  the  parties  concur  in 
submitting  them  to  its  decision.^ 


30.  The  Award  must  be  given 
by  a  majority  of  votes,  unless  it 
is  expressly  stipulated  in  the 
Agreement  that  unanimity  is 
indispensable;  whether  this  ma- 
jority shall  be  relative  or  absolute 
is  a  point  to  be  settled  by  the 
Arbitral  Tribunal  itself,  the  whole 
of  which  is  bound  by  the 
majority.^ 

31.  Both  the  High  Court  and 
the  Tribunals  appointed  from 
it  shall  keep  an  exact  record, 
and  shall  preserve  correct  and 
dated  minutes  or  notes,  of  all 
their  proceedings.^ 

32.  The  cost  of  maintaining 
the  Court  shall  be  borne  equally 
by  all  the  States  concurring  in 
its    creation    and    maintenance. 

*  Corsi,  30 ;  Peace  Congress,  36. 

*  Fan- American,  15 ;  Am.  Jurists,  V. 
3,  5 ;  A  Congress  and  Court  A.  P.  S., 
Am.  T.,  4,  6,  7 ;  Corsi,  20. 

*  Franco- Am.  T.,  10 ;  Anglo- Am.  T., 
6,  etc. 


29.  Aucune  contre-reclama 
tion  ne  sera  admise  devant  le 
Tribunal  Arbitral  h.  moins  qu'elle 
n'ait  6t6  mentionn^e  dans  le  Com- 
promis  ou  bien  que  les  parties 
ne  soient  d'accord  pour  la 
soumettre  aux  decisions  du 
Tribunal 

30.  La  sentence  arbitrale  doit 
6tre  rendue  k  la  majorit<^  des 
voix,  k  moins  que  le  Cora- 
promis  ne  demande  express^ 
ment  Tunanimit^  ;  la  question  de 
savoir  si  la  majority  devra  etre 
absolue  ou  relative,  est  un  point 
laiss^  k  la  discretion  du  Tribunal 
lui-m^me,  qui  est,  en  tant  que 
Corps,  ]i6  par  le  vote  de  la 
majority. 

31.  La  Haute  Cour  et  les 
Tribunaux  dresseront  des  pro- 
cfes-verbaux  de  toutes  leurs  r^ 
unions^  deliberations,  minutes  ou 
comptes-rendus.  Leurs  actes  et 
decisions  seront  diiment  dates 
et  conserves. 

32.  Les  frais  de  la  Haute  Cour 
seront  k  la  charge  de  tons  les 
Etats  contractants,  chacun  sup- 
portant  une  part  egale.    Les  frais 

2,  3;  Calvo,  s.  1530;  Anglo-Am.  T., 
10 ;  Bluntschli,  7 ;  Instit.,  21 ;  Franco- 

13 ;  InsUt.,  9,  10 ;  Franco-Chilian  T., 
E  2 
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The  cost  of  aDy  particular  refer- 
ence to  Arbitration  shall  be 
borne  by  the  contending  parties 
in  equal  shares  (each,  however, 
bearing  the  cost  of  preparing 
and  presenting  its  own  case, 
counter-case,  and  printed  argu- 
ment) unless  the  Award  includes 
the  payment  of  costs.  ^ 


des  cas  soumis  k  Tarbitrage, 
seront  k  la  charge  et  par  partie 
^gale  des  Etats  intdress^s,  kmoins 
que  la  sentence  arbitrale  ne 
rfegle  la  question.  Cependant, 
chaque  Etat  supportera  les  frais 
de  preparation  et  de  presentation 
de  son  dossier,  de  sa  cause,  de 
ses  reclamations,  documents  im- 
primis et  autres. 


The  President  :  Gentlemen,  you  have  heard  the  report  which 
has  been  prepared,  and  which  we  propose  to  adopt,  as,  indeed,  it 
had  been  adopted  by  the  Executive  Council  on  the  i8th  of  July, 
before  any  conclusion  had  been  come  to  at  The  Hague.  I  am 
now,  therefore,  going  to  propose,  without  further  preface,  the  first 
resolution  which  will  be  submitted  to  the  Association,  viz  :  "  This 
Conference  accepts  the  report,  adopted  by  the  Executive  Council 
on  the  1 8th  of  July,  1899,  of  the  special  committee  appointed  at 
the  London  Conference  of  1893,  which  has,  in  accordance  with 
the  direction  of  the  Brussels  Conference  of  1895,  presented  a 
scheme  for  the  formation  of  a  Court  of  international  arbitration. 
The  Conference  heartily  thanks  the  Committee  for  the  care  isdth 
which  it  has  thus  completed  the  work  entrusted  to  it,  directs  that 
the  scheme  be  printed  in  the  proceedings  of  the  Conference,  and 
commends  it  to  public  notice  as  the  Association's  contribution  to 
the  further  elucidation  of  the  question." 

Mr.  Robert  D.  Benedict  (New  York) :  It  gives  me  pleasure 
to  second  that  resolution.  I  am  sure  that  none  of  us  who  have 
either  read  or  heard  the  report  of  the  committee  but  have  been 
compelled  to  recognise  the  care  and  labour  which  the  committee 
bestowed  upon  the  matter  committed  to  them.  In  the  course  of 
their  labour  they  doubtless  had  no  idea  that  when  the  report 

»  Corn,  42;  Int.  Conf.,  4;  Italo- Argent.,  ii ;  Franco- Am.  T.,  10 ; 
Franco-Chilian  T.,  10;  Peace  Congress,  46;  Am.  Jurists,  V.  4;  Pan- 
American,  16 ;  Inst.,  26 ;  Anglo- Am.  T.,  12. 
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should  be  presented  to  this  Association  it  would  stand  in  the 
position  in  which  it  now  does;  but  the  committee  will  bear  in 
mind,  I  am  sure,  that  the  old  words  sic  vos  non  vobis  express  the 
way  of  the  world,  and  if  they  have  done  work  it  is  not,  and  will 
not  be,  entirely  lost  The  ship  of  international  arbitration  has 
now  been  launched.  It  doe§  not  become  the  order  of  the  day  for 
us  at  present  to  consider  so  much  the  manufacture  of  the  ship  as 
to  look  forward  to  the  voyage  of  the  ship,  to  facilitate  that  voyage 
in  every  way,  and  to  do  whatever  in  us  lies  that  the  ship  may 
bound  safely  over  the  waves  of  human  circumstances  and  make 
a  prosperous  voyage,  conquering  and  to  conquer,  and  bringing 
everywhere,  with  every  victory,  increasing  members  for  the  peace 
of  the  world,  and  the  peace  of  all  nations  on  it     (Applause.) 

The  resolution  was  adopted. 

Mr.  Joseph  G.  Alexander  (Tunbridge  Wells)  moved  the 
following  resolution : 

II.  "This  Conference  expresses  its  deep  gratification  at  the 
adoption  by  the  Hague  Peace  Conference  of  a  scheme  of  inter- 
national arbitration  which  carries  out  one  of  the  main  objects  of 
the  Association,  as  expressed  in  reiterated  resolutions,  from  the 
time  of  its  opening  Conference  at  Brussels  in  1873.  This  Confer- 
ence recognises  as  specially  valuable  the  following  leading  features 
of  the  scheme,  viz : 

1.  The  nomination  of  a  body  of  men  of  recognised  competence 
in  questions  of  international  law,  and  enjoying  public  esteem,  who 
will  be  ready  to  act  as  arbitrators. 

2.  The  selection  by  the  parties  to  any  international  dispute, 
from  amongst  the  members  of  the  above-named  body,  of  arbi- 
trators and  an  umpire  to  form  an  arbitral  tribunal 

3.  Ilie  creation  of  a  permanent  Administrative  Council,  com- 
posed of  the  diplomatic  representatives  at  the  Court  of  The 
Hague,  with  the  Netherlands  Minister  of  Foreign  Affairs  as  its 
President 

4.  The  establishment,  under  the  direction  of  the  above-named 
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Council,  of  a  permanent  bureau  whose  services  will  be  at  the 
disposal  of  all  arbitral  tribunals. 

The  Conference  therefore  urges  the  members  of  the  Association 
to  use  their  influence  in  their  respective  countries : 

(a)  To  procure  the  early  ratification  of  the  Hague  Convention 
relative  to  the  settlement  of  international  differences. 

(b)  To  promote  treaties  between  two  or  more  States  agreeing 
to  submit  their  differences  to  arbitration  under  the  provisions  of 
the  Convention." 

Mr.  Alexander  said :  I  feel  it  a  great  honour  to  be  allowed 
to  propose  this  resolution.  The  only  claim  I  can  have  to  do  so 
is  that  it  was  my  privilege  to  be  present  for  a  few  days  at  The 
Hague,  and  see  something  of  what  was  going  on,  and  to  share  in 
a  most  kind  and  courteous  reception  from  the  venerable  president 
of  that  Conference,  Baron  de  Staal. 

It  will  not  be  necessary  to  say  much  to  commend  this  resolution 
to  you.  My  task  is  greatly  lightened  by  the  fact  that  a  majority 
of  you,  who  belong  to  the  American  Bar  Association,  have  already 
had  presented  to  you  by  your  own  committee,  and,  as  I  presume, 
have  adopted,  a  valuable  report  which  outlines  the  features  of 
that  scheme.  Therefore  I  may  assume  that  it  needs  no  further 
expounding,  and  I  will  simply  confine  myself  to  the  three  main 
branches  of  the  resolution.  It  is  hardly  possible  that  one  should 
quite  omit  the  first  point,  that  this  Conference  expresses  its  deep 
gratification  at  the  achievement  through  The  Hague  Conference  of 
what  has  been  one  of  the  main  objects  of  the  Association  from  its 
very  inception.  It  is  an  interesting  fact  that  at  the  Brussels 
Conference  of  1873,  which  was  the  first  Conference  of  the  Associa- 
tion, a  resolution  in  favour  of  the  adoption  of  arbitration  as  a 
means  of  settling  international  disputes  was  moved  by  Mr.  Thomas 
V/ebster,  Q.C.,  who  was  one  of  the  founders  of  the  Association, 
and  a  distinguished  man  himself,  yet  one  must  say  less  dis- 
tinguished than  his  son,  who  is  to-day  the  president  of  our 
Association.  That  is  a  historical  fact  of  which  Sir  Richard 
Webster  reminded  us  four  years  ago  at  Brussels,  and  which  it  is 
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interesting  to  recall  to-day.  Ever  since  that  time,  I  think  I  may 
say,  at  every  Conference  of  the  Association,  the  subject  of  inter- 
national arbitration  has  been  put  as  point  one  in  the  programme. 
Our  programmes  used  to  be  drawn  up  under  three  heads :  Public 
International  Law,  Private  International  Law,  and  Commercial, 
or  Maritime  Law.  Under  the  first  head,  that  of  Public  Inter- 
national Law,  I  beheve  I  am  right  in  saying  that  International 
arbitration  always  stood  as  the  first  point.  In  those  days  Inter- 
national arbitration  was  not  as  fashionable  as  it  is  now.  The  litde 
band  of  men  who  had  the  courage  to  meet  together  at  Brussels 
and  to  adopt  a  resolution  of  that  kind  were  laughed  at,  even 
although  the  Association  was  founded,  one  may  say,  as  an  after- 
wave  of  the  success  of  that  grand  experiment — ^harmonising  a 
quarrel  that  might  have  led  to  terrible  results — that  grand  experi- 
ment of  the  Geneva  Arbitration  in  regard  to  the  Alabama  case. 
.  I  remember  at  the  first  Conference  which  I  attended,  in  1875,  and 
which  was  held  at  The  Hague,  how  my  honoured  and  lamented 
friend,  Mr.  Henry  Richard,  at  that  time  Secretary  of  the  Peace 
Society,  found  it  very  difficult  to  carry  through  a  resolution  on  the 
same  lines,  even  in  the  Conference  of  this  Association,  and  I 
remember  being  profoundly  impressed  by  the  tact  and  conciliatory 
wisdom  which  he  displayed  in  order  at  least  to  pass  the  principle 
in  a  body  which  was  not  altogether  favourable  to  it 

We  have  got  past  that  now.  As  Sir  Richard  Webster  said  in 
his  inaugural  address  four  years  ago.  International  arbitration  is 
now  universally  accepted.  If  he  said  that  four  years  ago,  how 
much  more  may  we  say  it  to-day,  when  this  great  Council  of  the 
nations,  meeting  at  The  Hague,  has  solemnly  adopted  a  scheme 
of  which  we  are  told  that  when  Sir  Julian  Pauncefote,  our  English 
First  Representative,  propounded  his  scheme  at  the  Conference, 
one  of  the  delegates  threw  up  his  hands  and  said,  "  Why,  this 
exceeds  all  the  dreams  of  all  the  peace  societies." 

Well,  sir,  we  have  seen  those  dreams  realised,  and  we  cannot 
help  congratulating  ourselves  upon  what  is  after  all  but  the  victory 
of  commonsense  over  prejudice  and  reaction  and  bias. 

I  pass  on  to  the  second  portion  of  this  resolution,  which  deals 
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with  the  features  of  the  scheme.  It  is  unnecessary  to  go  over  them 
again,  but  there  is  one  point  which  I  think  it  is  necessary  to  call 
attention  to,  the  more  so  as  it  has  not  been  especially  referred  to 
in  the  report  of  the  Committee  of  the  American  Bar  Association. 
Hitherto,  whilst  holding  before  us  as  the  ideal  the  desirability  of 
a  great  International  council,  in  the  sense  of  a  Court  representing 
many  nations,  we  have  always  supposed  that  we  must  begin  by 
getting  two  nations  to  agree  together,  and  that  then,  little  by  little, 
we  might  enlarge  the  area  by  getting  one  after  another  of  the 
nations,  who  are  on  especially  friendly  terms,  to  join  in  and  so 
enlarge  the  basis  of  the  tribunal  Starting  from  that  standpoint  it 
was  necessary  to  provide  for  a  body  of  permanent  members,  and 
to  constitute  a  permanent  tribunal,  in  a  sense  different  from  that 
in  which  The  Hague  Conference  proposes  to  establish,  and,  I 
hope,  will  shortly  have  established  an  International  tribunal.  In 
our  first  sub-heading  we  have  avoided  the  word  which  is  used  in 
the  Convention—"  A  Court  of  Arbitration."  We  say, "  The  nomi- 
nation of  a  body  of  men  of  recognised  competency,  etc.,  who  will 
be  ready  to  act  as  arbitrators."  I  cannot  help  thinking  that  the 
word  "  Court "  is  a  little  misleading.  A  Court  which  does  not 
meet,  which  has  no  president  and  no  officials,  a  Court  many 
of  whose  members  will  probably  never  in  their  lifetimes  be  called 
upon  to  serve,  is  not  a  Court  in  the  ordinary  sense  of  the  word. 

This  feature  of  the  scheme  must  commend  itself  to  lawyers, 
especially  those  who  have  interested  themselves  in  the  subject  of 
International  law,  as  creating  a  new  ribbon  of  honour  for  the  legal 
profession.  In  the  department  of  Ijntemational  Law,  which  has 
hitherto  had  no  specially  qualified  and  appointed  exponents,  we 
shall  have  henceforth  a  body  of  men  nominated  by  different 
governments  of  the  civilised  world,  who  will  be  looked  upon  as 
men  devoting  special  time  and  attention  to  these  questions,  and 
who  will  doubtless  do  splendid  work  in  the  direction  of  tliat 
object  for  which  this  association  was  founded — the  reform  and 
codification  of  the  law  of  nations.  The  Hague  scheme,  by  the 
establishment  of  this  International  body,  makes  it  possible  at  once 
to  start  the  International  tribunal,  and  has  superseded  the  old 
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method,  and  got  rid  of  the  difficulties  connected  with  it — such 
difficulties,  for  instance,  as  that  which  Sir  Richard  Webster  in  his 
inaugural  address  at  our  Brussels  Conference  brought  before  us, 
that  we  need  for  different  kinds  of  disputes  different  classes  of 
men ;  and  that  which  has  been  put  by  Sir  Walter  Phillimore,  that 
you  would  have  a  body  of  men  who  might  have  very  little  work 
to  do,  at  least,  at  first,  who  would  be  planted  in  some  neutral  town 
of  Europe,  who  would  there  form  a  body  apart  and  occupy  a 
position  which  might  not  be  altogether  a  pleasant  or  comfortable 
one. 

Then  I  pass  to  the  third  part,  the  practical  part,  of  our  resolu- 
tion. In  view  of  these  main  features  of  the  scheme^  we  urge  upon 
our  members  throughout  the  world — and  through  them  we  in- 
directly invite  the  public  at  large  to  co-operate  with  us — to  press 
forward  two  things  which  need  to  be  done  to  complete  the  work 
of  The  Hague  Conference.  First  of  all,  there  is  the  ratification 
of  that  Convention  by  the  States  represented.  As  you  are  doubt- 
less aware,  it  is  required  that  the  convention  should  be  ratified  by 
nine  different  States,  and  as  soon  as  they  have  done  so,  it  comes 
into  operation,  and  thereupon  those  nine  States  will  be  called 
upon  to  appoint  their  four  delegates  each  to  this  inchoate 
tribunal 

That  is  to  be  the  first  step.  Until  that  is  done  the  scheme  is 
still  in  the  air.  I  hope  that  the  effect  of  this  meetmg  to-day  will 
be  some  little  contribution  towards  making  this  great  scheme  that 
is  laid  before  the  world  an  effectual  scheme. 

Then  there  is  another  point  which  perhaps  may  have  escaped 
attention,  arising  out  of  Article  i8,  which  is  as  follows : 

Art.  i8. — Independamment  des  traitet  g^eraux  ou  particulten  qui  stipalent 
actaellement  robligation  da  recouis  k  I'arbitrage  pour  les  puissances  signataires, 
ces  puissances  se  resenrent  de  conclure,  soit  avant  la  ratification  du  pr^nt 
acte,  soit  posterieurement,  des  accords  nouTeanx,  g^n^ranx  ou  particuliers, 
en  vue  d'^tendre  I'arbitrage  obligatoire  k  tons  les  cas  qu'elles  jngeront  possible 
de  lui  sonmettre. 

When  we  have  got  the  machinery  for  making  use  of  the  Court 

^of  Arbitration,  while  it  is  possible  that  when  a  controversy  arises, 

the  parties  agree  to  submit  it  to  the  Court,  and  while  the  very 
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feet  that  the  potential  existence  of  the  Court  will  fecilitate  the 
settlement  of  disputes  in  that  way,  yet  we  still  feel  that  it  is 
desirable  that  there  should  be  agreements  between  States,  agreeing, 
as  far  as  they  can,  that  all  disputes  between  them  shall  be  sub- 
mitted to  arbitration. 

This  is  a  proposal  which  it  is  a  most  happy  thing  that  we 
should  be  able  to  make  here  to-day.  We  have  many  of  us  felt 
that  it  was  between  the  two  great  Anglo-Saxon  nations  that  it 
would  be  most  appropriate  that  there  should  be  a  beginning  of 
this  great  scheme.  Some  of  us  were  led  to  understand  a  few 
months  ago,  at  Turin,  that  already  two  countries,  neither  of  them 
Anglo-Saxon,  had  anticipated  us.  But  I  think  that  was  a  little 
misunderstanding,  because,  if  I  am  correct,  the  Italo-Argentine 
Treaty  has  not  yet  been  ratified.  Therefore  I  think  it  is  still 
possible  that  the  Anglo-Saxon  nations  may  take  the  first  place  in 
establishing  an  International  accord  of  this  kind.  We  in  England 
have  no  doubt  that  Lord  Pauncefote,  our  distinguished  represen- 
tative in  this  country,  when  he  returns  from  his  well-earned 
holiday  after  his  labours  at  The  Hague,  will  come  back  to  your 
country  charged  with  instructions  to  resume,  we  are  all  thankful 
to  say  under  happier  auspices,  those  negotiations  which  so  nearly 
succeeded  two  years  ago.  Whilst  we  propose  our  resolution  in 
terms  which  are  applicable  to  all  the  world,  whilst  as  an  Inter- 
national body  we  should  be  rejoiced  if  Italy  and  the  Argentine 
Republic  or  any  other  States  should  take  the  initiative,  yet 
as  Anglo-Saxons  we  English  and  we  Americans  should  rejoice 
most  of  all  if  it  should  fall  to  the  lot  of  these  two  nations 
to  set  this  grand  example,  for  the  first  time  concluding  and 
actually  ratifying  a  treaty  that  all  disputes  that  may  hereafter 
arise  between  us  shall  be  submitted  to  this  august  body  for 
which  the  Conference  of  The  Hague  has  provided  the  machinery 
(applause). 

Hon.  Judge  Simeon  K  Baldwin  (Hartford,  Connecticut)  : 
Mr.  President,  it  gives  me  great  pleasure  to  second  the  motion 
to  adopt  this  resolution.    It  gives  me  ]^leasure  to  thiilk  that  the 
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two  or  three  centuries  which  inevitably  in  human  affairs  precede 
the  adoption  of  any  great  government  reform  are  behind  us,  and 
that  the  world  has  come  to  the  possibility  when  it  can  seriously 
consider  what  was  the  dream  of  Sully  and  others,  centuries  past 
I  think  the  resolutions  are  entirely  wise  and  well  considered  in 
not  attempting  to  express  our  approval  or  disapproval  of  the 
details  of  the  plans  adopted  at  The  Hague  Conference,  but  express 
emphatically  our  approval  of  the  main  features  of  the  scheme 
there  adopted,  and  further  to  adopt  as  the  expression  of  our 
opinion,  the  hope  and  the  intention  to  use  our  efforts,  and  that 
all  the  friends  of  humanity  will  use  their  efforts  to  secure  in 
every  country  the  ratification  of  this  convention  at  The  Hague, 
which  has  now  become  the  pressing  question  of  the  hour  for 
jurists  throughout  the  world. 

And  there  is  a  peculiar  fitness,  Mr.  President,  in  our  considering 
this  report  and  in  acting  upon  these  resolutions  in  this  State  of 
New  York,  for  here,  as  was  suggested  in  the  report  of  Dr.  Darby, 
here,  by  this  State  Bar  Association  of  New  York,  was  first  put  in 
definite  and  formal  shape  the  suggestion  that  there  might  be  an 
International  court  always  open  for  all  suitors  and  nations  who 
might  care  to  invoke  its  jurisdiction.  Some  of  us  in  America 
can  well  recollect  the  ridicule  that  was  thrown  upon  the  plan  in 
some  quarters  three  years  ago  when  it  was  proposed  by  the  State 
Bar  Association  of  New  York.  It  was  opening,  they  said,  a  shop 
of  justice  with  a  sign  out  asking  for  custom. 

Sir,  in  view  of  the  elevation  this  plan  has  secured  at  the  hands 
of  The  Hague  Conference,  it  is  no  shop  of  justice  now.  It  is  a 
temple  of  justice,  with  its  doors  open,  not  soliciting  any  one  to 
enter,  but  commanding  nations  to  enter,  by  the  simple  beauty, 
solidity,  and  grandeur  of  the  structure.  The  Cathedral  of  Milan 
invites  nobody  to  enter,  and  yet  nobody  goes  by  it  And  I 
believe,  sir,  that  as  time  goes  on  the  nations  of  the  earth  will 
be  drawn  more  and  more  within  the  sphere  of  this  new  Inter- 
national court,  compelled  to  come  in  by  the  beauty  of  the  edifice 
and  by  the  solidity  of  the  principles  upon  which  it  rests. 
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Mr.  A.  F.  Morgan  (Leamington) :  Mr.  President,  ladies  and 
gentlemen,  I  most  heartily  support  the  resolution  that  has  been 
submitted  to  the  Association.  I  hail  from  Leamington,  and  I 
mention  that  because  in  Leamington  day  by  day,  through  the 
summer  and  to  some  extent  through  the  winter,  we  have  an 
object  lesson  of  the  union  in  language  as  well  as  other  ways 
between  the  Americans  and  the  English.  In  that  beautiful  town, 
which  is  the  key,  as  it  were,  (o  the  town  of  Stratford-on-Avon, 
Americans  are  frequent  visitors,  and  when  we  observe  them, 
tjrpical  fine  grown  men  and  beautiful  women,  we  know  quite  well 
who  they  are  and  where  they  come  from,  as  I  suppose  may  be 
the  case  in  this  town  when  filled  with  Englishmen.  (Applause.) 
But  they  are  worshippers.  They  come  to  worship  at  the  shrine 
of  Shakespeare,  and  we  delight  in  that  bond  of  union  between  us. 

I  do  not  think  it  necessary  that  I  should  say  anything  in 
support  of  the  resolution.  I  have  before  to-day  studied  most 
carefuUy  every  word  of  the  resolution,  which  I  think  has  been 
most  ably  prepared  by  the  committee,  and  it  has  my  cordial 
support 

I  am  here  representing  the  Peace  Society,  subordinately  to  my 
excellent  friend,  Dr.  Darby,  the  secretary  of  that  institution.  But 
I  think  I  ought  to  take  this  opportunity  of  submitting  one  sentence 
to  you  from  a  letter  signed  by,  I  may  say,  an  historic  name,  the 
name  of  Councillor  Martineau  of  Birmingham.  We  have  in 
Birmingham  a  peace  society  of  which  they  have  done  me  the 
honour  to  appoint  me  the  vice-president,  and  the  chairman  of  the 
committee,  finding  that  the  peace  committee  had  appointed  me 
to  accompany  Dr.  Darby  to  this  country,  passed  a  resolution 
that  a  complimentary  letter  should  be  written  to  me.  I  desire 
to  read  the  concluding  sentence  of  that  letter,  to  show  you  the 
sort  of  feeling  that  we  have  in  England  responsive  to  all  that 
was  so  eloquently  uttered  yesterday  around  the  festive  board.  I 
am  charged  in  these  words : 

"  Whenever  you  have  opportunity  you  will  certainly  assure 
the  citizens  of  the  great  Republic  that  the  heart  of  England 
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desires  that  the  flags  of  the  two  nations  may  float  side  by 
side  in  the  rivalry  of  honest  love."     (Applause.) 

The  resolution  was  adopted. 

Dr.  W.  Evans  Darby  then  proposed  the  following  further 
resolution  : — 

"  III.  The  Conference  decides  that  a  special  committee  be 
appointed  to  examine  in  detail  the  provisions  of  The 
Hague  Conventions  and  to  prepare  a  report  thereon  for 
the  next  Conference." 

Happily,  this  resolution  needs  only  a  few  words  to  commend  it 
to  your  acceptance.  When  the  Conventions  at  The  Hague  have 
been  ratified  they  will  pass  into  the  domain  of  recognised  and 
accepted  International  law,  and  it  is  that  which  the  Association 
has  to  reform  if  possible  and  codify  when  necessary.  What  has 
been  done  at  The  Hague  is  by  no  means  a  finality.  It  is  the 
beginning  of  a  new  stage  in  the  development  of  International 
arbitration.  If  I  may  refer  to  the  illustration  already  used  by  a 
previous  speaker,  the  good  ship  has  been  launched  and  is  ready 
for  her  voyage,  and  it  is  for  us  now  to  examine  her  construction 
and  her  adaptability  to  the  work  she  will  have  to  do.  We 
are  not  so  anxious  to  preserve  secrecy  about  this  ship  as  is  the 
■  case  with  the  remarkable  craft  which  has  just  reached  your  shores. 
We  are  rather  anxious  that  this  good  ship  shall  be  thoroughly 
overhauled  and  all  that  is  admirable  in  her  construction  recog- 
nised, and  all  that  is  defective  remedied.  Or,  to  change  the 
figure  in  a  sentence,  human  affairs  are  mutable  ;  human  progress 
is  necessarily  so.  This  is  a  beginning,  and  it  is  for  our  Association 
to  prepare  the  way  for  further  developments,  so  that  when  this 
ship  shall  be  superseded  by  another,  that  other  may  be  very 
much  better.  Therefore,  we  desire  that  these  Conventions  shall 
be  thoroughly  studied  and  that  reports  along  the  lines  of  the 
Association's  work  shall  be  prepared  for  the  next  Conference. 

Hon.   Henry  St.   George  Tucker  (Virginia)  seconded  the 
resolution.     He  said:   Mr.  President  and  Gentlemen, — I  think 
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the  action  of  The  Hague  Convention  makes  a  distinctive  era  in 
the  history  of  International  arbitration.  It  is  a  milestone,  as  it 
were,  in  human  progress.  Whatever  form  our  labours  may  take 
when  we  shall  have  finished  them,  I  take  it,  sir,  that  the  wisest 
among  us  i^  unable  to  foretell,  but  surely  no  substantial  progress 
can  be  made  on  the  lines  of  the  great  subject  which  we  have  so 
much  at  heart  without  constant  recurrence  to  the  wise  and 
prudent  action  of  The  Hague  Conference.  This  being  so 
obviously  the  case,  I  deem  it  unnecessary  to  add  another  word, 
and  shall  satisfy  myself  with  merely  seconding  the  motion  of  the 
honourable  gentieman,  and  I  trust  that  the  resolution  may  be 
unanimously  adopted. 

The  President,  before  putting  the  question,  stated  the  rule  of 
the  Association  to  be  that  the  appointment  of  such  a  special 
committee  rests  with  the  Executive  Council,  so  that  it  would  not 
1)e  the  course  of  business  to  name  any  names  now;  but  the 
Council  would  no  doubt  appoint  a  committee  composed  of 
members  of  the  Association  on  both  sides  of  the  Atlantic. 

The  resolution  was  adopted. 

The  President,  before  passing  from  the  subject,  stated  that  a 
paper  had  been  presented  by  Mr.  Le  Roy  Parker  (Buffalo),  and 
that  after  communication  with  that  gentleman,  and  with  his  con- 
sent, it  had  been  decided  to  have  his  paper  referred  directiy  to 
the  executive  council  without  further  debate. 

The  paper  was  as  follows  : — 

Enforcement  of  Decisions  of  an  International  Court. 

It  needs  no  preamble  to  introduce  the  single  point  connected 
with  the  subject  of  International  arbitration  which  I  desire  to 
present  to  you,  />.,  the  enforcement  of  arbitral  decisions.  Through 
most  of  recorded  time  the  voice  of  the  holiest  of  men,  of  prince 
and  prelate,  of  philosopher  and  statesman,  of  philanthropist  and 
warrior,  of  diplomat  and  man  of  action  and  affairs,  has  spoken  in 
favour  of  universal  peace,  and  has  condemned  the  warring  of  man 
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with  map.  You  are  all  familiar  both  with  the  arguments  that 
have  made  for  peace  through  all  the  ages,  as  well  as  with  the 
efforts  to  induce  nations  to  war  no  more.  Leagues,  congresses, 
and  conferences  have  met,  debated  and  highly  resolved  that  there 
should  be  no  more  war.  So  universal  has  become  the  sentiment 
in  favour  of  peace,  that  no  ruler  would,  to-day,  dare  to  advocate, 
as  an  abstract  proposition,  the  strife  of  arms  rather  than  the 
conditions  of  peace  for  his  people. 

But,  after  centuries  of  earnest  endeavour  in  this  behalf,  nations 
still  war  against  nations,  or  rest  upon  an  establishment  of  arms, 
the  cost  and  maintenance  of  which  is  utterly  beyond  calculation. 
Methods  for  the  settlement  of  war  breeding  disputes  have  been 
planned,  and  have  even  been  formally  adopted  among  nations, 
but  without  lasting  effect  Their  binding  force  has  been  like 
ropes  of  sand.  Leagues,  conventions,  treaties  have  alike  been 
broken  whenever  interest  dictated. 

Honour  has  not  compelled  the  observance  of  obligations  among 
nations  any  more  than  it  has  among  men.  Yet  men  suffer 
penalties  at  the  hands  of  the  law  for  its  violation.  The  judgments 
of  courts  of  law  are  enforced  by  law.  Law  would  be  impotent 
without  some  provision  for  its  enforcement 

So  universal  has  the  feeling  grown  that  the  Powers  will  not 
observe  the  law  of  treaties  or  conventions,  that  the  world  shrugs 
its  shoulders  and  smiles  at  the  attempt  to  substitute  arbitration 
for  arms,  with  the  expectation  that  the  Power  decided  against  will 
in  all  cases  obey  the  decision  of  the  arbitral  tribunal.  It  says : 
"  How  Utopian  is  the  court  of  arbitration  whose  decisions  may 
or  may  not  be  obeyed  at  a  mere  caprice,  but  which  cannot  be 
enforced.'* 

The  late  Conference  at  The  Hague,  after  making  provision  for 
voluntary  arbitration  between  nations,  made  no  provision  for  the 
carrying  out  of  the  decree  or  award  of  the  arbitrators. 

The  only  reference  to  this  point  in  the  **  Project  of  Convention 
for  the  peaceful  regulation  of  International  Conflicts,"  which  was 
accepted  by  the  Conference  and  is  to  be  submitted  to  the 
different  Powers  represented  there  for  their  approval,  is  contained 
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in  Article  17,  which  provides  that  "The  arbitral  convention 
involves  an  engagement  to  submit  in  good  faith  to  the  arbitral 
decision."     This  is  substantially  repeated  in  Article  30. 

This  is  not  enough.  Provision  should  be  made  for  some  method 
of  enforcing  such  decisions.  The  Powers  having  once  adopted 
the  principle  of  arbitration  and  provided  a  suitable  tribunal,  and 
any  two  or  more  having  submitted  their  controversy  for  decision, 
the  decrees  of  that  tribunal  should  be  made  potent  by  some 
proper  mode  of  compelling  obedience  to  them  if  obedience  is 
refused. 

The  principle  of  arbitration  may  fairly  be  said  to  have  received 
the  recognition  and  endorsement  of  every  civilised  nation. 
Arbitration  signifies  an  adjustment  of  disputed  points  and  a 
decision.  A  decision  to  be  of  any  effect  must  be  complied  with 
or  enforced. 

How,  then,  may  that  decision  be  enforced  ? 

It  may  be  assumed,  if  you  please,  that  nine  out  of  ten  or 
ninety-nine  out  of  every  one  hundred  decisions  will  be  complied 
with  in  good  faith  by  the  nation  decided  to  be  in  the  wrong  ;  but 
how  about  the  tenth  or  one  hundredth  case?  Must  that  one 
remain  unperformed  ?  The  uncertainty  of  reaping  the  benefits  of 
an  arbitral  award  may  well  deter  the  Powers  from  resorting  to 
arbitration.  But  if  each  Power,  the  weakest  as  well  as  the 
strongest,  knows  that  it  will  not  be  obliged  to  collect  its  own 
judgment  by  force,  in  the  event  of  the  refiisal  of  the  defeated  one 
to  perform,  and  that  it  may  rely  upon  the  whole  force  of  the 
signatory  Powers,  moral  or  otherwise,  to  compel  compliance,  then 
submission  of  controversies  to  arbitration  will  possess  an  element 
of  reality  which  will  remove  them  out  of  the  realm  of  dreams  and 
will  make  them  as  fireely  resorted  to  as  are  actions  at  law  for  the 
enforcement  of  civil  rights. 

It  is  the  certainty  of  the  enforcement  of  the  decrees  of  justice, 
not  the  mere  declaration  of  them,  that  gives  confidence  to  those 
who  seek  its  tribunals. 

I  believe  that  provision  should  be  made  in  the  scheme  of  a 
permanent  tribunal  for  arbitration,  by  which  the  decision  or  award 
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of  the  arbitrators,  when  once  an  arbitral  convention  is  entered 
into  by  two  Powers  and  submitted,  should  depend  for  its  enforce- 
ment, not  alone  upon  the  good  faith  of  the  parties,  but  should 
be  subject  to  enforcement  by  the  joint  act  of  the  signatory 
Powers. 

How  that  act  shall  operate — what  sheriff  or  grand  marshal, 
with  what  force,  shall  enforce  the  mandate  of  the  High  Court 
of  Nations,  may  not  easily  be  determined,  but  if  it  is  the  will 
of  the  Powers  to  make  such  provision,  the  way  can  easily  be 
found. 

The  Powers  have  never  yet  been  at  a  loss  how  to  enforce  their 
demands  nor  how  to  redress  their  injuries.  Disarmament  will  not 
mean  the  entire  abrogation  of  military  and  naval  forces.  They 
will  still  be  needed,  in  greatly  reduced  degree,  as  a  police  force 
for  the  prevention  of  internal  disorder,  and  may  be  used,  as  a  last 
resort,  to  compel  a  recalcitrant  nation  to  obey  the  decision  of  the 
Court  to  which  it  has  referred  its  cause  of  action. 

A  declaration  of  non-intercourse  by  the  Powers  will  bring  the 
most  refractory  nation  to  terms,  and  in  this  pacific  way  obedience 
be  compelled. 

If,  after  the  submission  and  decision  of  an  International  question 
by  the  Court  of  Arbitration,  either  of  the  parties  refuses  to  abide 
by  its  decision,  would  not  a  withdrawal  of  all  International 
recognition  by  the  other  Powers,  and  the  closing  of  all  ports 
to  the  commerce  of  the  non-complying  Power,  be  a  wholly 
justifiable  act  ? 

If  the  project  for  arbitration,  when  approved  by  the  several 
Powers,  should  contain  an  article  to  the  effect  that  in  case  of 
a  Power  failing  to  submit  in  good  &ith  to  the  arbitral  decision,  it 
shall  be  the  duty  of  all  the  other  signatory  Powers  to  sever  all 
relations,  diplomatic  and  commercial,  with  such  Power,  I  venture 
to  assert  that  no  instance  would  ever  occur  of  a  nation  refusing  to 
obey  the  mandate  of  the  arbitrators. 
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Immunity  of  Private  Property  at  Sea  from  Capture 
DURING  War. 

Mr.  Charles  Henry  Butler  (New  York)  then  read  the 
following  paper : — 

The  Position  of  the  United  States  in  regard  to  Free- 
dom OF  Private  Property  on  the  Sea  from  Capture 
DURING  War. 

Mr.  President  and  Members  of  the  International  Law 
Association  : 

Permit  me  to  express  my  appreciation  of  the  honour  which  has 
been  conferred  upon  me  in  affording  the  opportunity  of  addressing 
this  Association,  whose  roll  of  membership  is  a  list  of  the  ablest 
exponents  of  the  highest  branch  of  jurisprudence. 

To  venture  to  express  any  opinion  upon  any  subject  of  Inter- 
national Law  would  indeed  be  presumptuous  on  my  part,  while  in 
the  presence  of  this  audience,  but  possibly  it  may  be  within  my 
power  to  present  a  brief  review  of  the  facts  relating  to  the  subject- 
matter  upon  which  I  have  been  so  kindly  invited  to  address  you. 
The  subject  is  one  full  of  interest  to  us  all,  not  only  from  a  legal, 
but  from  a  practical^  standpoint. 

That  war  must,  and  will,  continue  to  exist  is  inevitable ;  war 
for  conquest,  war  for  revenge,  war  for  settlement  of  financial  or 
boundary  questions  may  possibly  be  averted  by  the  establishment 
of  International  tribunals,  but  even  if  the  most  sanguine  expecta- 
tions in  that  direction  were  realised,  war  would  still  remain  as  the 
final  expedient  for  enforcing  the  awards  of  those  tribunals — in  fact 
as  a  form  of  police  power,  if  as  nothing  else. 

The  Peace  Conference  at  The  Hague  accomplished  much. 
Mr.  John  Bassett  Moore  has  done  more  than  anyone  else  towards 
hastening  the  consummation  of  a  general  system  of  International 
arbitration  by  his  history  of  the  arbitrations  to  which  the  United 
States  has  been  a  party,  and  which  shows  that  such  a  system  i^ 
not  only  practicable,  but  that  on  over  fifty  occasions  in  the 
life  of  a  single  nation  the  plan  has  been  satisfactorily  resorted  to. 


Digitized  by 


Google 


(    67    ) 

"7«  time  of  peace  prepare  far  war''  is  a  universally  adopted 
principle  which  may  have  a  double  interpretation.  To  the  mind 
of  departmental  military  or  naval  officers  it  properly  means 
strengthened  armament,  offensive  and  defensive,  on  land  and  on 
sea,  best  adapted  to  resist,  and  to  destroy  the  forces  of  the 
possible  enemy,  as  well  as  elaborate  preparations  and  increased 
^ilities  for  the  rapid  and  effective  mobilisation  of  troops. 

To  organisations  such  as  this,  an  entirely  different  meaning  is 
conveyed  by  those  words,  "  In  time  of  peace  prepare  for  war'' 
It  means,  before  the  battle  cry  is  sounded,  while  nations  are  at 
peace  with  each  other,  while  existing  circumstances  tend  to 
harmony  and  facilitate  adjustment,  to  make  every  possible  effort 
to  extend  those  ameliorating  and  restraining  influences  that  have 
already  done  so  much  to  mitigate  the  horrors  of  war,  that,  when 
at  last — ^and  may  they  long  be  averted — we  again  hear  of  wars 
and  rumours  of  wars,  we  may  also  feel  that  not  only  has  every 
effort  been  made  to  prevent  them  altogether,  but  also,  as  far  as 
possible,  to  confine  their  operations  and  effects,  and  to  mitigate 
their  horror  and  burdens. 

There  can  be  no  doubt  that  amongst  the  greatest  desiderata  in 
this  respect  are  the  relief  of  non-combatant  citizens  of  the 
belligerent  powers  from  burdens  and  suffering,  and  the  confine- 
ment, as  fJEur  as  possible,  of  the  operations  of  wax  to  the  regularly 
organised  military  and  naval  forces  of  the  belligerents.  Un- 
doubtedly individuals  must  suffer — ^that  is  one  of  the  evils  of  war 
that  cannot  be  averted — ^but  the  general  rules  should  be  so  framed 
that  unnecessary  suffering  and  loss  can  be  averted. 

This,  to  a  great  measure,  has  been  effected  on  land,  but  the 
laws  of  naval  warfare  are  not  as  far  advanced  by  any  means  as  are 
the  laws  and  rules  which  regulate  armies  in  the  field. 

Owners  of  private  property  on  land  undoubtedly  suffer  great 
and,  in  many  cases,  irremediable  damage — take  the  result^  for 
instance,  of  a  bombardment  That  is  a  misfortune  that  caimot 
be  helped,  and  no  matter  what  rules  in  regard  to  capture  might 
be  adopted,  in  the  case  of  the  bombardment  of  a  seaport,  ships 
iind  their  cargoes  would  be  equally  liable  to  destruction,  and  the 
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individual  owners  equally  liable  to  sustain  the  loss.  But  the 
great  difference  is,  that  title  to  ground  and  property  on  land  does 
not  pass  by  capture,  and  tide  to  maritime  property  does  pass,  and 
does  so  merely  on  account  of  enemy  ownership,  by  reason  of 
capture.  After  the  bombardment  above  referred  to,  and  the 
capture  of  the  town  by  the  bombarders,  owners  of  property  on 
land  are  unaffected  except  so  far  as  they  may  have  suffered 
damage,  while  all  the  vessels  in  the  harbour  together  with  their 
cargoes  become  lawfid  prize  of  war  and  the  titles  thereto  pass 
simply  on  account  of  enemy  ownership,  even  as  to  those  that  took 
no  part  whatever  in  the  defence  of  the  port 

It  is  this  great  difference  as  to  title  that  appeals  most  forcibly 
to  the  minds  of  those  who  are  trained  in  the  science  of  fine 
distinctions,  and  there  can  be  no  doubt  that  the  best  way  to 
attain  the  object  we  all  desire  is  to  eliminate  that  distinction. 
Rules  and  regulations  must  be  made  as  to  blockade,  contraband 
and  right  of  search ;  those  belligerent  rights  must  be  maintained, 
but  the  owners  of  maritime  property  should,  as  to  title  and  owner- 
ship, be  placed  upon  the  same  footing  as  the  owners  of  property 
upon  the  land 

It  is  not  the  purpose  of  this  paper  to  advance  any  arguments  in 
favour  of  the  freedom  of  private  and  unoffending  property  on  the 
sea  from  capture  during  war,  from  either  the  standpoints  of 
humanity  or  expediency.  It  will  be  assumed  at  the  outset  that 
this  honourable  Association  is  unquestionably,  as  an  organisation^ 
in  thorough  sympathy  with  the  movement,  which  has  lately  had 
such  an  impetus  given  to  it,  to  make  the  rules  of  warfare  on  the 
sea  as  favourable  for  non-combatants  as  are  the  rules  of  warfare 
on  the  land  in  that  respect 

The  object  is  to  show  that  from  its  first  inception  as  a  nation, 
the  United  States  has  always  been,  as  it  now  is,  in  favour  of  the 
abolition  of  capture  of  private  property ;  that  it  has  consistently^ 
and  without  regard  to  existing  conditions,  always  supported  the 
principle  and  has  always  been,  as  it  is  now,  ready  and  anxious  ta 
adopt  the  rule  for  itself,  and  to  have  all  other  maritime  nations 
adopt  it,  but  to  do  so  in  such  a  manner  that  it  will  not  be  a  mete 
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temporary  expedient,  or  confined  in  its  effects  to  any  particular 
war,  or  between  any  particular  nations,  by  special  proclamations, 
treaties  or  provisions,  but  as  a  general  rule  of  maritime  warfare 
between  all  nations,  for  all  time,  in  fact,  as  a  recognised  rule  of 
International  Law. 

In  the  brief  time  allotted  for  the  delivery  of  this  address,  it  will 
be  impossible  to  narrate  in  detail  the  history  of  the  American 
position  on  this  subject,  but  references  will  be  given  which  will 
enable  those  who  desire  to  further  pursue  the  investigation  to 
find  the  documents  which  are  evidence  of  the  steadfast  and 
consistent  efforts  of  the  United  States  in  this  respect,  and  which 
have  been  exerted  for  the  benefit,  not  only  of  our  own  merchant 
marine,  but  of  all  the  peaceful  commerce  of  the  world. 

Attention  is  also  called  to  a  compilation  of  data  relating  to  this 
subject,  which  was  compiled  by  the  writer  of  this  article  for  the 
Secretary  of  State  during  May  of  this  year,  and  which  was  trans- 
mitted by  him  to  the  representatives  of  the  United  States  at  The 
Hague  in  the  recent  Peace  Conference.  Copies  of  this  compilation 
have  been  deposited  in  the  library  of  this  Association. 

Delegates  are  gathered  here  firom  all  the  maritime  nations  of 
the  world.  This  is  not  an  occasion  for  the  exultation  of  the 
representatives  of  one  nation  over  those  of  another,  or  for  any 
self-laudation,  but  surely  no  one  here  will  begrudge  to  the 
United  States  the  honour  that  justly  belongs  to  it,  of  being  the  only 
nation  whose  government  for  over  a  century  has  always  main- 
tained the  same  position  in  regard  to  this  question,  and  which, 
during  that  period,  has  more  often  than  any  other  government 
endeavoured  to  obtain  the  co-operation  of  the  other  maritime 
Powers  in  adopting  it 

For  the  whole  of  that  period  there  has  been  a  conflict  in  foreign 
countries  between  commerce,  on  the  one  side,  fighting  for  im- 
munity, and  diplomacy,  on  the  other  side,  holding  on  the  status 
quoj  ever  fearing  to  yield  any  of  the  rights  of  war  lest  in 
some  way  or  other  it  might  be  detrimental  to  governmental 
interests. 

In  Great  Britain  the  owners  of  hundreds  of  thousands  of  tons 
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of  shipping,  scattered  over  the  face  of  the  globe,  valued  with  their 
cargoes  at  hundreds  of  millions  pounds  sterling,  have  constantly^ 
urged  the  adoption  by  England  of  the  rule,  but  have  failed  in 
getting  their  own  Government  to  favour  it.  France,  Russia, 
Germany,  Italy  and  other  nations  from  time  to  time  have  ap- 
parently  favoured  the  rule,  but  at  other  times  have  receded  from 
that  position.  To  the  United  States  alone  belongs  the  honour  of 
having  steadfastly  upheld  it. 

Benjamin  Franklin  was  amongst  the  first  to  enunciate  the  rule 
that  private  vessels  laden  with  private  goods  should  be  unmolested 
in  time  of  war. 

As  early  as  1783  he  expressed  himself  in  a  letter  to  Mr.  Oswald^ 
one  of  the  British  Plenipotentiaries,  who,  with  our  commissioners, 
framed  the  treaty  that  made  the  United  States  a  friendly  neighbour 
of  Great  Britain,  as  follows  : 

"  It  is  for  the  interest  of  humanity  in  general  that  the  occasions  of  war  and 
the  inducements  to  it  should  be  diminished.  If  rapine  is  abolished,  one  of  the 
encouragements  to  war  is  taken  away,  and  peace  therefore  more  likely  to 
continue  and  be  lasting.  The  practice  of  robbing  merchants  on  the  high  seas, 
a  remuant  of  the  ancient  piracy,  though  it  may  be  accidentally  beneficial  to 
particular  persons,  is  far  from  being  profitable  to  all  engaged  in  it  or  to  the 
nation  that  authorizes  it." 

He  also  suggested  the  following  article  for  the  treaty  then  imder 
discussion : 

"That  if  war  shall  arise  between  Great  Britain  and  the  United  States, 
which  God  forbid.  .  .  .  All  merchants  or  traders  with  their  unarmed  vessels 
employed  in  commerce,  exchanging  the  products  of  di£ferent  places,  and 
thereby  rendering  the  necessaries,  conveniences  and  comforts  of  life  more  easy 
to  obtain,  and  more  general,  shall  be  allowed  to  pass  freely  unmolested ;  and 
that  neither  of  the  Powers  shall  grant  or  issue  any  commission  to  any  private 
armed  vessel,  empowering  them  to  take  or  destroy  such  trading  ships  or 
interrupt  said  commerce." 

This  provision,  however,  was  not  adopted  in  the  treaty.  How 
much  better  it  would  have  been  for  Great  Britain  to  have  accepted 
this  article  was  demonstrated  less  than  thirty  years  afterwards, 
when,  during  the  war  of  181 2,  the  Power  whose  offer  to  waive 
that  belligerent  right  of  naval  warfere  had  been  refused  swept 
down  upon  British  commerce  all  over  the  world,  and  in  less  than 


Digitized  by 


Google 


(     71     ) 

thirty  months  captured  or  destroyed  more  than  twenty-five 
hundred  vessels,  which  with  their  cargoes  amounted  in  value 
to  millions  of  pounds  sterling. 

The  announcement  made  by  Franklin  in  his  letter  to  Oswald 
was  not  his  personal  opinion  only,  but  was  the  principle  which 
had  been  adopted  by  this  government  as  national  policy,  and  two 
years  later  he  again  attempted  to  procure  a  treaty  with  Great 
Britain  to  the  same  effect.  He  wrote  to  Mr.  Benjamin  Vaughan 
in  1785  as  follows: 

"It  is  high  time  for  the  sake  of  humanity  that  a  stop  were  put  to  this 
enormity.  The  United  States  of  America,  though  better  situated  than  any 
European  nation  to  make  profit  by  privateering,  are,  as  far  as  in  them  lies, 
endeavouring  to  abolish  the  practice  by  offering  in  all  their  treaties  with  other 
Powers  an  article  engaging  solemnly  that  in  case  of  future  war  no  privateering 
shall  be  commissioned  on  either  side,  and  that  unarmed  merchant  ships  on 
both  sides  shall  pursue  their  voyage  unmolested.  This  will  be  a  happy 
improvement  of  the  law  of  nations.  The  humane  and  the  just  cannot  but 
wish  general  success  to  the  proposition.'' 

In  the  same  year  he  concluded,  with  the  co-operation  of  his 
fellow-plenipotentiaries,  Thomas  Jefiferson  and  John  Adams,  a 
treaty  with  the  King  of  Prussia,  which  included  the  provision 
which  had  been  rejected  by  the  British  Commissioners. 

During  the  entire  period  of  one  hundred  and  sixteen  years  which 
had  elapsed  since  Benjamin  Franklin  first  formally  announced 
the  American  position  on  this  question,  the  policy  of  the  United 
States  has  remained  exactly  the  same  as  it  was  then,  and  is  now. 

This  Government  is  ready  to  meet  any  or  all  of  the  other 
maritime  Powers,  in  particular  or  general  treaties ;  abolishing  the 
rule  of  capture  of  private  and  unofifending  commerce. 

After  the  War  of  181 2,  the  subject  was  again  taken  up  by 
President  Monroe,  and  John  Quincy  Adams,  who  was  then 
Secretary  of  State.  In  1823  and  1824,  Mr.  Monroe  referred,  in 
his  annual  messages,  to  efforts  then  being  made  to  induce  the 
European  powers  to  mutually  adopt  the  rule.  He  regretted  that 
no  treaty  had  as  yet  been  actually  negotiated,  but  added :  ''  The 
policy  willy  it  is  presumed,  be  persevered  in,  and  in  the  hope  that 
it  will  be  successful." 
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While  Secretary  of  State,  Mr.  Adams  instructed  all  of  our 
Ministers  in  Europe  to  urge  the  abolition  of  capture  upon  the 
Governments  to  which  they  were  respectively  accredited.  In  his 
instructions  to  Mr.  Richard  Rush,  who  then  represented  us  at 
the  Court  of  St  James,  he  said  in  July,  1823 : 

**  Our  object  is  not  retrospection  of  the  past,  but  forecast  of  the  future.  .  .  . 
It  has  been  remarked  that,  by  the  usages  of  modem  war,  the  private  property 
of  an  enemy  is  protected  from  seizure  or  confiscation  as  such,  and  private  war 
itself  has  been  almost  universally  exploded  u^h  the  land.  By  an  exception, 
the  reason  of  which  it  is  not  easy  to  perceive,  the  private  property  of  an  enemy 
upon  the  sea  has  not  so  fully  received  the  benefit  of  the  same  principle.  Private 
war,  banished  by  the  tacit  and  general  consent  of  Christian  nations  from  their 
territories,  has  taken  its  last  refuge  upon  the  ocean,  and  there  continues  to 
disgrace  and  afflict  them  by  a  system  of  licensed  robbery,  bearing  all  the  most 
atrocious  characteristics  of  piracy.  .  .  .  We  have  been  encouraged  to  present 
this  plan  for  a  great  improvement  in  the  law  of  nations  and  amelioration  of 
the  condition  of  human  kind,  by  the  proposal  deliberately  made  by  the 
French  Government  to  establish  the  principle  during  the  present  war  with 
Spain.  The  result  of  the  abolition  of  private  maritime  war  would  be  the 
co-incident  abolition  of  maritime  neutrality.  By  this  the  neutral  nations 
would  be  the  principal  losers,  and  sensible  as  we  are  of  this,  we  are  still 
anxious,  from  higher  motives  than  mere  commercial  gain,  that  the  principle 
should  be  universally  adopted.  We  are  willing  that  the  world,  in  common 
with  ourselves,  should  gain  in  peace  whatever  we  may  lose  in  profit." 

At  one  time  it  seemed  as  though  President  Monroe's  hopes  of 
success  would  be  realised.  CKateaubriand,  who  was  then  at  the  head 
of  the  French  Government,  expressed  himself  as  willing  to  accede 
to  the  proposition  if  the  other  Powers  did,  and  referring  to  the 
proclamation  made  by  the  King  of  France  during  the  then  recent 
war  with  Spain,  announcing  that  only  vessels  of  war,  pirates  and 
corsairs,  would  be  pursued  and  captured,  he  said : 

' '  If  the  trial  successfully  made  by  France  can  induce  all  governments  to 
agree  on  the  general  principle  which  shall  place  wise  limits  to  maritime 
operations,  and  be  in  accordance  with  the  sentiments  of  humanity.  His 
Majesty  will  congratulate  himself  still  more  in  having  given  the  adutary 
example,  and  in  having  proved  that  without  compromising  the  success  of  war, 
its  scourge  can  be  abated." 

Count  Nesselrode,  who  then  so  ably  administered  the  foreign 
afiairs  of  Russia,  expressed  his  sympathy  with  the  plan  proposed 
and  made  his  famous  remark  which  was  referred  to  in  the  presen- 
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tation  of  the  matter  by  our  Minister,  Mr.  White,  at  the  recent 
Conference  at  The  Hague  that 

"as  soon  as  the  powers  whose  consent  is  indispensable  shall  have  shown  the 
same  disposition,  the  Emperor  will  not  be  wanting  in  authorising  his  ministers 
to  discuss  the  different  articles  of  an  act  which  will  be  a  crown  of  glory  to 
modem  diplomacy." 

The  responsibility  of  the  failure  of  the  negotiations  of  1823  and 
1824  must  fall  upon  England.  Had  the  proposition  so  forcibly 
presented  by  Secretary  Adams  and  Mr.  Rush  been  accepted,  the 
scourge  of  warfare  upon  the  sea  would  have  been  abated  three- 
quarters  of  a  century  ago.  The  refusal  then  to  entertain  the 
matter,  or  discuss  it  at  all,  has  resulted  in  the  perpetuation 
upon  the  sea  of  practices  which,  for  nearly  a  century,  have  been 
abolished  upon  land. 

In  1826,  after  Mr.  Adams  had  been  elected  to  the  Presidency, 
another  opportunity  was  offered  to  the  United  States  to  reiterate 
the  policy  which  he  had  endeavoured  to  put  into  practical 
operation  while  Secretary  of  State.  His  successor  in  that  office 
was  Henry  Clay,  who  was  thoroughly  in  sympathy  with  his  chief 
on  this  point  The  United  States  was  represented  at  the  Panama 
Congress  in  1826.  In  his  instructions  to  our  delegates  to  that 
assembly,  which  was  to  consider  many  matters  of  paramount 
importance  to  all  the  republics  of  the  Western  Hemisphere, 
Mr.  Clay  referred  at  length  to  the  principles  involved  in 
the  freedom  of  private  property  from  capture  on  the  sea.     He 


"  The  President  wishes  you  to  bring  forward  those  principles  on  an  occa- 
sion so  auspicious  as  this.  .  .  .  Scarcely  any  circumstance  would  tend  more 
to  exalt  the  character  of  America  than  that  of  uniting  its  endeavours  to  bring 
np  the  arrears  of  civilisation  as  applied  to  the  ocean,  to  the  same  forward 
point  which  it  has  obtained  on  the  land,  and  thus,  rendering  men  and  their 
property  secure  against  all  human  injustice  and  violence,  leave  them  exposed 
only  to  the  action  of  those  storms  and  disasters,  sufficiently  perilous,  which 
are  comprehended  in  the  dispensations  of  providence.  .  .  .  Private  property 
of  an  enemy  is  protected  when  on  land  from  seizure  and  confiscation.  Those 
who  do  not  bear  arms  there  are  not  disturbed  in  their  vocations.  Why  should 
not  the  same  humane  exemptions  be  extended  to  the  sea  ?  .  .  .  This  has  been 
an  object  which  the  United  States  have  had  much  in  heart  since  they  assumed 
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their  place  among  the  nations.  (Mr.  Clay  then  quotes  from  Franklin's  letters 
to  Oswald  and  Vaughan.)  What  the  sagacious  forecast  of  that  illustiious 
man  enabled  him  to  anticipate,  at  that  early  day  of  our  national  existence,  has 
been  fully  confirmed  in  our  subsequent  papers.  We  are  better  situated  than 
any  other  nation,  and  in  the  event  of  war  we  now  have  ample  means  to 
enable  us  to  make  profit  by  privateering.  But,  faithful  to  our  principles,  we 
now  offer  in  our  maturer  and  stronger  condition  the  same  stipulations  which 
were  offered  by  Franklin  and  other  American  negotiators,  but  which  might 
then  have  been  attributed  to  our  infancy  and  weakness." 

These  words  written  by  Henry  Clay  seventy-three  years  ago 
might  well  be  used  to-day  to  express  the  position  assumed  by  the 
United  States  at  the  Conference  at  The  Hague. 

The  Panama  Congress  did  not  materialise  any  great  results  in 
this  or  any  other  direction.  Let  us  hope  that  the  results 
achieved  by  the  illustrious  Congress,  in  whose  deliberations  we 
have  all  taken  so  much  interest,  will  be  more  substantial.  Surely 
we  will  not  be  disappointed. 

During  the  administration  of  President  Pierce,  while  Mr.  Wnu 
L.  Marcy  was  Secretary  of  State,  the  voice  of  the  United  States 
was  again  heard  on  several  occasions  urging  the  adoption  of  what 
this  time  came  to  be  known  as  the  American  principle. 

The  War  of  the  Crimea  had  thrown  the  whole  commercial 
world  into  confusion.  Questions  in  regard  to  neutral  ships  laden 
with  enemies'  goods,  and  enemies'  ships  bearing  neutral  goods^ 
were  so  serious  that  commerce  gained  her  greatest  victories  of  the 
century.  Early  in  the  war  England  announced  her  intention  of 
confining  her  operations  to  the  regularly  organised  forces, 
naval  and  military,  of  the  enemy ;  the  other  Powers  followed 
her  example. 

Mr.  Marcy,  on  receiving  notice  of  this  determination,  expressed 
his  gratification,  but  declared  that  the  rule  should  be  announced 
not  as  a  limited  one,  applicable  only  to  existing  hostilities,  and 
subject  to  revocation,  but  as  a  general  rule  of  International 
Law. 

At  the  close  of  the  War,  in  1856,  the  representatives  of  the 
belligerent  Powers  met  in  Paris  and  framed  and  announced  the 
famous  Declaration  of  Paris,  which  has  freed  neutral  ships  and 
neutral  goods  from  the  danger  of  capture  so  long  as  they  preserve 
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their  neutrality,  and  which,  so  far  as  the  signatory  Powers  are 
concerned,  has  abolished  privateering. 

The  four  rules  of  that  Declaration  are  too  well  known  to  need 
repetition  to  this  audience,  and  Mr.  Marc/s  refusal  to  accede  to 
them  was  a  surprise  and  a  disappointment  to  many. 

But  his  refusal  was  consistent  with  the  announced  and  ever- 
adhered-to  policy  of  the  United  States,  as  he  offered  to  accede  to 
all  the  articles  relating  to  freedom  of  neutral  ships  and  neutral 
goods  separately,  also  to  the  article  abolishing  privateering,  pro- 
vided that  the  words  were  added,  "  and  that  the  private  property 
of  the  subjects  or  citizens  of  a  belligerent  on  the  high  seas  shall 
be  exempted  from  seizure  by  public  armed  vessels  of  the  other, 
except  it  be  contraband.** 

President  Pierce  had  already  announced  the  position  of  the 
United  States  in  this  respect  in  his  message  of  December,  1854, 
in  which  he  said : 

"  The  proposal  to  surrender  the  right  to  employ  privateers  is  professedly 
founded  upon  the  principle  that  private  property  of  unoffending  non-com- 
batants, though  enemies,  should  be  exempt  from  the  ravages  of  war ;  but  the 
proposed  surrender  goes  but  little  way  in  carrying  out  that  principle,  which 
equally  requires  that  such  private  property  should  not  be  seized  or  molested 
by  national  ships  of  war.  Should  the  leading  Powers  of  Europe  concur  in 
proposing  as  a  rule  of  international  law,  to  exempt  private  property  upon  the 
ocean  from  seizure  by  public  armed  cruisers  as  well  as  by  privateers,  the 
United  States  will  readily  meet  them  upon  that  broad  ground." 

In  replying  to  the  Count  de  Sartiges,  who  represented  the 
original  signatory  Powers,  in  obtaining  the  accession  of  other 
nations  to  the  Declaration,  Mr.  Marcy  quoted  the  above  statement 
of  President  Pierce,  and  stated  that 

"The  reasons  in  &ivour  of  the  doctrine  that  private  property  should  be 
exempted  from  seizure  in  the  operations  of  war  are  considered  in  this  en- 
lightened age  so  controlling  as  to  have  secured  its  partial  adoption  by  all 
civilised  nations ;  but  it  would  be  difficult  to  find  any  substantial  reasons  for 
the  distinction  now  recognised  in  its  application  to  such  property  on  land,  and 
to  that  which  is  found  upon  the  ocean.  If  it  be  the  object  of  the  Declaration 
adopted  at  Paris  to  abolish  this  distinction  and  to  give  the  same  security  from 
the  ravages  of  war  to  the  property  of  belligerent  subjects  on  the  ocean,  as  is 
now  accorded  to  such  property  upon  the  land,  the  Congress  at  Paris  has 
fallen  short  of  the  proposed  result,  by  not  placing  individual  effects  uf 
belligerents  beyond  the  reach  of  public  armed  ships  as  well  as  privateers." 
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The  accession  of  the  United  States  to  the  neutrality  articles 
separately  was  declined,  as  was  also  the  proposition  to  add  the 
exemption  of  private  property  to  the  privateering  article,  on  the 
ground  that  the  accession  of  Powers  could  only  be  in  solidoy  and 
to  the  Declaration  as  originally  signed.  The  Count  de  Sartiges, 
of  course,  had  no  power  to  alter  any  of  the  articles,  or  to  accept 
accessions,  except  as  provided  in  the  Declaration  itself^  A  new 
conference  would  have  been  necessary — ^it  was  never  called. 
To-day  the  United  States  is  not  a  party  to  the  Declaration,  and 
although  it  respects  the  inviolability  of  neutral  ships  and  goods, 
and  does  not  issue  letters  of  marque,  it  does  so,  not  as  other 
nations,  because  they  are  bound  by  the  Declaration,  but  in 
pursuance  of  its  long-announced  doctrine  and  policy  in  those 
respects,  or  under  special  treaty-provisions  with  individual 
nations. 

From  time  to  time  the  United  States  has  still  urged  the  modi- 
fication, or  rather  the  expansion,  of  the  first  article  of  the  Declara- 
tion as  prepared  in  1856.  At  one  time  it  seemed  as  though  it 
would  have  the  co-operation  of  England.  Immediately  after  the 
promulgation  of  the  Declamtion  Viscount  Palmerston,  then  in 
Lord  Clarendon's  Ministry,  hastened  to  Liverpool  and  addressed 
an  enthusiastic  meeting  of  merchants  and  shipowners,  congratu- 
lating them  upon  the  success  of  the  negotiations,  so  far  as  neutral 
property  was  concerned,  and  assuring  them  that  in  the  near 
future  all  private,  and  non-offending,  commerce  would  be  exempt 
from  seizure. 

The  success  of  the  movement  seemed  assured,  but  though 
pressure  of  the  strongest  kind  was  brought  to  bear  upon  Her 
Majest/s  Government,  no  results  were  obtained,  and  when  six 
years  later,  in  1862,  the  matter  was  brought  up  in  Parliament,  and 
some  of  the  strongest  men  of  the  day,  notably  Mr.  John  Bright, 
urged  the  adoption  of  the  American  proposition,  the  Government 
refused  to  entertain  it;  Lord  Palmerston,  then  again  in  power, 
receded  from  the  position  he  had  taken  before  the  Liverpool 
merchants,  and  declared  that  the  plan  of  exemption  would  be  a 
fetal  policy  for  his  Ministry  to  adopt. 
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So  bright,  however,  was  the  outlook  daring  Mr.  Buchanan's 
administration  that,  in  1858,  the  treaty  concluded  with  Bolivia 
contained  a  provision  which  contemplated  a  later  agreement  to 
relinquish  the  right  of  capturing  private,  property  upon  the  high  se^. 

During  the  civil  war  of  the  United  States,  the  right  to  capture 
private  property  was  exercised  with  terribly  disastrous  results  to 
both  the  United  States  and  Great  Britain.  This  might  have  been 
averted  had  Great  Britain  accepted  the  renewed  offer  made  by 
Mr.  Seward  to  accede  to  the  Declaration  of  Paris  on  the  terms 
proposed  by  Mr.  Marcy. 

Confederate  cruisers  fitted  out  in  British  ports,  or  receiving 
supplies  therein,  captured  and  destroyed  hundreds  of  vessels  and 
millions  of  dollars  worth  of  cargo.  Eventually,  England  was,  by 
the  award  of  the  Geneva  Tribunal,  obliged  to  pay  fifteen  and  a 
half  million  of  dollars,  damages  sustained  by  the  owners  of  those 
vessels  and  their  cargoes  which  were  destroyed  by  certain  of  the 
cruisers. 

No  more  forcible  argument  exists  for  the  abolition  of  capture  of 
private  property  than  the  object  lessons  of  those  three  or  four 
years.  From  fifty  to  a  hundred  millions  of  dollars  worth  of 
peaceful  and  non-offending  commerce  was  utterly  destroyed.  The 
individual  owners  bore  the  loss,  except  where  reimbursed  by  a 
neutral  nation  suffering  the  penalty  of  negligence,  and  nothing 
was  gained  by  the  belligerent  causing  this  wanton  destruction  of 
property. 

In  1870,  at  the  beginning  of  the  Franco-Prussian  war,  Baron 
Gerolt,  who  then  represented  North  Grermany  in  Washington, 
communicated  the  following  telegram  to  Secretary  of  State  Hamil- 
ton Fish  :  "  For  your  guidance,  private  property  on  high  seas  will 
be  exempted  from  seizure  by  His  Majest/s  ships  without  regard 
to  reciprocity — Bismarck."  In  acknowledging  its  receipt,  Mr. 
Fish  recapitulated  the  efforts  made  by  the  United  States  to 
procure  the  immunity  of  private  property  and  expressed  the  hope 

"that  the  Government  and  the  people  of  the  United  States  may  soon  be 
gxatiBed  by  seeing  it  miiveisally  recognised  as  another  restraining  and  har- 
monising influence  imposed  by  modem  civilisation  upon  the  art  of  war." 
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Mr.  Fish  did  not  live  to  see  any  general  rule  adopted  by  all 
nations,  but  he,  himself,  concluded,  in  187 1,  a  treaty  with  Italy, 
Article  XII.  whereof  provides  that  in  event  of  war 

''the  private  property  of  their  respective  dtizens  and  subjects,  with  the 
exception  of  contraband  of  war,  shall  be  exempt  from  capture  or  seizure,  on 
the  high  seas  or  elsewhere,  by  the  armed  vessels  or  by  the  military  forces  of 
either  party;  it  being  understood  that  this  exemption  shall  not  extend  to 
vessels  and  their  cargoes  which  may  attempt  to  enter  a  port  blockaded  by  the 
naval  forces  of  either  party." 

This  provision  is  in  accord  with  the  laws  of  Italy  which  pro- 
hibit the  capture  of  the  merchant  vessels  (non-offending)  of  any 
nation,  which  reciprocates  by  adopting  the  same  rule,  abolishing 
capture  of  private  property.  With  this  provision  in  its  code,  it 
is  strange  that  the  voice  of  Italy  was  not  heard  in  support  of  the 
rule  at  The  Hague. 

This  brings  us  to  the  present  time. 

In  his  message  of  December,  1898,  President  McKinley  again 
asserted  the  American  doctrine  on  this  subject  in  the  following 
words : 

<*  The  experiences  of  the  last  year  bring  forcibly  home  to  us  a  sense  of  the 
burdens  and  the  waste  of  war.  We  desire,  in  common  with  most  dvilised 
nations,  to  reduce  to  the  lowest  possible  point  the  damage  sustained  in  time 
of  war  by  peaceful  trade  and  commerce.  It  is  true,  we  may  suffer  in  such 
cases  less  than  other  communities,  but  all  nations  are  damaged  more  or  less  by 
the  state  of  uneasiness  and  apprehension  into  which  an  outbreak  of  hostilities 
throws  the  entire  commercial  world. 

"It  should  be  our  object,  therefore,  to  minimise,  so  far  as  practicable,  this 
inevitable  loss  and  disturbance.  This  purpose  can  probably  best  be  accom- 
plished by  an  international  agreement  to  regard  all  private  property  at  sea  as 
exempt  from  capture  or  destruction  by  the  forces  of  belligerent  Powers.  The 
United  States  Government  has  for  many  years  advocated  this  humane  and 
beneficent  principle,  and  is  now  in  a  position  to  recommend  it  to  other 
Powers  without  the  imputation  of  selfidi  motives.  I  therefore  surest  for 
your  consideration  that  the  executive  be  authorised  to  correspond  with  the 
governments  of  the  principal  maritime  powers  with  a  view  of  incorporating 
into  the  permanent  law  of  civilised  nations  the  principle  of  the  exemption  of 
all  private  property  at  sea,  not  contraband  of  war,  from  capture  or  destruction 
by  belligerent  Powers.'* 

Resolutions  were  introduced  in  both  houses  of  Congress  en- 
dorsing the  President's  recommendation  and  authorising  him  and 
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the  Secretary  of  State  to  carry  them  out  Senator  Piatt  of  Con- 
necticut offered  them  in  the  Senate,  and  it  was  the  last  official  act 
of  the  late  Nelson  Dingley,  Jr.,  of  Maine,  to  offer  them  in  the 
House  of  Representatives. 

The  Committee  of  Foreign  Affairs  of  the  House  submitted  a 
favorable  report  prepared  by  Mr.  Gillette  of  Massachusetts,  who 
has  for  a  long  time  heartily  interested  himself  in  this  matter. 
The  short  session  of  Congress,  however,  prevented  final  action  on 
the  resolutions,  but  the  sentiment  which  was  developed  was  over- 
whelmingly in  favour  of  adopting  the  rul6  of  exemption  under 
proper  restrictions  as  to  contraband  and  blockade. 

Congress  at  the  same  session  passed  the  Naval  Personnel  Bill, 
which  abolished  prize  money,  thus  removing  one  of  the  strongest 
incentives  for  capture  of  private  property  and  elimmating  aU 
questions  as  to  the  rights  of  seamen  and  officers.  This  was  a 
great  step  in  the  right  direction. 

The  Conference  at  The  Hague  gave  President  McKinley  and 
Secretary  Hay  an  opportunity  of  placing  the  United  States  once 
more  on  record  before  the  world  in  this  matter,  and  they  promptly 
and  effectively  availed  of  it. 

Lately  emerging  from  a  successfiil  war  in  which  the  right  of 
capture  had  been  exercised  with  advantage  by  this  Government, 
as  against  its  enemy,  and  in  which  not  an  American  vessel  had 
been  captured,  it  was  able  to  take  the  stand  it  did,  without  any 
imputation  of  selfishness  or  fear. 

Accordingly,  in  the  instructions  to  those  eminent  men  who  so 
brilliantly  represented  us  at  that  august  assembly,  they  were 
directed  to  announce  the  position  of  this  Government  in  regard 
to  capture  of  private  property,  and  to  urge  the  adoption  of  the 
rule  of  immunity. 

On  June  20th,  1899,  an  elaborate  statement  to  this  effect 
containing  a  brief  resum^  of  the  efforts  of  the  United  States, 
which  have  been  referred  to,  was  presented  to  the  Honourable 
President  of  the  Peace  Conference,  in  which,  after  rehearsing  the 
facts,  occurs  the  following  concise  statement  of  our  attitude  on 
this  subject : 
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**  The  instructions  under  which  we  now  act  do  not  result  from  the  adoption 
of  any  new  policy  by  our  Government,  or  from  any  sudden  impulse  of  our 
people,  but  are  in  continuance  of  a  policy  adopted  by  the  United  States  in  the 
first  days  of  its  existence,  and  earnestly  urged  ever  since.  .  .  . 

*'  The  proposition  which  we  are  instructed  to  present  may  be  formulated  as 
follows :  '  The  private  property  of  all  citizens  or  subjects  of  the  signatory 
Powers,  with  the  exception  of  contraband  of  war,  shall  be  exempt  from 
capture  or  seizure  on  the  high  seas  or  elsewhere  by  the  armed  vessels  or  the 
military  forces  of  any  of  the  said  signatory  Powers.  But  nothing  herein 
contained  shall  extend  exemption  from  seizure  to  vessels  and  their  cargoes 
which  may  attempt  to  enter  a  port  blockaded  by  the  naval  forces  of  any  of 
the  said  Powers.'" 

The  distinguished  representative  of  the  United  States  to  the 
Court  of  the  German  Emperor,  and  who  headed  our  delegation 
to  The  Hague,  fought  hard  and  well,  assisted  by  his  distinguished 
colleagues,  to  obtain  the  consideration  and  adoption  of  this 
proposition  by  the  Conference ;  he  was  unsuccessful,  as  a  majority 
of  the  delegates  of  the  Powers  represented  maintained  that  it  was 
not  within  the  scope  of  the  Conference  or  of  their  own  instruc- 
tions. 

The  proposition,  however,  of  holding  a  separate  Congress  to 
specially  consider  this  subject  met  with  a  more  favourable  reception. 
It  is  to  be  hoped  that,  as  the  United  States  has  taken  the  initiative 
in  this  matter,  the  President  will  call  such  a  conference  at  an 
early  day,  and  that  the  result  of  its  deliberations  will  be  to  put 
the  finishing  touches  upon  that  crown  of  diplomacy,  to  which 
Count  Nesselrode  referred  three-quarters  of  a  century  ago. 

This  much  is  certain :  President  McKinley  is  heart  and  soul 
in  favour  of  the  adoption  of  the  principles  he  has  so  ably  announced 
in  his  message  and  so  consistently  advocated,  on  every  oppor- 
tunity, and  his  entire  administration,  headed  by  the  Secretary  of 
State,  is  heartily  in  sympathy  with  him.  If  the  desired  result  is 
not  achieved  in  his  first  term,  it  will  be  in  his  second  unless — as 
is  earnestly  hoped  will  not  be  the  case — the  other  great  Powers  of 
the  world  continue  to  combat  it  so  strenuously  that  the  final 
consummation  must  be  again  postponed  for  another  quarter,  or 
half,  of  a  century. 

But  sooner  or  later,  with  liberal  governments  in  power,  with 
organisations  such  as  this,   with  the  efforts  of  the  individual 
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members  all  combining,  together  with  commerce  and  her  varied 
interests,  reaching  all  the  world  around,  binding  nations  together 
with  the  strongest  ties,  the  result  must  be  achieved — commerce 
is  too  strong,  too  powerful,  for  any  single  nation,  or  even  any 
combination  of  nations,  to  hold  out  much  longer  against  a  reform 
which  is  so  manifestly  just. 

War  for  conquest  of  territory  is  a  thing  of  the  past  Commerce 
is  now  the  great  conqueror  of  all,  and  her  greatest  conquest  will 
be  when  she  shall  have  conquered  war  itself. 

The  President:  Gentlemen, — I  should  like  to  take  your 
opinion.  This  is  an  important  subject,  one  which  arouses 
evidently  considerable  interest,  and  we  shall  not  be  able,  I  think, 
to  finish  the  discussion  to-day  so  as  to  fit  in  with  the  plans  that 
have  been  made  for  our  entertainment  this  afternoon ;  and  what  I 
should  propose,  with  your  assent,  is,  that  after  the  reading  of  the 
paper  which  has  been  prepared  by  Mr.  Thomas  Barclay,  of  Paris, 
the  further  discussion  of  this  subject  be  adjourned  until  to^norrow 
afternoon  after  we  have  done  that  which  has  been  fixed  for  to- 
morrow morning's  work.  Also,  I  have  had  notice  of  a  resolution 
which  will  be  moved  after  hearing  the  paper,  that  a  special 
committee  be  appointed  to  consider  and  report  to  the  next 
Conference  on  the  exemption  of  private  property  fix)m  capture 
at  sea,  and  that  the  papers  prepared  by  Mr.  Butler  and  by 
Mr.  Barclay  be  referred  to  that  committee. 

Mr.  J.  Parker  Kirlin  (New  York)  :  Mr,  President,  I  move 
that  the  course  suggested  by  the  Chair  be  pursued. 

The  motion  was  seconded  and  carried. 

Mr.  J,  W.  Fearnsides  (London)  read  the  following  paper  by 
Mr.  Thomas  Barclay  (Paris). 

Proposed  Immunity  of  Private  Property  at  Sea  from 
Capture  by  Enemy. 

The  proposal  that  nations  should  recognise  the  immunity  of 
private  property  at  sea  has  been  discussed  by  many  writers 
in   England,   the    United    States    and    France.      It  was    also 
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warmly  advocated  by  the  United  States  at  the  Congress  of  Paris 
in  1856,  when  she  declined  to  sign  the  Declaration  on  Maritime 
Law  unless  a  provision  on  this  subject  were  added,  and  it  was 
recently  brought  forward  at  The  Hague.  Conference,  though  ruled 
beyond  the  scope  of  its  deliberations.  It  has  been  introduced 
into  several  treaties.^  Still  profound  disagreement  prevails  among 
writers  and  statesmen  as  to  the  form  progress  in  this  branch  of 
International  Law  can  take. 

The  Institute  of  International  Law  at  its  meeting  in  1877  at 
Zurich  declared : — **  Private  property,  whether  neutral  or  enemy, 
sailing  under  enemy  flag  or  neutral  flag,  is  inviolable.'' 

Professor  Lorimer  has  gone  the  length  of  holding  this  to 
be  the  rule  of  law  of  Europe  and  its  non-recognition  as  the 
exception." 

We  frequently  read  in  humanitarian  writings  on  the  rights  of 
belligerents  at  sea,  that  the  object  of  reform  should  be  to  assimi- 
late property  at  sea  to  property  on  land,  on  the  assumption  that 
the  natures  of  war  at  sea  and  war  on  land  are  identical,  and  that 
immunity  of  private  property  on  land  is  already  admitted  as  a 
principle  of  International  Law. 

I  shall  in  this  paper  endeavour  to  dear  away  some  of  the 
obscurity  which  has  resulted  from  a  too  desultory  treatment  of 
the  subject,  to  examme  it  in  its  connection  with  the  recognised 
laws  of  war  generally,  to  discuss  whether  indeed,  in  itself,  immu- 
nity is  desirable  and  whether  there  is  any  likelihood  of  a  great 
maritime  country  like  England  agreeing  to  the  alienation  of 
a  right  of  capture,  necessarily  of  greater  importance  to  it  than  to 
a  country  whose  power  and  interests  are  territorial. 

Of  War  Generally. 

The  object  of  war  is  to  force  the  antagonist  to  sue  for  peace. 
War  is  the  ultima  ratio  in  all  international  diflerences.     It  is 

>  U.S.  and  Italy— Treaty  of  26th  February,  1871.  In  the  Aastio-Prussiaji 
War  of  1S66  the  principle  of  inviolability  was  adhered  to  by  both  parties. 
Germany  proclaimed  the  same  principle  in  1870  but  afterwards  abandoned  it. 

'  Lorimer's  'Institutes  of  the  Laws  of  Nations,'  Vol.  II.,  p.  94. 
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a  temporary  suspension  of  the  usages  of  peace  and  it  brings  into 
play  another  set  of  usages,  called  the  laws  of  war.  Originally  the 
belligerent  exercised  the  right  of  life  and  death  over  the  whole 
aimed  and  unarmed  population  against  which  he  was  warring,  and 
he  claimed  the  same  absolute  power  of  disposition  over  all  their 
property. 

War  is  an  armed  conflict  between  communities  or  nations. 
We  must  never  lose  sight  of  this.  These  communities  or  nations 
may  be  represented  by  constituted  authorities  and  armies — but 
war  is  not  a  duel  confined  to  these  authorities  and  armies. 
Armies  are  recruited  from  the  communities  and  nations 
behind  them,  and  it  is  on  the  vitality  and  material  resources 
of  these  communities  or  nations  that  the  continuance  of  the  war 
depends. 

An  invading  army,  before  the  practice  of  war  became  more 
refined,  lived  by  foraging  and  pillage  in  the  invaded  country. 
Pillage,  in  fact,  was  one  of  the  inducements  held  out  to  the 
adventurers  who  formed  part  of  the  fighting  forces  either  as 
officers  or  as  common  soldiers  down  to  comparatively  recent 
times. 

Attenuations  naturally  followed  firom  the  rise  of  standing  and 
regular  armies  and  the  consequent  more  marked  distinction  be- 
tween soldier  and  civilian.  They  have  taken  the  form  of  com- 
pounding for  plunder,  S3rstematic  requisitions  and  contributions, 
the  confining  of  the  right  of  levying  these  to  generals  and  com- 
manders-in-chief, the  institution  of  quittances  or  bills  drawn  by 
the  belligerent  invader  on  the  invaded  power  and  handed  in 
payment  to  the  private  persons  whose  movable  belongings  have 
been  appropriated  or  used,  and  of  war  indemnities.  All  these 
are  methods  of  lessening  the  hardships  of  war  as  regards  the 
private  property  on  land  of  the  subjects  of  belligerent  states. 

Now  if  we  look  into  the  tendency  of  these  attenuations  we  find 
that  it  is  not  to  arrive  at  immunity,  but  to  develop  an  organised 
system  by  which  damage  and  losses  to  individuals,  whom  the 
fortune  of  war  has  brought  into  immediate  contact  with  the  enemy, 
are  spread  over  the  whole  community.    Those,  therefore,  who  speak 

G    2 


Digitized  by 


Google 


(     84    ) 

of  the  immunity  of  private  property  in  warfere  on  land  do  not 
accurately  describe  the  existing  state  of  things.  ^ 

To  substitute  systematic  for  chaotic  seizure  and  plunder  on  land 
was  obviously  in  the  interest  both  of  invader  and  invaded,  and 
humanity  in  this  as  in  many  other  cases  has  only  been  another 
term  for  the  common  interest  of  mankind. 

Grotius  describes  war  in  his  time  as  the  letting  loose  of  "some 
fury  with  a  general  licence  for  all  manner  of  wickedness,"  and 
indeed  we  can  imagine  the  terrors  of  an  invasion  which  meant  the 
seizure  of  the  food  on  which  the  natives  of  the  invaded  country 
were  dependent  for  existence,  the  carrying  away  of  bedding,  im- 
plements and  horses,  the  slaughter  of  livestock,  the  appropriation 
of  the  stored  seed  grain.  We  know  how  long  it  took  Germany 
to  recover  from  the  devastation  of  the  Thirty  Years  War, 
and  if  we  compare  the  state  of  things  in  that  period  with  the 
revival  of  France  after  the  war  of  1870,  we  may  well  rejoice 
that  the  common  interest  of  states  has  substituted  orderly — 
"  plunder"  though  it  be — for  the  wanton  seizures  of  a  time  when 
the  common  interest  of  mankind  had  not  yet  become  a  matter 
for  consideration  among  the  motives  of  a  nation's  conduct 

Tendencies  as  Regards  Naval  Warfare. 

The  considerations  which  have  led  mankind  to  systematise  the 
practice  of  war  in  regard  to  private  property  on  land  do  not 
arise  in  the  same  form  in  connection  with  private  property  at 
sea.  Here  there  is  no  question  of  seizing  the  livestock  or  the 
bedding,  or  the  food  or  the  utensils  of  the  private  citizen. 

Here  we  have  to  deal  with  mercantile  ventures.  If  ship  and 
cargo  are  captured  it  may  be  hard  upon  the  merchant,  but  such 
captures  do  not  directly  deprive  him  of  the  necessaries  of  life. 
Yet,  as  in  the  case  of  war  on  land,  its  hardships  have  been  attenu- 
ated, and  progress  has  been  made  by  developing  a  more  systematic 

'  We  must  take  care  not  to  attach  much  importance  to  isolated  exceptions^ 
such  as  the  invasion  of  France  in  1 81 3  and  that  of  Mexico  by  the  United 
States,  which  prove  nothing. 
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procedure  of  capture  of  private  property  at  sea.  Thus  exemption 
from  capture  is  now  allowed  by  belligerents  to  enemy  merchant 
ships  which,  at  the  outbreak  of  war,  are  on  the  way  to  one  of 
their  ports,  and  they  also  allow  enemy  merchantmen  in  their 
ports  at  its  outbreak  a  certain  time  to  leave  them.*  A  somewhat 
similar  practice  exists  as  regards  pursuit  of  merchant  ships 
which  happen  to  be  in  a  neutral  port  at  the  same  time 
with  an  enemy  cruiser.*  Privateering  has  been  abandoned  by 
the  Powers  which  signed  the  Declaration  of  Paris  of  1856,  and 
so  strong  is  public  opinion  against  it  that  the  United  States  and 
Spain  in  their  late  war,  though  not  signatories  of  the  Declaration, 
both  spontaneously  waived  the  right  to  resort  to  it  Yet  the  only 
difference  the  abolition  of  privateering  makes  is  the  substitution 
for  amateur  or  irregular  warships  of  vessels  officered  and  enrolled 
as  a  part  of  the  official  navy.* 

'  In  the  Franco^German  War  of  1870,  the  commanding  officers  of  the 
French  fleet  were  ordered  to  grant  thirty  days*  respite  to  enemy's  trading  vessels 
to  leave  French  ports  in  case  they  should  be  there,  or  enter  in  ignorance  after 
outbreak  of  war.  The  Germans  allowed  a  respite  of  six  weeks  for  the  same 
purpose. 

*  It  is  a  general  rule  that  when  two  vessels  of  hostile  nations  meet  in  a 
neutral  port  the  local  authorities  are  to  detain  one  till  twenty-four  hours  after 
the  departure  of  the  other. 

'  The  Declaration  of  Paris  contains  another  historical  acknowledgment  of 
the  common  interest,  not  this  time  of  belligerents,  but  of  mankind  generally  in 
exempting  from  capture  the  property  of  the  neutral  in  enemy  vessels.  It 
also  exempted  from  capture  the  property  of  the  enemy  in  neutral  ships. 
These  were  victories  of  the  neutral  interest  over  that  of  belligerents.  The 
latter  exemption  assumes  that,  just  as  the  private  property  of  the  citizens  of  a 
belligerent  state  is  protected  from  capture  on  neutral  land,  it  should  also  be 
protected  from  capture  on  the  neutral  ship  which  is  held  to  be  under  the 
territorial  sovereignty  of  the  state  whose  flag  it  carries.  It  is  significant  that, 
in  spite  of  the  Declaration  of  Paris,  necessity  of  war  has  been  held  to  justify 
the  destruction  of  neutral  property  on  an  enemy's  merchant  vessel  without 
oompensation.  Thus,  in  1870,  the  French  cruiser  Desaix  captured  the  German 
vessels  TheLudwigund  The  Vorwaeris  and  burned  them  on  the  day  of  capture. 
Part  of  the  cargo  of  these  vessels  belonged  to  British  subjects  (neutrals).  The 
owners  claimed  compensation,  but  the  Conseil  tP^tat  held  that,  though  the 
Declaration  of  Paris  exempts  the  goods  of  a  neutral  on  board  an  enemy's  ship 
from  confiscation,  and  entitles  the  owner  to  the  proceeds  in  case  of  a  sale,  yet 
it  gives  him  no  claim  to  compensation  for  any  damage  resulting  from  the  lawful 
captpre  of  the  ship,  or  from  any  subsequent  and  justifiable  proceedings  of  the 
captors  ( Wheaton,  p.  493— Dalloz,  Jurisprudence  GiniraU,  1872,  Pt.  III.,  p.  94). 
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Lststly  has  grown  up,  on  grounds  similar  to  those  which  have 
led  to  the  indulgence  shown  to  private  property  on  land,  a  now 
generally  recognised  immunity  from  capture  of  small  vessels 
engaged  in  the  coast  fisheries,  provided  they  are  in  no  wise  made 
to  serve  the  purposes  of  war. 

This  has  all  been  done  with  the  object  of  making  the  operations 
of  war  systematic,  and  enabling  the  private  citizen  to  estimate 
his  risks  and  take  the  necessary  precautions  to  avoid  capture, 
and  of  restricting  the  acts  of  war  to  the  purpose  of  bringmg  it  to 
a  speedy  conclusion. 

Is  Immunity  of  Private  Property  at  Sea  in  itself  Desirable  f 

We  have  seen  that  there  is  no  immunity  for  private  propeny 
yet  known  to  the  laws  of  war.  War,  by  its  very  nature,  prevents 
the  growth  of  any  such  immunity.  The  tendency  in  war  on 
land  has  been  to  spread  its  effects  over  the  whole  community, 
to  keep  a  faithful  record  on  both  sides  of  all  confiscations,  ap- 
propriations  and  services  enforced  against  private  citizens,  buc 
beyond  this  no  protection  has  thus  far  been  given  to  private 
property  on  land. 

War,  we  have  said,  is  an  armed  conflict  between  communities 
or  states.    The  object  of  each  belligerent  is  to  break  the  enemy's 


Hall  ('  International  Law,'  p.  722),  commenting  on  the  above  case,  says : 
'*  It  is  to  be  regretted  that  no  limits  were  set  in  this  decision  to  the  right  of 
destroying  neatral  property  embarked  in  an  enemy's  ship.  That  such  property 
should  be  exposed  to  the  consequences  of  necessary  acts  of  war  is  only  in 
accordance  with  principle,  but  to  push  the  rights  of  a  belligerent  further  is  not 
easily  justifiable,  and  might  under  some  circumstances  amount  to  an  indirect 
repudiation  of  the  Declaration  of  Paris.  In  the  case  for  example  of  a  state 
the  ships  of  which  were  largely  engaged  in  carrying  trade,  a  general  order 
given  by  its  enemy  to  destroy  instead  of  bringing  in  for  condemnation  would 
amount  to  a  prohibition  addressed  to  neutrals  to  employ  as  carriers  vessels  the 
right  to  use  which  was  expressly  conceded  to  them  by  the  Declaration  it 
question.  It  was  undoubtedly  intended  by  that  Declaration  that  neutrals 
should  be  able  to  place  their  goods  on  board  belligerent  vessels  without  as  a 
rule  incurring  further  risk  than  that  of  loss  of  market  and  time,  and  it  ought 
to  be  incumbent  upon  a  captor  who  destroys  such  goods  together  with  his 
enemy's  vessel  to  prove  to  the  satis£Bu:tion  of  the  prise  court,  and  not  merely  to 
allege,  thai  he  has  acted  under  the  pressure  of  a  real  military  necessity." 
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power  and  force  him  to  sue  for  peace.  To  break  his  power  it 
is  not  enough  to  defeat  him  in  the  open  field ;  he  must  be  pre- 
vented from  repairing  his  loss  both  in  men  and  in  the  munitions 
of  war.  To  bring  the  war  to  an  end  may  imply  crippling  his 
material  resources,  his  trade^  and  his  manufactures. 

To  capture  at  sea  raw  materials  used  in  the  manufacturing 
industry  of  a  belligerent  state,  or  products  on  the  sale  of  which 
its  prosperity,  and  therefore  its  taxable  sources,  depend,  is  neces- 
sarily one  of  the  objects,  and  one  of  the  least  cruel,  which  the 
belligerents  pursue. 

To  capture  the  merchant  vessels  which  carry  these  goods,  and 
even  to  keep  the  seamen  navigating  them  prisoners,  is  to  prevent 
the  emplo3rment  of  the  ships  by  the  enemy  as  transports  or  cruisers 
and  the  repairing  from  among  the  seamen  of  the  mercantile 
marine  of  losses  of  men  in  the  official  navy. 

Is  it  then  desirable  that  war  should  be  made  less  a  calamity 
than  it  thus  is — that  is,  beyond  the  elementary  principle  that 
individuals  should  be  made  as  little  as  possible  to  suffer  for  the 
acts  of  the  community  ? 

Until  war  is  brought  home  to  the  civilian  it  has  few  terrors.  If 
its  abolition  is  an  object  to  be  striven  for — ^and  we  must  assume 
that  it  is  till  the  arguments  to  the  contrary  are  supported  by 
more  irrefutable  evidence  than  we  yet  possess — ^we  can  see  from 
the  evidence  around  us  of  the  armed  nations  of  Europe  that 
conscript  armies,  in  which  every  civilian  is  also  a  regular  soldier, 
tend  to  the  preservation  of  peace,  and  in  this  respect  they  are  not 
an  unmitigated  evil. 

On  a  recent  occasion  it  was  instructive  to  contrast  the  readiness 
of  English  politicians  to  plunge  England  into  war  with  the  quies- 
cence of  the  French,  who  have  come  to  look  upon  war  only  as  the 
terrible  last  resource  for  the  most  vital  of  national  questions,  to 
whom  war  means  that  the  men  who  declare  it  must  be  prepared 
to  sacrifice  themselves,  their  sons  and  kindred  to  it  It  does  not 
make  for  peace  to  confine  the  hardships  of  war  to  the  fighting  of 
a  professional  soldiery  on  land  or  to  the  fighting  of  professional 
warships  at  sea. 
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Can  Domestic  Law  give  Relief  f 

The  assimilation  of  private  property  at  sea,  we  have  seen, 
would  mean  that  the  state  to  which  the  captured  vessels  belonged 
should  indemnify  the  ship  and  cargo  owners  for  their  loss. 

Thus  the  humanising  of  war  as  regards  private  property  is  not 
only  a  matter  of  international  law ;  it  is  also,  and  indeed  mainly, 
a  question  of  domestic  regulation.  Such  indemnification  has 
become  a  principle  in  war  upon  land,  and  it  may  become  a 
question  of  the  future  how,  by  domestic  regulation,  to  deal  with 
captures  by  the  enemy  of  property  at  sea.  In  the  case  of  naval 
war,  however,  the  circumstances  are  not  exactly  the  same.  After 
the  outbreak  of  war,  every  shipowner  and  shipper  belonging  to  a 
belligerent  state  knows  the  risk  they  incur  in  sending  ships  or 
goods  across  sea.  They  have,  moreover,  the  option  of  keeping 
their  ship  or  cargo  in  port,  or  of  paying  war  rates  of  insurance, 
or  again,  the  shipper  has  the  option  of  sending  his  goods  under 
the  proteci^ion  of  a  neutral  flag.  If  they  expose  their  ship  or 
cargo  to  the  risks  of  capture,  it  is  that  they  have  calculated  the 
chances  of  escape,  and  have  chosen  to  run  the  risks.  To  in- 
demnify them  for  losses  incurred  might  be  to  relieve  the  ship- 
owner and  shipper  from  the  consequences  of  their  want  of 
foresight  and  caution. 

Still,  if  their  property  is  captured  and  confiscated,  a  proper 
record  of  the  confiscation  is  kept,  the  ship  and  cargo  are  valued 
or  sold,  and  the  State  whose  flag  the  ship  carried  can  indemnify 
the  owner,  and  thus  here  again  spread  over  the  community  a  loss 
suffered  by  the  individual  citizen. 

It  is  conceivable  that  means  may  some  day  be  devised  of 
indemnifying  for  capture  at  sea  on  a  reduced  valuation,  com- 
bined with  a  licence  to  put  to  sea,  but  on  these  matters  no 
experiments  seem  yet  to  have  been  made  by  which  we  can 
judge. 

Jmmuniiy  from  Motives  of  Expediency. 

States,  from  motives  of  expediency,  may  agree  not  to  capture 
the  property  of  private  citizens  during  a  particular  war  with  each 


Digitized  by 


Google 


{    89    ) 

Other,  as  in  the  case  of  Italy  and  Austria  in  1866,  or  they  may 
by  treaty  provide  for  a  similar  immunity  of  their  respective 
private  citizens  in  the  event  of  a  future  war  between  them.  The 
United  States  have  made  it  an  article  of  their  policy  to  insist 
upon  the  adoption  of  immunity  of  private  property  from  capture 
as  a  primary  principle  in  the  reform  of  the  law  of  maritime 
warfare.  England  has  as  resolutely  upheld  the  contrary  prin- 
ciple. Both  have  been  actuated  by  their  own  interest 
Napoleon  Bonaparte  considered  that  the  greatest  blow  which 
could  be  dealt  to  England  would  be  to  compel  her  to  give  up 
her  maritime  rights.^  And  Nelson  was  of  the  same  opinion, 
holding  that  nothing  could  be  more  injurious  to  the  maritime 
interests  of  this  country  than  the  adoption  of  the  principle  of 
"  free  ships,  free  goods,"  which  is  now,  nevertheless,  the  rule 
binding  upon  us  under  the  Declaration  of  Paris. 

Whether  it  is  expedient  for  England  at  the  present  day  to  agree 
to  the  immunity  of  private  property  at  sea  from  capture,  must  be 
dictated  by  the  circumstances  of  the  particular  war  in  which  she 
engages.  It  is  quite  conceivable  that  different  considerations 
would  weigh  with  her  in  a  war  with  the  United  States  from  those 
which  would  arise  in  a  war  with  France  or  Germany.  In  the  case 
of  the  United  States  it  might  be  in  the  interest  of  both  parties 
to  localise  the  operations  of  war,  and  to  interfere  as  little  as 
possible,  perhaps  for  the  joint  exclusion  of  neutral  vessels,  with 
the  traffic  across  the  Atlantic.  In  the  case  of  a  war  with  France 
or  Germany,  England  might  consider  that  the  closing  of  the  high 
sea  to  all  traffic  by  the  merchantmen  of  the  enemy  would  be 
very  much  to  her  own  interest. 

It  is  often  argued  that  England  would,  on  the  whole,  be 
benefited  by  the  immunity  of  her  commerce  from  capture,  inas- 
much as  she  is  exposed  to  a  combination  of  the  Powers  against 
her,  which  might  prevent  her  from  exercising  such  a  protection 
over  her  maritime  trade  as  would  render  its  transference  to  neutral 
bottoms  needless.  My  learned  and  eminent  friend,  Mr.  Westlake, 
has  pointed  out  that  transfers  of  ships  to  neutral  flags  which  were 
»  HaUeck,  Vol.  II.,  p.  17. 
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not  bona  fide  would  not  be  valid  against  a  belligerent,  and  that 
it  would  soon  be  discovered  that  for  cargoes,  carried  by  vessels 
specially  registered  in  connection  with  the  war,  the  rates  of 
insurance  would  be  almost  as  heavy  under  the  neutral  as  under 
the  belligerent  flag.^  Certainly  belligerent  cargoes,  having  the 
alternative  of  using  a  ship  liable  to  capture  or  one  not  so  liable, 
would  choose  the  latter,  but  this  could  not  afifect  the  great  mass 
of  traffic  of  a  canying  country  like  England,  which  alone 
possesses  the  means  of  doing  its  own  trade,  and  in  all  probability 
fast  saihng  vessels  would  run  the  risks  of  capture. 

In  conclusion,  apart  from  expediency,  necessity  of  war,  that  is 
the  necessity  in  which,  by  the  nature  of  things,  a  commander  is 
placed  of  preserving  his  own  forces  against  destruction,  and  of 
defeating  the  forces  of  the  enemy,  must  always  stand  in  the  way 
of  any  abandonment  of  the  belligerent  right  to  seize  all  the 
enemy's  property,  whether  private  or  public,  which  can  serve  him 
in  the  accomplishment  of  either  object;  any  attenuations  as 
regards  private  property  have  never  extended  beyond  the  preven- 
tion of  wanton  destruction  and  plunder,  and  the  equalisation  of 
the  burden  of  the  losses. 

The  President  :  Gentlemen,  as  it  is  nearly  one  o'clock  now,  and 
as  we  have  had  the  papers  read,  and  those  who  care  to  enlighten 
us  on  this  subject  will  have  a  better  opportunity  after  they  have 
considered  the  papers,  of  which  I  think  copies  can  be  obtained  at 
the  door,  we  will  postpone  the  discussion  until  to-morrow,  when  it 
will  be  taken  up  together  with  the  resolution  already  notified. 

The  Conference  then  adjourned  to  Friday,  September  ist,  1899, 
at  10  A.M. 

'  *  International  Law'  (1894),  p.  350. 
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FRIDAY,  1ST  SEPTEMBER. 

The  Conference  having  reassembled  at  lo  a.m.,  at  the  invitation 
of  the  President,  the  Hon.  Judge  Baldwin,  Vice-President  for  the 
United  States  of  America,  took  the  chair. 

The  minutes  of  the  previous  day's  meeting  were  read  by 
Mr.  Alexander,  and  approved. 

Maritime  Law. 

The  following  report  of  the  Committee  on  Maritime  Law  was 
read  by  His  Hon.  Judge  Raikes,  Q.C,  Yorkshire,  England. 

Report  of  the  Maritime  Law  Committee. 

Last  year  the  Comit^  Maritime  International  requested  this 
Association  to  obtain  an  expression  of  English  opinion  upon  a 
series  of  questions  relating  to  the  devolution  of  liability  in  cases 
of  collision  at  sea,  to  be  submitted  to  the  Conference  which  the 
Comit^  intended  to  hold  at  Antwerp.  In  accordance  with  this 
request  the  Executive  Council  appointed  to  consider  and  answer 
the  questions  a  committee  which,  when  completed,  consisted  of 
the  following  gentlemen : — 

Sir  Richard  Webster,  Attor-  Mr.  W.  Arnold. 

ney-General,  Chairman.  Dr.  Barclay. 

Mr.  Justice  Phillimore,  Vice-  Mr.  S.  Cross. 

Chairman'.  Mr.  F.  C.  Danson. 

Mr.     Charles     McArthur,  Mr.  K.  W.  Elmslie. 

M.P.  Mr.  Gray  Hilu 

Sir  Francis  Evans,  M.P.  Mr.  G.  J.  H.  Hogg. 

His  Honour  Judge  Raikes,  Mr.  T.  R.  Miller. 

Q.C.  Mr.  Douglas  Owen. 

Mr.  Carver,  Q.C.  Mr.  W.  D.  Stephens. 

Colonel  Hozier.  Dr.  Stubbs,  Hon.  Sec, 

The  Report  presented  by  this  committee,  the  ''Maritime 
Law  Committee,"  which  will  be  found  printed  in  full  in  the 
appendix    to    last   yeaf^    Report    of   this    Association   (pages 
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12-14),  may  be  summarised  as  follows: — The  committee  was 
unanimous  in  considering  (i)  in  cases  of  inevitable  accident 
or  (2)  where  the  fault  is  not  established  against  either  party, 
each  should  bear  his  own  loss;  (3)  where  the  collision  is 
caused  by  the  fault  of  one  vessel,  the  whole  damage  should  be 
supported  by  the  owner  of  that  ship,  subject  to  his  limitation  of 
liability;  (5)  that  the  ship  towed  should  be  responsible  for  the 
damage  resulting  from  a  collision  which  is  occasioned  by  the  fiiult 
of  the  tug  towing  her  under  a  contract  of  towage,  but  not  when 
towing  as  a  salvor;  (7)  that  the  damages  in  cases  of  collision 
should  constitute  a  complete  reparation  for  the  damage  suffered ; 

(8)  that  actions  for  damage  by  collision  should  not  be  subject  to 
the  necessity  of  a  protest  or  any  other  preliminary  formality; 

(9)  that  the  time  should  not  be  limited  within  which  actions  of 
collision  may  be  brought,  provided  due  diligence  is  used,  which 
should  be  a  matter  for  the  appreciation  of  the  tribunal;  (10)  that 
the  English  form  of  procedure  by  way  of  arrest  of  the  ship  and 
taking  of  bail  offers  the  best  form  of  security,  and  (11)  that  the 
liability  of  the  shipowner  should  be  personal  and  limited,  and  the 
best  form  of  limitation  is  a  fixed  value  per  ton  of  his  ship.  The 
majority  of  the  committee  were  also  of  opinion  (4)  that  the  present 
protection  afforded  by  British  law  in  the  cases  of  the  employment 
of  a  pilot  compulsorily  should  be  abolished,  and  (6)  that  the  total 
damage  to  the  ships  where  both  ships  are  to  blame  should  be 
apportioned  by  the  Court  having  regard  to  the  degree  of  fault ; 
that  the  liability  of  the  carrying  ship  to  her  cargo  depends  upon 
her  contract ;  that  the  liability  of  the  other  ship  to  that  cargo 
should  be  in  the  same  proportion  as  her  liability  to  the  ship  in  the 
case  of  damage  to  ship,  and  that  those  in  fault  ought  not  to  be 
held  joindy  and  severally  liable.  (The  figures  denote  the  numbers 
of  the  answers  as  given  in  the  Report) 

This  Report  was  duly  submitted  to  the  Conference  at  Antwerp, 
and  the  following  resolutions  were  passed  at  that  Conference  : — 

I.  Intvitable  cucident — In  the  case  of  inevitable  accident,  each 
ship  should  bear  its  own  loss.  The  case  where  one  «hip  is 
at  anchor  should  not  be  made  an  exception. 
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2.  Inscrutable  a^ddenf.-^The  case  of  inscrutable  accident  should 

be  treated  like  that  of  inevitable  accident-  Inscrutable 
accident  means  that  fault  causing  the  collision  is  not 
established  against  either  party. 

3.  One  ship  to  blame. — Where  a  collision  is  caused  solely  by 

die  fatdt  of  one  ship,  the  owner  of  that  ship  ought  to  bear 
the  loss. 

4.  Compulsory  pilotage, — Compulsory  pilotage   ought    not  to 

affect  the  owner's  liability. 

5.  Tug  and  tow, — The  ship  towed  should  be  responsible  for 

the  fault  of  the  tug,  unless  it  be  shown  that  the  tug  was 
not  in  the  service  of  the  tow.  This  principle  does  not 
affect  the  right  of  recourse  which  the  tow  may  have  against 
the  tug. 

6.  Both  to  blame, — Where    both    ships  are  to  blame  for  a 

collision,  the  total  damage  to  persons  and  cargo  should 
be  apportioned  between  the  ships,  having  regard  to  the 
degree  of  fault  This  rule  does  not  affect  the  liability  of 
the  carrying  ship  to  her  cargo  under  her  contract 

7.  Damages. — The   damages    in    case   of  collision    ought  to 

constitute  a  complete  compensation  for  the  damage 
suffered,  according  to  conmion  law. 

8.  Formalities. — Actions  for  damage  by  collision  are  not  to  be 

subject  to  the  necessity  of  a  protest  or  any  other  preliminar}^ 
formality. 

9.  Prescription. — In  principle,  two  years  should  be  the  delay 

for  prescription  of  the  action  for  damage  by  collision. 

With  regard  to  other  questions  which  were  on  the  agenda,  the 
Conference  decided  that  it  was  advisable  to  postpone  their 
consideration  to  a  Conference  to  be  held  this  year  in  London. 

The  Comit^  Maritime  last  spring  again  requested  this  Association 
to  assist  as  before  in  answering  a  second  series  of  questions  for 
submission  to  the  intended  London  Conference;  and  in  ac- 
cordance with  this  request  the  Executive  Council  referred  the 
questions  to  the  Maritime  I^aw  Committee,  which  was  enlarged 
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by  including  Sir  John  Scott,  K.C.M.G.,  Mr.  R.  G.  Marsden,  and 
Mr.  W.  H.  Cooke,  joint  hon.  secretary.  After  discussions  at 
which  it  became  apparent  that  there  was  material  diversity  of 
opinion,  the  Committee  presented  the  following  Report : — 

''  At  the  request  of  the  Comit^  Maritime,  the  Maritime  Law 
Committee  have  considered  the  questions  which  are  to  be 
discussed  at  the  approaching  London  Conference.  There  was 
considerable  difference  of  opinion  among  the  members  of  the 
Committee  as  to  the  answers  to  be  given,  and  finally  it  was 
considered  best  to  give  the  several  rephes  rather  than  the  majority 
answers  alone. 

"  The  Questions  and  Answers  axe  as  follows  :— 

"  QtdesHan  i. — In  the  case  of  collision  in  circumstances  of  both 
to  blame,  should  the  principle  of  proportional  apportionment  of 
damages  apply  to  the  cargo  as  well  as  to  the  ship,  or  should  the 
cargo  owners  or  other  third  parties  be  entided  to  proceed  jointly 
and  severally  against  the  two  vessels  ? 

"  Answer  by  the  majority  (seven). 

''  We  think  it  should  apply  to  caigo  as  well  as  ship. 

"  Question  2. — Should  a  vessel  jointly  to  blame,  proceeded 
against  by  cargo  in  virtue  of  the  contract  of  carriage,  be  able  to 
oppose  to  cargo's  claims  a  defence  of  responsibility  for  only  a 
portion  of  the  damage  ? 

"  Answer  by  the  Committee. 

"  The  liability  of  the  canying  ship  is  governed  by  the  terms  on 
which  the  cargo  is  carried.  The  proportional  rule  should  aflford 
no  defence  to  the  shipowner,  unless  the  contract  so  provides. 

**  Question  3. — If  it  is  admitted  that  the  proportional  principle 
shall  apply  to  cargo,  ought  then  the  cargo  to  establish  the  degree 
of  fault  attaching  to  each  vessel,  or  does  it  lie  upon  the  ship 
which  alleges  joint  fault  to  establish  the  degrees  of  &ult  ? 

"  Answer  by  the  Committee. 

"When  the  defendant  ship  is  shown  to  have  been  in  fault, 
causing  the  collision,  the  fault  in  the  other  ship,  if  rehed  upon  to 
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reduce  the  defendant's    liability,   must  be  established    by  the 
defendant 

'*  Answer  to  i,  2,  and  3  by  the  minority  (five). 

*^  The  principle  of  proportional  apportionment  of  damage,  though 
it  may  weU  be  applied  to  the  claims  of  the  shipowners  against 
each  other  for  the  damages  sustained  by  them  in  respect  of  their 
own  property,  is  whoUy  inapplicable  to  and  should  not  affect 
claims  by  cargo  owners,  passengers,  and  crews  of  either  ship.  As 
regards  the  carrying  ship,  the  liability  to  cargo  owners  and  other 
third  parties  should  be  governed  solely  by  the  contract,  and  as 
regards  the  other  ship,  the  liability,  not  bemg  in  any  way  limited 
by  contract,  should  not  be  restricted.  A  third  party,  who  is  in  no 
way  in  fault  personally  or  by  his  agents,  should  have  the  full  right 
to  recover  from  the  parties  in  fault,  jointly  or  severally,  at  his 
option,  save  in  so  ^  as  he  has  by  contract  abandoned  this  right 
This  liability,  like  all  others,  can  be  and  is  met  by  insurance. 

**  Question  4. — Shipowners'  Liability. — Should  the  responsi- 
bility of  shipowners  be  personal,  and,  if  so,  should  it  be  limited, 
and  how,  or  should  the  liability  be  confined  to  the  ship  and 
freight?  If  the  liability  of  shipowners  should  be  limited  in 
certain  cases — 

''  (a)  Should  the  limitation  be  a  fixed  sum  proportional  to 
tonnage  (English  system),  or  should  it  be  the  value  of  the  ship  or 
freight  (Continental  system)  ? 

**  (b)  What  are  the  cases  in  which  liability  should  be  limited  ? 

"  Answer  by  the  majority  (ten). 

**  (a)  Limitation  of  Shipowner's  Liability. — We  adhere  to 
the  former  report  on  this  subject  made  by  this  Committee, 
unanimously,  last  year,  as  follows: — *The  liability  of  the  ship- 
owner should  be  personal;  it  should  be  limited;  and  the  best 
form  of  limitation  is  a  fixed  value  per  ton  of  his  ship.' 

**  The  sub-division  of  the  subject  which  is  suggested  does  not 
sufficiently  bring  out  the  most  important  difference  between  the 
English  and  Continental  systems. 

"  Under  the  English  system  the  liability  is  fixed  by  a  rate  per 
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ton,  not  by  reference  to  the  actual  value  of  the  ship.  But  that 
is  not  the  essential  difference.  The  fundamental  question,  on 
which  the  principal  discussion  must  turn,  is  whether  the  limit  of 
liability  is  to  be  a  sum  fixed  independently  of  what  may  happen 
to  the  ship,  or  is  to  depend  upon  the  ship's  condition  at  the  end 
of  her  voyage,  and  therefore  upon  the  accidents  and  chances  of 
the  voyage  ? 

'*  At  one  time  the  limit  in  England  was  the  value  of  the  ship  and 
freight,  but  the  valuation  was  made  before  the  accident  or  collision, 
not  after  it 

'*  Upon  this  fundamental  question  our  opinion  is  that  the  English 
system  is  right,  on  grounds  of  justice  and  on  grounds  of  policy. 
And  we  think  that,  much  as  uniformity  of  law  on  the  subject  is 
desirable,  it  will  be  practically  hopeless  to  attempt  to  obtain  a 
reversal  of  the  law  of  England  on  this  point. 

^'  Two  leading  considerations  will,  we  think,  be  advanced  against 
any  such  proposal.  First,  that  the  loss  or  damage  to  his  ship  or 
freight  suffered  by  the  shipowner  seldom,  in  practice,  means  a 
loss  of  resources,  since  it  is  neaily  always  made  good  by  his 
insurances.  The  Continental  systems  reduce  the  shipowner's 
total  liability  for  breaches  of  contract,  and  for  wrongful  acts  of  his 
servants,  by  the  amount  of  any  losses  to  his  ship  and  freight; 
although,  under  the  modern  practice  of  insuring,  those  losses  do 
not  fall  upon  him. 

•*  Secondly,  the  Continental  principle  tends  to  encourage  the 
losing,  rather  than  the  saving,  of  the  shipowner's  property.  To 
save  ship  and  freight  after  a  casualty  for  which  that  ship  is  to 
blame  is  to  save  them  for  creditors,  while  diminishing  pro  tanto 
the  money  which  the  shipowner  will  recover  from  his  underwriters. 
Whereas  to  lose  the  ship  and  freight  is  to  enhance  the  claim  upon 
the  underwriters,  while  leaving  the  loss  to  fall  upon  the  creditors. 

''Another  important  consideration  in  favour  of  the  English 
principle  is  its  more  definite  and  certain  operation.  It  affords  a 
remedy  up  to  a  fixed  amount,  enforceable  against  the  shipowner 
himself.  The  Continental  systems  do  not  agree  with  one  another. 
With  some  (as  France)  the  shipowner's  relief  is  by  abandonment 
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of  the  ship  to  th^  creditors ;  but  questions  as  to  when,  and  how, 
and  under  what  conditions,  seem  to  give  rise  to  much  difficulty. 
With  others  (as  Germany)  the  rule  limits  the  remedy  of  the 
creditors  to  proceedings  in  rem,  against  the  ship  when  she  can 
be  got  hold  of;  with  the  risk  of  disappointments  and  difficulties 
arising  out  of  intermediate  accidents  to  the  ship,  or  of  seizures,  or 
transfers  of  the  property. 

"  The  importance  of  certainty  in  the  rules  is  recognised  by  the 
Comit^  Maritime.  It  is  a  main  purpose  of  their  labours.  But  it 
must  be  remembered  that  a  certain  rule  may  have  uncertain 
results,  which  may  be  as  embarrassing  as  uncertainty  in  the  rule 
to  be  applied. 

"  Upon  the  whole  we  consider  that  it  is  useless  to  expect  a 
successful  issue  of  the  attempt  to  obtain  uniformity  on  this  ques- 
tion of  the  shipowner's  liability,  if  the  principle  upon  which  the 
Continental  systems  are  based  is  insisted  upon. 

'*  There  is  room  for  hopeful  discussion  upon  the  form  of  limita- 
tion, whether  it  should  be  fixed  at  the  value  of  the  ship  or  the 
ship  and  freight,  or  at  a  sum  measured  by  the  tonnage,  and,  if  so, 
at  what  sum.  Our  opinion  is  that  the  liability  should  be  a 
poundage  on  the  gross  tonnage  of  the  ship,  mainly  because  by  the 
adoption  of  this  plan  the  extent  of  the  shipowner's  liability  is 
definitely  fixed  and  the  amount  available  for  payment  to  claimants 
is  in  no  way  varied  b^  the  effect  on  the  ship  of  the  collision  or  of 
subsequent  accident  or  other  circumstance. 

"  Answer  by  the  Committee. 

"  (b)  Liability  should  be  limited  in  all  cases  in  which  the  owner 
did  not  personally  and  directly  cause  the  collision,  whether  the 
collision  be  with  a  ship  or  some  other  floating  or  fixed  object  at 
sea  or  on  shore. 

**  Answer  by  the  minority  (four). 

"  The  question  on  this  subject  is,  should  the  responsibility  of 
shipowners  be  personal,  and,  if  so,  should  it  be  limited,  and  how, 
or  should  the  liability  be  confined  to  the  ship  and  freight  (see 
Agenda)  ?    We  premise  our  remarks  by  stating  that  one  of  the 
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principal  objects  of  the   International   Law   Association  is  to 
obtain  uniformity  of  the  law  between  the  maritime  nations  with 
respect  to  the  liability  of  shipowners  in  cases  of  collision.     It  is 
therefore  not  out  of  place  to  record  the  fact  that,  in  every  country 
that  has  any  considerable  maritime  commerce  (other  than  the 
United  Kingdom),  the  liability  is  limited  to  the  value  of  the 
wrong-doing  vessel  and  her  freight  after  the  accident.    In  £act 
the  liability  attaches  only  to  the  reSy  and  does  not  extend  to  the 
person   owning  the  property.      The  main  objection  urged  in 
this  country  against  this  system  emanates  fh)m  shipowners  whose 
vessels  exceed  the  statutory  limits  in  value.    The  major  portion 
of  the  carrying    trade,  however,  is    done    by  ordinary  cargo 
steamers  of  less  value  than  the  statutory  limits.     On  the  other 
hand  we  find  this  objection  is  not  raised  by  owners  of  high 
valued  vessels  registered  abroad.     It  is  notorious  that  the  present 
state  of  the  English  law  affords  privileges  to  foreign  vessels  which 
they  cannot  obtain  in  their  own  country  and  do  not  offer  to 
English  ships  when  they  are  found  in  fault      Another  reason 
is  that,  to  attain  uniformity,  it  is  obviously  an  easier  task  to 
effect  a  change  in  one  country  than  to  bring  about  a  change 
in  all  other  countries.     Moreover,  we  submit  it  would  be  un- 
reasonable to  expect  all  other  maritime  nations  to  alter  their 
codes  to  bring  them  into  agreement  with  ours,  which  on  its 
merits  has  no  defenders  even  here.     We  illustrate  these  remarks 
by  an  example.     A  foreign-owned  steamer  collides  on  the  high 
seas  with  an  English  steamer.     The  foreign  steamer  sinks.     An 
action  is  instituted  in  the  English  Courts.     The  foreigner  is  held 
alone   to  blame.     The   English  steamer  can  recover  nothing. 
Assume  on  the  other  hand  that  the  English  steamer  be  sunk  and 
held  solely  to  blame.     The  foreign  steamer  can  sue  in  our  Courts 
and  recover  the  full  statutory  liability  of  jQ^  per  ton  or  ^^15  per 
ton  as  the  case  may  be.     What  can  be  more  unjust  than  this 
inequality?    The  objection  of  high  valued  steamers  is  twofold. 
Firsdy,  that  in  many  cases  their  value  far  exceeds  jQZ  per  ton, 
and  secondly,  that  in  cases   where  high  valued  steamers  are 
damaged  by  low  valued  steamers,  and  the  low  valued  steamer  is 
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found  to  blame,  the  amount  recoverable  at  j£S  per  ton  is  far  in 
excess  of  their  value,  so  that  they  recover  more  than  if  the 
Continental  system  were  in  operation  here.  But  obviously  it  is 
xmfair  that  low  valued  ships  should  be  called  upon  to  pay  more 
than  their  value  when  high  valued  ships  pay  much  less.  The 
discrepancy  becomes  the  more  glaring  in  the  case  of  sailing 
vessels,  for  it  is  common  knowledge  that  the  value  of  the  greater 
number  of  them  is  not  more  than  j£2  to  j£s  P^r  ton.  Why 
should  such  vessels  be  saddled  with  a  liability  so  fisir  in  excess  of 
their  value  as  £^  per  ton  represents  ?  At  any  rate,  it  seems  to 
us  that  justice  would  be  done  to  all  parties  (and  the  objections  of 
high  valued  steamers  would  be  met)  if  the  existing  statutory  limits 
were  retained  as  maximum  Umits,  so  that  the  liability  be  limited 
to  the  value  of  the  ship  and  freight  in  no  case  exceeding  j£S 
per  ton,  and  further  that  the  recourse  should  be  in  rem  only. 

"  The  present  English  system  encourages  litigation  and  aggra- 
vates the  losses  which  are  nearly  always  borne  by  underwriters. 

"  We  may  also  urge  that  year  by  year  an  increasing  number 
of  ships,  owned  or  partially  owned  by  EngUsh  people,  are  being 
registered  abroad  to  escape  the  onerous  liabilities  imposed  by  the 
present  English  law. 

''  Furthermore,  it  must  be  observed  that  the  introduction  and 
growth  of  the  single  ship  company  system  is  of  itself  a  sufficient 
proof  of  the  opinion  that  our  present  law  is  unjust  and  that  the 
British  shipowning  conununity  desire  their  liability  to  be  limited 
Tjy  the  value  of  ship  and  freight 

"We  are  therefore  of  opinion  that  it  is  desirable  that  the 
English  law  should  be  modified  so  far  as  to  make  the  res  the 
limit  of  liability,  retaining  £fi  per  ton  as  the  maximum  so  as  to 
meet  the  case  of  very  high  valued  ships,  and  that  the  personal 
liability  should  be  abolished,  which  would  substantially  adapt  our 
law  to  the  system  which  has  been  found  to  work  so  well  among 
the  other  maritime  nations." 

The  Executive  Council  were  also  requested  by  the  Comity  Mari- 
time to  submit  tlie  names  of  a  certain  number  of  gentlemen  who 
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should  be  invited  to  attend  the  Londoli  Conference  as  feirly  f^rfe- 
sentative  of  the  interests  involved  in  the  subjects  under  con- 
sideration: the  following  gentlemen  so  designated  accepted 
the  invitation  of  the  Comit^  to  attend  the  Conference  as  the 
English  delegates. 

The  members  of  the  Maritime  Law  Committee,  and 

Mr.  W.  F.  Lawrence,  M.P.  Mr.  A.  Mawson. 

Sir  Charles  Cayzer,  M.P.  Mr.  J.  Stanley  Mitcalfb. 

The  Hon.  J.  C.  Burns.  Mr.  K  J.  Power. 

Mr.  James  Cormack.  Mr.  W.  B.  Sproule. 

Mr.  John  Corry.  Professor  Westlake,  Q.C. 

Mr*  James  Dixon.  Mr.  William  Young. 

The  Conference  assembled  in  London  on  July  13,  14  and  15 
last,  and  the  Report  of  the  Maritime  Law  Committee  (as  above) 
was  then  duly  submitted  to  the  Conference.  The  members  of 
the  Committee  attended  as  delegates  and  assisted  in  the 
deliberations,  which  were  presided  over  by  Mr.  Justice  Phillimore 
and  Dr.  Sieveking.  The  following  Resolutions  were  adopted  at 
the  Conference. 

I. — Where  both  ships  are  to  blame  for  a  collision,  the  damages 
as  between  the  two  ships  should  be  apportioned  according 
to  the  degree  of  fault. 

2. — The  principle  of  proportional  apportionment  of  damages 
should  apply  to  the  cargo  as  well  as  to  the  ship,  and  the 
cargo  owners  or  other  third  parties  interested  in  property 
should  not  be  entitled  to  proceed  jointly  and  severally 
against  the  vessels. 

3. — A  vessel  jointly  to  blame  proceeded  against  by  cftrgo 
in  virtue  of  the  contract  of  carriage^  should  be  able  to 
oppose  to  cargo's  claim  a  defence  of  responsibility  for 
only  a  portion  of  the  damage. 

4. — When  the  cargo  owner  is  claiming  against  the  carrying 
ship,  it  lies  upon  that  ship  to  prove  that  the  loss  was 
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caused  either  by  a  peril  excepted  by  the  contract  of  afireight 
menty  or  that  the  loss  was  caused  without  negligence,  or 
if  by  negligence,  to  some  extent  and  to  what  extent  by  the 
negligence  of  the  other  ship.  When  the  cargo  owner  is 
claiming  against  the  non-canying  ship,  the  cargo  owner 
must  prove  negligence  against  that  ship,  and  it  lies  upon 
that  ship  to  prove  the  degree  of  fault,  if  any,  of  the 
carrying  ship. 

5. — That  the  Conference,  taking  into  regard  the  improbability 
of  the  legislatures  at  present  admitting  the  principle  of 
apportionment  as  to  the  claims  for  personal  injury  and  loss 
of  life,  deems  it  advisable  to  defer  the  consideration  of 
this  question. 

6. — This  Conference  recommends  for  universal  legislative 
adoption  the  following  rule  in  cases  of  loss  of  or  damage 
to  property  arising  from  improper  navigation,  whether  such 
property  be  afloat  or  ashore.  The  shipowner  shall  be 
permitted  at  his  option  to  discharge  his  liability :  (a)  either 
by  abandoning  ship  and  freight ;  (d)  or  by  paying  a  sum 
of  money  calculated  upon  the  tonnage  of  the  ship.  This 
resolution  has  no  reference  to  claims  for  loss  of  life  or 
personal  injury.  (Carried;  only  a  minority  of  the  English 
delegates^  5  to  9,  voting  against  it) 

7. — ^That  this  Conference,  having  regard  to  the  resolutions 
passed  here  and  at  Antwerp,  records  its  sense  of  the  gi:eat 
inconvenience  and  frequent  injustice  resulting  from  the 
diversities  of  other  maritime  laws  of  the  nations  regarding 
the  consequences  of  collision  at  sea  and  the  responsibilities 
of  shipowners  in  relation  thereto  ;  and  it  heartily  supports 
the  suggestion  of  the  Chamber  of  Shipping  of  the  United 
Kingdom,  to  the  effect  that  Her  Majesty's  Government  be 
invited  to  institute  a  full  enquiry  into  the  whole  subject, 
and  recommends  all  its  members  to  bring  the  matter  to  the 
attention  of  their  respective  Governments. 
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8. — That  the  officers  of  the  Conference  be  instracted  to  bring 
the  resolutions  to  the  notice  of  their  respective  Govern- 
ments. 

Charles  Stubbs,  Hon.  Sec 
August  5,  1899. 

The  Chairman  :  The  Conference  has  heard  the  Report  of  this 
Committee.     Are  there  any  remarks  upon  it  ? 

Mr.  Robert  D.  Benedict  (New  York) :  I  do  not  suppose^ 
Mr.  Chairman,  inasmuch  as  there  are  no  recommendations  made 
in  the  Report,  that  there  is  anything  to  adopt,  but  I  move  that 
the  Report  be  accepted  and  adopted. 

Mr.  KiRLiN  (New  York) :  I  second  that  motion. 

Sir  William  Kennedy  :  I  would  suggest  to  the  gentleman 
from  New  York  that  he  use  the  word  "received"  instead  of 
"  adopted,"  because  the  report  does  not  purport  to  embody  any 
conclusion,  but  simply  to  say  what  the  Committee  has  done. 

Mr.  Benedict  :  That  is  my  notion,  that  the  Report  be  received. 
I  jSuppose  that  the  receiving  of  the  Report  carries  with  it,  of 
course,  the  publication  of  the  Report  in  the  proceedings  of  the 
Association  ? 

Sir  William  Kennedy  :  Certainly. 

Mr.  Benedict:  So  that  a  motion  to  that  effect  is  not 
necessary. 

The  motion  that  the  Report  of  the  Committee  be  received  was 
put  and  carried. 
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Marine  Insurance. 

Mr.  T.  G.  Carver,  Q.C.  (London)  then  read  the  following 
paper. 

International  Marine  Insurance  Rules. 

Maritime  Commerce  is  international :  its  operations  ramify  from 
State  to  State.  It  would  be  well  then  that  the  rules  of  its 
conduct  should  be  not  only  sound  and  just,  but  also  the  same  in 
all  places ;  that,  in  short,  they  should  be  international. 

Perhaps  the  evils  arising  from  absence  of  uniformity  are  not 
very  acutely  felt  except  by  sufifering  individuals,  because  men 
adapt  themselves  to  the  conditions.  Nevertheless,  the  progress 
of  commerce  depends  upon  improvement  in  those  conditions,  and 
the  improvement  of  the  law  is  not  one  of  the  least  of  the  changes 
by  which  that  progress  may  be  fostered  and  helped  forward.  It 
is  the  faith  of  our  Association  that  to  bring  about  increased 
uniformity  of  law,  among  peoples  whose  efiforts  and  ventures  work 
together,  and  into  one  another,  is  to  effect  a  change  which  will 
make  for  convenience  and  well-being.  And  as  an  Association  we 
have,  time  after  time,  set  ourselves  (not  always  with  success)  to 
find  out  how  the  varying  rules  which  govern  maritime  commerce 
may  be  brought  into  harmony. 

The  relations  of  commercial  men  are  largely  regulated  by  their 
contracts.  But  contracts  do  not  get  rid  of  the  operation  of  laws. 
A  contract  is  written  always  upon  a  background  of  law,  which  fills 
in  the  gaps  of  the  written  terms.  Or  perhaps  it  may  more  ac- 
curately be  said  that  a  contract  creates  a  relationship  of  which  the 
law  fills  out  the  body,  while  the  expressed  terms  define  merely 
the  special  features.  Contracts  may  be  made  with  reference  to 
some  selected  body  of  law;  and  where  that  is  not  the  case 
expressly,  there  are  more  or  less  definite  rules  which  determine 
the  system  of  law  deemed  to  be  referred  to.  But  wherever  the 
body  of  law  to  which  reference  is  made  is  not  entirely  ascertained 
and  understood,  the  conflict  of  laws  introduces  doubts  and  un- 


Digitized  by 


Google 


{      104     ) 

certainties,  and  the  man  who  has  thought  only  of  rules  to  which 
he  has  been  accustomed  finds  himself  at  times  in  the  clutch  of 
others  he  knew  nothing  of;  and  thus  unexpected,  and  it  may 
be  unjust,  results  occur. 

These  trite  observations  apply  to  the  insurances  which  play  so 
large  a  part  in  maritime  commerce,  and  there  are  considerations 
of  a  practidal  kind  which  make  uniformity  of  insurance  law  even 
more  desirable  than  uniformity  in  the  law  on  such  subjects  as 
carriage  by  sea.  Contracts  of  af&eightment  made  by  the  owner 
of  a  ship  for  a  voyage  are  generally  made  in  one  place,  with  people 
of  one  nationality,  and  in  one  form.  The  business  of  insurance 
has  in  recent  times  become  very  widespread ;  it  tends  to  spread 
more  widely,  and  its  seat  in  relation  to  one  venture  is  often  in 
several  places.  A  shipowner  with  a  valuable  ship,  or  a  merchant 
with  large  quantities  of  goods,  can  and  often  does  eflfect  his 
insurances,  not  in  one  country,  but  in  several.  It  is  plain  that 
such  insurances  should  be  on  the  same  terms ;  unless  it  be  supposed 
that  the  assured  is  content  that  his  rights  of  indemnity  shall  as  to 
one  part  be  on  one  basis,  and  as  to  other  parts  on  another 
basis. 

In  practice  the  difficulty  in  such  cases  is  sometimes  got  over, 
when  the  discrepancies  of  law  are  thought  of,  by  agreeing  that  the 
policies  shall  be  governed  by  the  law  of  some  particular  country ; 
or  again  by  some  particular  set  of  rules,  as  the  London  Rules,  the 
New  York  Rules,  or  the  Hamburg  Rules. 

Now,  if  a  body  of  rules  existed  which  formed  a  complete 
system  of  insurance  law,  suitable  for  use  in  all  countries,  and 
understood  alike  in  all  countries,  then  by  incorporation  of  them 
into  all  insurance  contracts,  the  business  of  marine  insurance, 
wherever  transacted,  would  stand  on  the  same  legal  basis.  But, 
short  of  that,  if  a  body  of  rules  could  be  prepared  dealing  witli 
those  parts  of  the  business  of  marine  insurance  on  which  the  laws 
of  maritime  countries  differ ;  and  if  those  rules  were  such  as  to 
commend  themselves  to  business  men,  so  that  they  might  come  to 
incorporate  them  habitually  into  their  insurance  contracts ;  it  would 
come  about  that  those  contracts  would  in  effect  be  all  on  the  same 
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legfd  basis,  although  each  would  actually  t^  governed  by  the  law 
of  the  country  in  which  it  was  made,  subject  to  the  rules  so 
expressly  made  part  of  it 

The  better  plan,  the  plan  which  would  be  most  worthy  of  the 
civilisation  of  which  we  boast,  would  no  doubt  be  to  get  rid  of 
the  differences  in  the  laws  themselves.  But  that  would  involve 
legislation,  and,  moreover,  similar  legislation  by  all  the  legislative 
bodies  concerned.  I  am  afraid  that  not  even  the  most  optimistic 
of  us  can  look  upon  that  as  a  practical  hope.  No  Englishman 
will  recommend  it.  And  possibly  such  legislation  would  not  be 
desirable,  even  if  it  were  attainable,  in  the  present  position  of 
matters.  Men  are  working  now  on  various  methods,  and  probably 
the  effort  to  come  together  by  the  more  elastic  means  of  contract 
would  be  a  prudent  preliminary  to  fixed  legislation.  At  any  rate, 
that  is  the  most  we  can  at  present  work  for. 

Now  this  Association  can  point  with  just  pride  to  successful 
work  done  on  these  lines  in  the  past  Before  the  York-Antwerp 
Rules  of  General  Average  were  formulated  and  agreed  upon,  there 
existed  a  great  and  troublesome  diversity  of  practice  with  regard 
to  the  adjustment  of  General  Average  claims  and  contributions  in 
different  countries,  according  to  the  law  at  the  destination  of  the 
adventure  upon  which  the  General  Average  sacrifices  were 
incurred. 

The  York-Antwerp  Rules  are  not  a  complete  code  of  General 
Average  law ;  they  deal  with  the  points  upon  which  differences 
existed.  They  have  been  adopted  very  widely  in  contracts  of 
afireightment,  and  in  policies,  and  in  that  way  we  have  now  in 
effect  a  nearly  uniform  law  of  General  Average. 

I  propose  that  this  Association  should  make  a  similar  effort  in 
relation  to  marine  insurance  law.  Let  us  search  out  the  subjects 
o^  which  serious  differences  exist  Let  us  arrive,  if  we  can,  at  an 
agreement  as  to  the  soundest  and  most  practical  principles  upon 
those  subjects ;  and  let  us  work  those  principles  out  in  a  body  of 
rules  for  general  adoption. 

For  success,  it  is  all  important  that  the  pigoposate  shpuld 
commoad  themselves  to  practical  men.     But  if  they  express  the 
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best  features  of  the  different  systems,  and  if  they  set  forth  dear 
rules  upon  matters  which  are  at  present  left  vague  and  doubtful,  I 
think  we  may  well  hope  that  the  value  of  the  work  will  be  recog- 
nised by  adoption  of  the  rules.  There  ought  not,  one  would 
think,  to  be  insuperable  difficulty  in  arriving  at  agreement  as  to 
which  are  the  most  sound  and  practical  principles.  There  is 
nothing  local  in  the  subject ;  the  objects  to  be  attained  are  the 
same  everywhere ;  and  there  does  not  seem  to  be  room  for  conflict 
of  interests,  imless  it  be  in  the  interests  of  some  who  may  desire 
to  confine  the  insurance  market  by  keeping  up  obstructions. 

I  will  not  pretend  to  indicate  all  the  points  on  which  differ- 
ences exist ;  but  three  branches  of  the  law  stand  out  prominently 
in  this  respect,  and  if  they  can  be  successfully  dealt  with  an 
important  advance  will  have  been  made  towards  the  proposed 
end. 

These  are : 

I.  The  law  as  to  Constructive  total  losses. 

II.  The  law  as  to  the  effects  of  unseaworthiness  and  negli- 
gence. 

III.  The  law  as  to  Double  insurances. 

Upon  these  points  I  have  drafted  a  set  of  Rules  which  are  in 
your  hands,  and  I  will  endeavour  now  to  explain  the  principles  on 
which  they  are  drawn. 

I. 
Constructive  Total  Loss;  and  the  Right  to  Abandon. 

First,  then,  as  to  the  rules  governing  the  right  of  the  assured  to 
treat  the  subject  which  he  has  insured  as  totally  lost,  and  to  claim 
payment  from  his  insurer  of  the  full  amount  insured,  although  that 
subject  may  not  in  fact  have  been  wholly  destroyed,  or  wholly 
lost,  in  a  physical  sense. 

This  matter  divides  into  two.  We  have,  first,  cases  in  which 
the  assured  has  by  perils  insured  against  been  deprived  of 
possession,  or  of  the  control  or  use  of  the  thing  insured,  not 
absolutely,  but  with  a  prospect  of  regaining  it,  though  after  an 
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indefinite  time.  Such  cases  are  captures  in  which  there  is  a  pro- 
spect of  avoiding  a  condenmation;  embargoes;  arrests;  and  other 
detentions  by  goyeming  powers. 

Secondly,  we  have  cases  in  which  by  perils  insured  against  the 
subject  of  insurance  has  been  so  far  damaged,  or  completion  of 
the  adventure  has  been  so  frustrated,  that  the  assured  is  allowed 
to  treat  the  loss  as  total 

With  regard  to  the  first  dass  of  cases,  I  do  not  propose  to  say 
much.  There  is  substantial  agreement  that  in  cases  of  capture 
and  indefinite  arrest  the  assured  may  abandon;  that  is  to  say, 
may  claim  pa3rment  of  a  total  loss  on  giving  up  his  rights  in  the 
insured  property  to  the  insurer.  There  is,  however,  some  diffi- 
culty in  accurately  stating  a  rule  on  the  subject;  and  a  difference 
exists  as  to  the  extent  of  deprivation  necessary  to  justify  abandon- 
ment 

The  French  Code  (369)  does  not  expressly  set  a  minimum  limit 
of  time  during  which  the  capture  or  arrest  must  have  continued. 
Jacobs  ^  (s.  832)  refers  to  a  controversy  of  writers  on  the  point, 
and  says  that  in  Belgium,  where  the  provision  of  the  Code  (199)  is 
like  that  of  France,  the  state  of  capture  must  have  lasted  at  least 
one  and  a  half  months.  The  German  Code  (865),  on  the  other 
hand,  is  precise,  that  in  cases  of  embargo  or  arrest,  the  vessel 
must  have  been  detained  six,  nine,  or  twelve  months,  according  to 
the  part  of  the  world  in  which  the  ship  or  goods  may  be. 

In  No.  3  of  the  Rules  which  I  have  drafted,  an  endeavour  is 
made  to  express  what  is,  I  believe,  the  rule  in  England  and  also 
in  America  on  the  point  That  justifies  abandonment  when  the 
loss  of  possession  or  control  is  by  a  detention  imposed  for  an 
indefinite  period;  or  where  the  deprivation  is  for  a  definite 
period,  but  for  so  long  as  to  be  inconsistent  with  the  insured 
adventure. 

Leaving  that  proposal  with  these  few  remarks,  I  come  to  the 
other  class  of  cases,  viz.,  those  in  which  the  assured  claims  to  be 
paid  a  total  loss  in  consequence  of  damage  to  the  thing  insured 
On  this  I  shall  have  to  trouble  you  at  some  length. 
'  Drdt  Maritime  Beige. 
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There  x^siy  be  such  damage  to  the  thing  insufed  Ihat,  though  it 
^till  exists,  and  is  still  in  the  assuied's. possession  and  contiol,  it  is 
in  such  a  state  or  is  so  placed  that  it  has  ceased  to  be  w(»th  any- 
thing to  him,  for  use  as  a  thing  of  the  kind  insured.  In  such 
cases  the  thing  is  for  beneficial  purposes  destroyed.  In  a  business 
sense  it  has  become  a  total  loss. 

The  assured  is,  therefore,  allowed  to  claim  payment  in  full  of 
the  amount  insured,  on  the  terms  of  giving  up  whatever  may 
remain  of  the  thing. 

That  more  or  less  imperfectly  describes  the  idea  expressed  by 
the  phrase  constructive  total  loss. 

But  the  expression  is  comparatively  a  modem  one.  You  do 
not  find  it  in  the  old  codes  of  Insurance  Law,  or  in  the  modem 
codes  of  Europe  based  upon  them.  And  the  idea  which  it  ex- 
presses is  not  exactly  the  idea  of  those  codes. 

The  older  idea  is  that,  where  the  thing  insured  has  by  perils 
insured  against  sustained  a  great  disaster  {sinisire  majeur)^  so  that 
the  assured  is  placed  in  a  position  of  great  difficulty  and  risk  with 
regard  to  it,  he  should  be  allowed  to  abandon  it  to  his  insurers, 
passing  over  to  them  the  whole  risk  and  difficulty,  and  obtaining 
from  them  the  amount  insured.  And  thus  the  French  Ordonnance 
of  i68z  (Art  46),  and  the  French  and  other  Continental  codes 
derived  from  that,  do  not  deal  with  the  question  When  may  a  loss 
be  considered  as  constructively  total  ?  but  with  the  question  When 
may  the  assured  abandon  ? 

We  have  to  consider  both  of  these  ideas,  the  right  to  abandon 
and  the  right  to  treat  as  total  a  loss  which  is  not  aduaily  total, 
and  the  systems  of  law  arising  out  of  those  ideas.  For  both  aie 
still  alive  and  in  force. 

The  "  right  to  abandon ''  has  been  given ,  by  the  codes,  in  a 
sense  arbitrarily,  on  such  occasions  as  the  legislator  has  chosen  to 
define;  not  because  on  the  fieicts  of  the  occasion  the  c<Mitract  of 
indemnity  requires  it  On  the  other  hand,  the  right  to  treat  a 
thing  as  totally  lost,  because  in  efifect  it  is  so,  is  not  arbitrary ; 
it  depends  upon  the  ability  to  show,  on  the  facts  of  the  pavdculai 
case,  that  the  thing  is  really  for  practical  purposes  lost 
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The  cdnstrtictfve  total  loss  idea  is  the  descendant  of  the  idea  of 
liberty  to  a1}atidoti ;  but  its  consequencesr  are  different. 

The  dlffeHence  in  the  resulting  systiifns  of  law  will  be  seen  by 
comparing  French  law  with  English  ]^^, 

The  FJrehch  Code  de  Commerce  reproduces  with  some  modifi- 
cation Art  46  of  the  Ordonnance  of  1681,  which  allowed  abandon- 
ment in  cases  of  capture,  shipwreck  {naufragi)^  breakage  of  the 
ship  {pris\  straiiding,  arrest  of  princes,  or  entire  loss  of  the  things 
insnred.  The  modem  code  (1807),  Art,  369,  allows  abandonment 
in  cases  of  capture,  shipwreck  {naujrage)^  stranding  with  breaking 
{tchoufmeni  avec  Ms),  innavigability  by  sea  peril,  or  arrest,  or 
loss  or  deterioration  of  the  thing  insured  amounting  to  not  less 
than  three-quarters. 

There  have  been  great  discussions  over  the  meanings  of 
*•  naufragie,"  and  "  ^chouement  avec  bris,"  which  I  need  not  enter 
into ;  but  it  seems  clear  that  where  there  has  been  a  disaster  to  a 
ship  of  such  a  kind  as  to  come  within  the  technical  meaning  of 
"  naufrage,"  or  of  **  ^chouement  avec  bris,"  that  is  sufficient  to 
entitle  the  assured  to  abandon^  without  inquiiy  as  to  the  ultimate 
consequences,  or  as  to  whether  it  was  worth  while  to  raise  the 
ship,  or  to  get  her  off  the  strand.*  And  further  that  it  also 
entitles  the  assured  of  cargo  on  board  to  abandon,  without  inquiring 
whether  or  how  far  that  cargo  has  been  affected.' 

The  codes  of  Holland,  Belgium,  Spain  have  similar  provisions. 
The  modem  German  code  ^  has  not  followed  the  French  system 
on  this  subject     I  shall  have  occasion  to  refer  to  it  again. 

Looking  now  at  the  law  of  England  we  find  that,  though  largely 
informed  and  influenced  by  the  early  codes  and  by  the  writings 
of  the  great  French  jurists,  that  \tw  has  had  an  independent 
development  It  has  become  formulated  with  increasing  dis- 
tinctness by  the  decisions  of  the  Courts  during  the  last  150 
yeais ;  and  the  development  has  taken  place  with  reference  to, 
and  under  the  pressure  of  the  methods  of  business  and  practices 
of  commercial  men.     It  was  at  first  largely  guided  by  their 

»  Jacobs  ii.,  398.  •  Jacobs  ii.,  400. 

»  Arts.  865,  875,  444. 


Digitized  by 


Google 


(     no     ) 

opinions.  The  law  may  fairly  be  said  to  express  the  adaptation 
of  the  old  ideas  to  modem  business  needs.  But  the  development 
still  proceeds,  and  the  adaptation  cannot  yet  be  said  to  be  perfect 

One  clear  result  has,  I  think,  been  that  the  right  of  the  assured 
to  abandon  in  cases  of  damage,  to  hand  over  his  property  and 
its  difficulties  to  his  underwriter,  and  claim  payment  in  full  of 
the  amount  insured,  as  distinguished  from  the  doctrine  of  con- 
structive total  loss,  has  been  wholly  or  nearly  eliminated  That 
did  not  take  place  at  once ;  and  the  traces  of  the  older  doctrine 
are  still  found  in  the  language  in  common  use. 

Thus  in  Amould,  so  lately  as  1857  (snd  £d.  1066),  there  is  no 
satisfactory  recognition  that  the  idea  of  constructive  total  loss  is 
independent  and  complete  in  itselC  On  the  contrary  his  test  of 
a  constructive  total  loss  was  whether  the  state  of  things  was  such  as 
to  entitle  the  assured  to  give  notice  of  abandonment.  And  though 
he  discussed  the  idea  of  constructive  total  loss  independently, 
still  his  method  of  approaching  the  subject  led  him  to  make  it 
include  cases  of  a  vague  description,  resembling  the  French  view, 
in  which  recovery  is  "  very  doubtful "  and  therefore  notice  of 
abandonment  permissible. 

Another  result  of  the  development  of  English  law  has  been  to 
get  rid  of  the  idea  that  in  an  insurance  on  ship  there  may  be  a 
total  loss  by  loss  of  the  voyage  which  she  is  prosecuting.  Con- 
siderable difficulty  is  introduced  into  some  of  the  earlier  cases  ^  by 
language  suggesting  that  a  casualty  which  makes  the  vo3rage  no 
longer  beneficial  to  the  owner  may  justify  an  abandonment  and 
claim  for  total  loss.  That,  however,  is  not  the  law.  If  the  ship 
owing  to  her  condition  or  position  is  not  worth  the  expense  of 
recovery  and  repair,  and  therefore  cannot  complete  her  voyage, 
she  is  a  constructive  total  loss,  but  is  so  independently  of  this 
latter  consideration.  The  underwriter  on  ship  is  not  concerned 
with  the  profitableness  or  otherwise  of  the  adventure ;  and  on  the 
other  hand  the  fact  that  the  voyage  may  have  been  completed,  by 
the  ship's  arrival  at  her  destination,  does  not  aflfect  the  right  of  the 

»  Goss  vs.  Withersy  2  Burr,  683 ;  Parsons  vs.  Scott,  2  Taun,  363 ;  Falkner  vs. 
Jiitckie,  2  M.  &  S.  290. 
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assured  to  treat  her  as  a  constructive  total  loss,  if  she  is  not  worth 
repairing. 

If  now  we  consider  the  law  in  the  United  States  we  shall  find 
that  in  principle  it  accords  with  that  of  Great  Britain.  Though 
the  right  of  abandonment  is  spoken  of  it  is  a  right  which  depends 
upon  showing  that  a  constructive,  or  technical,  total  loss  has 
happened.  Though  great  attention  was  paid  to  French  law  in 
the  early  decisions  of  the  American  Courts  they  did  not  adopt  the 
view  that  an  assured  might  abandon  to  his  underwriter  because  of 
the  happening  of  a  sinistre  maj'eur.  The  law  in  America,  as  in 
England,  does  not  depend  upon  niceties  as  to  the  word  which 
describes  the  accident,  but  upon  the  effects  of  the  accident  in  the 
particular  case.^ 

And  yet  when'  we  come  to  cases  of  constructive  total  loss  by 
damage,  we  find  that  in  one  highly  important  particular  the  law 
in  America  differs  from  that  of  England  In  England  the  question 
whether  the  ship  or  the  cargo  has  in  effect  been  lost  by  damage, 
is  tested  by  considering,  in  the  case  of  ship,  whether  the  cost  of 
recovery  and  repair  will  exceed  the  value  of  the  ship  when  repaired ; 
or,  in  the  case  of  cargo,  whether  the  cost  of  recovering  and  bringing 
it  to  its  destination  will  exceed  its  value  when  arrived. 

In  America,  on  the  other  hand,  the  test  is  whether  the  cost  of 
recovery  and  repair  will  exceed  one  half  the  repaired  value,  in  the 
case  of  ship ;  and,  in  the  case  of  cargo,  is  whether  the  loss  or 
deterioration  with  the  expenses  of  recovery  amount  to  more  than 
cm  half  the  value  of  the  cargo.  When  half  the  value  of  the 
thing  insured  has  been  lost,  the  law  in  the  United  States  allows 
the  assured  to  treat  it  as  a  total  loss. 

This  divergence  appears  to  have  taken  place  very  soon  after  the 
formation  of  the  Union.  The  earliest  reported  case  of  which  I 
am  aware  in  which  the  test  of  half-damage  was  applied  is  Gardiner 
vs.  Smithy  decided  in  the  Supreme  Court  of  New  York  in  1799. 
But  the  test  had  been  spoken  of,  in  argument,  in  the  case  of 
Fuller  vs.  McCaU?^  in  the  Supreme  Court  of  Pennsylvania  in  the 

*  See  i)er  Story,  J.,  in  Pede  vs.  Merchants  Ins,  Co.^  3  Mason,  27. '' 

*  I  Johns,  142.  »  I  Yeates,  464. 
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y€Jar  1795.  Atod  in  Marcardier  vs.  Chesapeake  Ins,  Co,^  decided 
in  the  Supreme  Court  in  18 14,  Story,  J.,  after  saying  that  the 
exact  quantum  of  damage  to  goods  to  authorise  abandonment  as 
for  a  total  loss  had  not  been  decided  in  England,  and  citing  Le 
Guidon  *  as  authority  that  half  is  sufficient,  said,  "  This  rule  has 
received  some  countenance  from  more  recent  elementary  writers ; 
and  from  its  public  convenience  and  certainty  has  been  adopted 
as  the  governing  principle  in  some  of  the  most  respectable 
commercial  states  in  the  Union,  and  perhaps  is  now  so  generally 
established  as  not  easily  to  be  shaken." 

It  seems  pretty  clear  that  the  rule  came  into  the  law  from 
Le  Guidon — ^a  treatise  published  in  Rouen  between  1556  and 
1584;  or,  more  immediately,  from  Park  on  Insurances,  a  book 
which  at  the  end  of  the  eighteenth  century  and  in  the  early  part 
of  the  nineteenth  was  regarded  in  America  as  of  great  authority. 
This  appears  from  Story's  judgments,  and  from  Kent's  Com- 
mentaries.^ 

Park  wrote  originally  in  1786.  His  seventh  edition  was  pub- 
lished in  1817.     At  p.  230  of  that  edition  he  says : 

"In  a  French  treatise  called  Le  Guidon  it  is  said  that  the  insured  may 
abandon  to  the  underwriter,  and  call  upon  him  for  a  total  loss,  if  the  damage 
exceed  half  the  value  of  the  thing ;  or  if  the  voyage  be  lost,  or  so  interrupted, 
that  the  pursuit  of  it  is  not  worth  the  freight.  The  same  idea  with  respect  to 
the  circumstances  which  will  justify  an  abandonment  seems  to  prevail  in 
almost  all  the  foreign  ordinances." 

He  then  refers  to  the  authority  of  the  English  decisions^  and 
says : 

"  From  these  decisions  we  may  collect  that  the  right  to  abandon  must  arise 
upon  the  object  of  the  insured  being  so  far  defeated  by  a  peril  in  the  policy 
that  it  is  not  worth  his  while  to  pursue  it ;  such  a  loss  as  is  equally  in- 
convenient to  him  as  if  it  had  been  total." 

And  later  on  he  continues  :* 

"  From  what  has  been  said  it  will  appear  sufficiently  evident  that  the  owner 
cannot  abandon,  unless  at  some  period  or  other  of  the  voyage  there  has  been 


»  8  Cranch,  39,  p.  47.  *  Ch.  7,  Art.  I,  9. 

»  See  Kent  Comm.  iii.,  329.  *  Page  231. 
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a  total  loss ;  and,  therefore,  if  neither  the  thing  insnred  nor  the  voyage  be 
lost,  and  the  damage  sustained  shall  be  found,  upon  computation,  not  to 
amount  to  a  moiety  of  the  value,  the  owner  shall  not  be  allowed  to  abandon." 

That  appears  to  me  a  very  singular  passage ;  an  illustration  of 
how  the  influence  of  authority  may  obscure  to  a  writer  the  in- 
consequence of  a  conclusion.  Park  did  not,  however,  lay  down 
that  half-damage  is  enough,  except  in  that  negative  way ;  and  it 
is  surely  impossible  to  deduce  such  a  rule  from  the  premiss  that 
there  must  have  been  a  total  loss,  or  a  loss  equally  inconvenient. 

In  his  great  judgment  in  Peel^  vs.  Merchants  Ins.  Co,^  deli- 
vered in  1822,  Story,  J.,  applied  the  rule  to  an  insurance  of  ship, 
tracing  it  from  the  sources  already  indicated,  and  said,  **  The  rule 
seems  to  be  founded  upon  this  consideration,  that  a  ship  so  much 
injured  is  not  worth  repair,  and  therefore  may  be  abandoned  as 
innavigable,  and  infected  with  a  fatal  infirmity." 

That  explanation  is  unsatisfying.  If  a  ship  can  be  repaired  so 
as  to  sail  the  sea  as  well  as  before,  for  three-quarters  or  five- 
sixths  of  her  value  when  repaired,  how  is  it  possible  to  say  that 
she  is  not  worth  repairing,  or  is  innavigable,  or  infected  with  a 
fatal  infirmity  ?  Is  not  the  conclusion  forced  upon  us  that  we 
are  here  in  the  presence  of  a  fiction  ?  That  this  loss  by  more 
than  half-damage  is  fictitiously,  not  constructively,  total?  And 
that  the  fiction  is  traceable  to  the  early  ideas  that,  as  between 
assured  and  underwriter,  difficult  cases  should  be  handed  over  to 
the  latter  ? 

If  the  rule  had  been  confined  to  ships,  and  if  the  comparison 
were  made  between  the  cost  of  repair  and  the  former  value  of  the 
ship,  as  is  the  case  in  applying  the  75  per  cent  test  under  the 
modem  European  codes,^  there  might  be  something  in  the 
fiction.  For  a  repaired  ship  is  generally  worth  less  than  she  was 
before,  and  the  deduction  of  25  per  cent  might  be  considered 
roughly  to  represent  that  But  in  the  same  case  Story,  J.,  decided 
that  the  comparison  must  be  with  the  repaired  value  of  the  ship, 

»  3  Mason,  27,  p.  69. 

•  Germany,  877,  444 ;  Holland,  663-666 ;  Spain,  789 ;  France,  369  ; 
Belgium,  199. 
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and  without  deducting  thirds  from  the  cost  of  repairs.  Other 
decisions  of  the  Supreme  Court  are  to  the  same  eifect ;  and  I 
understand  that  that  is  the  law  of  the  United  States  generally.^ 

The  effect  of  these  decisions  has  been  partly  got  rid  of  by 
special  clauses  in  the  policies  in  use.  Thus  in  the  Boston  form 
of  policy,*  a  clause  is  inserted  that  *'  the  insured  shall  not  have 
the  right  to  abandon  the  vessel  for  the  amount  of  damage  merely 
unless  the  amount  which  the  insurer  would  be  liable  to  pay 
under  an  adjustment  as  of  a  partial  loss  shall  exceed  half  the 
amount  insured,"  thus  requiring  deductions  of  thirds  from  the 
repairs.  If  the  amount  insured  represents  the  former  value,  and 
if  the  rule  of  deducting  thirds  in  estimating  a  partial  loss  were 
applicable  to  the  whole  of  the  cost  of  repairs,  this  would  be 
equivalent  to  requiring  that  the  cost  of  repairs  should  amount 
to  not  less  than  three-quarters  of  the  former  value,  which  is 
the  rule  in  Continental  Europe.  But  in  fact  thirds  are  not 
deducted  from  the  whole  cost  of  repairs.  Moreover  the  clause 
leaves  out  the  cost  of  recovery  as  an  element  in  the  comparison. 
It  refers  only  to  "  damage " ;  to  matters  which  can  be  brought 
into  an  adjustment  of  a  partial  loss. 

I  have  dwelt  at  some  length  on  the  history  of  this  question, 
because  I  think  that  may  help  us  in  deciding  which  test  of 
constructive  total  loss  should  be  adopted.  It  is  clear  that  if  we 
are  to  have  a  common  basis  of  law  one  uniform  rule  must  be 
chosen.  I  submit  that  on  this  point  the  English  rule  should  be 
followed.  It  is  the  rule  of  most  modem  development  It  is  the 
most  definite;  the  most  free  from  fictions,  and  fictions  breed 
embarrassments ;  it  most  nearly  accords  with  the  principle  that 
insurance  means  indemnity ;  and  it  corresponds  best  with  modem 
methods  of  insurance. 

A  few  words  on  that  last  point  Those  who  are  familiar  with 
marine  insurances  will,  I  think,  agree  that  one  of  the  most 
important  distinctions  is  that  between  insurances  against  losses 
total  and  partial,  and  against  losses  only  which  are  total  It 
is  that  fact  which  makes  the  meaning  of  constmcrive  totid  loss  so 
»  Ph.,  1538.  «  Barber,  Prin.  of  Ins.,  307. 
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important.  As  might  be  expected,  the  rule  of  American  law 
allowing  a  half  loss  to  be  treated  as  a  whole  loss  has  given  rise  to 
great  difficulties  in  relation  to  insurances  of  goods  free  of  particular 
average,  or  against  total  loss  only.  The  question  has  repeatedly 
arisen  whether  for  the  purpose  of  such  limitations  a  loss 
exceeding  one  half,  which  is  in  truth  partial,  is  to  be  treated  as 
total,  because  under  the  law  a  right  to  abandon  is  generally 
allowed  in  such  a  case.  Varying  decisions  on  goods  policies 
as  to  the  effect  of  the  rule  in  such  cases  have  been  given,  in 
the  Supreme  Court  of  the  United  States,  and  in  the  Courts  of 
some  States.  Thus  the  Supreme  Court  has  held  that  for  this 
purpose  a  fifty  per  cent  loss  is  a  partial  loss ;  ^  while  in  Massa- 
chusetts that  has  been  held  to  be  true  only  in  the  case  of 
memorandum  goods  (perishable  in  their  nature),  and  not  of 
goods  not  perishable  in  their  nature.^  I  understand  that  a  case  ^ 
laising  this  latter  point  stands  at  present  for  judgment  in  the 
Supreme  Court  of  the  United  States. 

Again  consider  the  operation  of  the  rule  on  other  insurances, 
such  as  on  freight.  Suppose  a  case  like  Rankin  vs.  Potter 
(L.  IL  6,  H.  L.  83),  an  insurance  during  an  outward  voyage  of 
freight  for  the  homeward  voyage.  A  constructive  total  loss  of 
the  ship  happens  on  the  outward  voyage,  and  hence  a  £ailure  to 
perform  the  homeward  voyage  and  earn  the  insured  freight  If 
the  loss  was  a  constructive  total  loss  within  the  English  rule 
there  has  been  a  clear  total  loss  of  that  freight  For  the  rule 
requires  that  the  ship  must  really  for  business  purposes  have  been 
lost  on  the  outward  vojrage;  and  that  being  so  the  contract  of 
carriage  is  at  an  end.  (Rankin  vs.  Potter  was  a  difficult  case 
owing  merely  to  uncertainty  as  to  the  law  about  notice  of 
abandonment)  But  how  would  the  matter  stand  under  the 
United  States  rule,  if  only  a  half  loss  of  the  ship  had  occurred  ? 
The  homeward  voyage  in  that  case  would  not  really  have  been 

'  Marcardier  vs.  Cktsapeake  Ins,  Co,^  8  Cranch,  39 ;  Phill.,  1615.  Phillips, 
1614,  considered  this  a  mistake. 

'  Keltell  v&  Alliance  Ins,  Co.,  10  Gray,  144 ;  and  see  other  cases  cited  in 
Parsons,  Ins.  II.,  114.     Parsons,  118,  considered  this  distinction  a  mistake. 

•  IVashImm  (Sr*  Mom  Manufacturing  Co,  vs.  Reliance  M,  I.  Co, 
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defeated  Is  the  freight  underwriter  to  be  made  to  pay  a  total 
loss  because  the  law  has  allowed  the  shipowner  to  abandon  his 
ship  to  the  ship  underwriter  under  an  entirely  independent 
contract  ? 

Or  again  compare  with  an  ordinary  contract  of  carriage.  Is 
the  shipper  to  lose  his  claim  to  have  the  goods  carried — ^because 
a  right  to  abandon  to  the  underwriter  on  ship  has  arisen  ? 

Another  difficulty  in  the  American  rule  is  that  it  operates 
differently  according  to  the  place  at  which  it  is  applied.  When 
a  ship  has  arrived  at  her  home  port  of  destination  it  is  laid  down, 
both  as  to  ship  and  cargo,  that  damage  exceeding  half  does  not 
constitute  a  constructive  total  loss;^  and  that  the  test  (as  to 
ship)  is  the  English  one,  viz.,  is  she  worth  repairing  ? 

The  advantage  of  reality  is  on  the  side  of  the  English  rule ;  it 
is  a  rule  based  on  fact,  not  fiction,  and  so  fits  in  better  with  other 
•  legal  consequences  of  the  facts.  Unless  we  are  to  go  back  to  the 
old  view  that  an  assured  should  be  privileged  to  abandon  when  he 
is  in  difficulty,  and  to  claim  a  total  loss  although  there  is  not  a 
total  loss,  the  English  rule  seems  the  one  to  adopt 

And  I  come  to  the  like  conclusion  as  between  the  English 
rules  on  this  point  and  those  of  Continental  Europe.  To  go  back 
to  the  right  of  abandonment  in  cases  of  shipwreck,  and  stranding 
with  bris^  would  be  to  revert  to  less  definite  ideas,  and  therefore 
to  ideas  less  suited  to  business.  As  I  have  said  there  have  been, 
and  apparently  there  are,  great  divergences  of  view  as  to  the 
meaning  of  these  provisions  of  the  law.^  And  in  relation  to 
cargo  at  any  rate  there  have  been  efforts  to  get  rid  of  them.  On 
a  French  Commission  which  sat  in  1865  a  proposal  was  brought 
forward  by  M.  de  Courcy  to  abolish  generally  the  right  of 
abandonment  in  these  cases.^  The  matter  was  examined  as  to 
ship  and  cargo  separately,  and  it  was  decided  not  to  propose  any 
alteration.  As  regards  ships  it  was  said  that  the  presumptions  on 
which  these  cases  of  abandonment  rest  are  true  in  most  instances ; 
that  they  prevent  as  far  as  possible  the  difficulties  and  delays 

*  Phm.,  1532,  1555,  161 1.  »  Jacobs,  $s.  759,  760. 

•  Jacobs,  s.  831. 
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which  the  assured  would  encounter  in  obtaining  payment 
promptly  j  that  promptitude  in  recovering  his  funds  is  necessary 
for  giving  the  insurance  the  full  effect  in  view  of  which  it  was 
contracted ;  and  that  the  legitimate  interests  of  the  insurer  are 
safeguarded  by  the  salvage  and  the  premium.  As  regards  cargo, 
while  recognising  that  in  these  cases  (of  shipwreck  and  stranding) 
the  loss  of  cargo  may  be  little  or  nothing,  and  noting  that  the 
commercial  practice  was  to  exclude  the  legal  right  to  abandon  by 
agreement,  the  Commission  considered  it  better  to  maintain  the 
law,  and  leave  those  who  wished  to  alter  it  by  contract.  And 
here  again  the  justification  of  the  law  put  forward  was  to  save  the 
assured  from  the  difficulties  he  would  encounter  in  proving  his 
loss. 

We  seem  here  to  have  an  instance  of  the  fixedness  and 
inadaptability  of  codified  law.  Many  as  are  the  advantages  of 
a  code,  there  are  also  advantages  in  not  having  the  law  written 
down  and  stereotyped.  It  is  left  perhaps  in  a  state  of  comparative 
vagueness,  and  even  confusion;  but  that  confiision  permits  of 
growth;  and  when  the  subject-matter  of  law  is  developing, 
widening  its  fields  of  operation,  and  altering  its  methods,  the 
possibility  of  growth  and  adaptation  in  the  law  applicable  to  it  is 
no  slight  advantage. 

To  the  French  argument  of  convenience,  and  need  of  assistance 
to  the  assured,  it  seems  sufficient  to  say  that  the  countries  which, 
in  modem  times,  have  had  the  largest  ocean  traffic  have  not  felt 
these  needs,  and  have  no  corresponding  laws  in  relief  or  pro- 
tection of  merchants  and  shipowners  as  against  underwriters. 
But,  fiirther,  it  seems  plain  that  the  need  is  not  felt  on  the 
Continent,  at  any  rate  by  merchants.  As  appears  from  the 
proceedings  of  the  Commission  above  mentioned,  French  policies 
on  cargo  exclude  this  protection.  Jacobs  (s.  831)  quotes  a  clause 
of  the  Antwerp  policy  to  the  same  effect,  by  which  it  is  provided, 
contrary  to  the  provisions  of  the  Belgian  code,  that  abandonment 
of  goods  in  cases  of  shipwreck,  stranding  with  bris,  and  in- 
navigability,  can  only  be  made  when  the  loss  or  deterioratjion 
amounts  to  three-fourths  of  the  value. 
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It  remains  to  consider  whether  a  loss  of  three-fourths  should 
give  the  right  to  abandon.  That  provision  is  found  not  only  in 
the  French  code,  and  in  the  codes  of  Holland,  Belgium,  and 
Spain,  which  follow  that,  but  it  is  also,  in  effect,  the  rule  as  to  ships 
in  the  German  code.  This  last  code  provides  for  "  abandonment"  ^ 
(i)  when  the  ship  is  missing,  and  (2)  when  the  object  of  the 
insurance  is  in  danger  by  the  vessel  or  goods  being  laid  undet 
embargo,  or  seized  by  a  belligerent,  or  otherwise  arrested  by 
order  of  Government,  or  captured  by  pirates,  and  not  released 
within  certain  named  periods.  It  does  not  seem  to  provide  for 
abandonment  in  case  of  damage^  either  of  ship  or  of  goods.  But 
by  Art.  877  it  enables  the  assured,  where  the  ship  has  been  duly 
pronounced  to  be  incapable  or  unworthy  of  repair,  to  put  her  up 
for  sale  by  auction,  and  in  case  of  sale,  the  loss  as  against  the 
underwriter  is  the  difference  between  the  net  proceeds  and  the 
insured  value.  And  the  meaning  of  ** unworthy  of  repair"  is 
defined  by  Art.  444  of  the  code  to  be  "  when  the  cost  of  the  repair 
without  deduction  on  account  of  the  difference  between  old  and 
new  would  amount  to  more  than  three-fourths  of  the  previous 
value." 

So  defined,  it  may  be  that  the  rule  in  Art.  877  generally  gives  a 
result  pretty  near  to  that  of  the  English  test.  It  is,  however,  a 
hard  and  fast  rule,  and  so  will  often  not  fit  the  facts ;  and  quite 
possibly  the  discrepancy  from  fact  may  increase  as  changes 
progress  in  ship-building.  Further,  it  seems  to  ignore  the  cost 
of  recovering  the  ship,  which  must  surely  be  added  to  the  repairs. 
Moreover,  if  the  cost  of  recovery  forms  a  large  part  of  the  whole, 
the  rough  accuracy  of  the  rule  is  greatly  disturbed.  If  a  ship 
worth  ;^io,ooo  be  so  damaged  that  the  repairs  will  cost  ;£'7Soo, 
it  may  well  be  that  the  repaired  ship  will  not  be  worth  more  than 
;^7Soo.  If,  however,  a  ship  worth  ;^io,ooo  strands,  but  can  be 
got  off  undamaged  by  spending  £lloOy  it  cannot  with  any 
accuracy  be  said  that  she  is  constructively  a  total  loss. 

The  one  advantage  of  the  German  three-fourth  rule  seems  to 
be  that  it  avoids  the  necessity  of  estimating  the  repaired  value  of 

»  Art.  865. 
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the  ship ;  but  it  still  requires  an  estimate  of  the  value  of  the  ship 
in  a  sound  state,  for  it  expressly  excludes  the  policy  valuation ;  so 
that  no  very  considerable  advantage  is  gained.^ 

On  the  whole,  it  appears  to  me  that  this  rule  also,  even  limited 
as  it  appears  to  be  in  the  German  code  to  the  case  of  ship,  should 
also  be  rejected  in  favour  of  the  more  accurate  principle  of 
English  law. 

There  may  be  cases,  or  classes  of  cases,  in  which  it  is  desirable 
that  underwriters  shall  agree,  in  certain  events,  to  take  over  the 
thing  insured,  and  pay  the  whole  insured  amount,  although  a  total 
loss  may  not  have  occurred.  There  is  no  wish  to  interfere  with 
any  such  arrangements.  But  let  them  be  made  expressly.  Do 
not  let  it  be  said  that  the  underwriter  pays  in  such  cases  because 
the  law  makes  them  cases  of  total  loss.  To  do  so  is  to  spoil  the 
valuable  idea  of  constructive  total  loss.  If  that  idea  is  to  con- 
tinue to  govern  the  general  right  to  abandon  and  claim  payment 
in  full,  in  cases  of  damage,  let  us  endeavour  to  keep  it  in  an 
accurate,  logical  shape. 

I  come  now  to  the  question,  H^Aen  ought  the  test  for 
constructive  total  loss  to  be  applied  ?  At  what  point  of  time 
ought  the  question  to  be  put  as  to  whether  the  assured  is  or  is 
not  deprived  of  the  thing  insured,  or  as  to  whether  the  cost  of 
recovery  and  repair  will  exceed  the  value  of  the  result  ? 

We  have  here  a  conflict  between  the  English  rule  and  that 
prevailing  in  the  United  States  and  in  Continental  Europe.  The 
former  applies  the  test  at  the  time  of  commencing  an  action 
against  the  underwriters ;  any  improvement  in  the  position  down 
to  that  time,  other  than  one  produced  by  the  underwriters  them- 
selves, is  taken  into  account  in  their  favour.  On  the  other  hand, 
in  the  United  States,  as  in  France,  etc.,  the  question  is.  What  was 
the  position  at  the  time  when  notice  was  given  abandoning  the 
insured  property  to  the  underwriters?  The  validity  of  the 
abandonment  depends  on  the  facts  then  existing.^ 

It  appears  to  me  that  this  latter  is  the  right  rule  to  adopt,  and 

»  Art.  877.  «  Barber,  324. 
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perhaps  there  will  not  be  much  difference  of  opinion  about  it 
The  right  to  treat  a  loss  as  total  when  the  subject  insured  still 
exists  is  a  right  of  election ;  the  assured  elects  by  giving  his 
notice  of  abandonment*  the  question  is  whether  he  has  done 
so  validly.  That  depends  upon  whether  the  thing  insured  is  or 
is  not  then  a  constructive  total  loss.  The  English  rule  to  the 
contrary  has  sprung  from  a  rule  of  procedure  which  requires  that 
the  cause  of  action  shall  exist  at  the  date  of  the  writ — a  rule  not 
of  essential  importance. 

The  consistent  appUcation  of  the  test  at  any  stated  time  is  not, 
however,  without  difficulty.  Things  happen  before  and  after 
which  affect  or  throw  light  upon  the  position  of  the  insured 
subject  at  the  critical  time,  and  it  is  necessary  to  consider  what,  if 
any,  effect  should  be  given  to  them. 

As  regards  subsequent  events,  they  ought  to  be  ignored,  except 
so  far  as  they  assist  the  estimate  of  the  circumstances  and  of 
expenses  and  values,  which  has  to  be  made  from  the  standpoint 
of  what  was  known,  or  may  be  assumed  to  have  been  known,  at 
the  critical  time ;  changes  in  the  circumstances  which  happen  after, 
but  could  not  in  ordinary  course  have  been  foreseen,  should  be 
disregarded. 

As  regards  precedent  events,  they  ought  also,  I  think,  to  be 
ignored ;  but  I  am  not  sure  that  that  has  always  been  done.  The 
fundamental  question  is,  Is  the  ship  as  she  lies  worth  recovering  and 
repairing;  or,  are  the  goods  as  they  lie  worth  recovering  and 
carrying  forward?  Suppose,  now,  that  before  that  critical  time 
expenses  have  been  incurred  with  a  view  to  diminishing  the  loss, 
or  that  General  Average  or  salvage  liabilities  have  been  incurred 
since  the  disaster  which  has  caused  the  loss,  ought  those  expenses 
and  liabilities  to  be  added  to  the  estimate  of  cost  of  recovery 
and  repair? 

By  way  of  illustration,  consider  the  case  of  a  ship  battered  at 
sea  and  taken  into  a  port  of  refuge,  after  a  jettison,  and  with  the 
assistance  of  salvors ;  and  suppose  notice  of  abandonment  to  be 
given  when  the  port  has  been  reached.  Or,  again,  consider  the 
case  of  a  stranded  ship,  where  efforts  have  been  made  to  get  her 
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off,  by  jettison  of  cargo  and  employment  of  salvors,  but  without 
the  desired  result,  and  notice  of  abandonment  afterwards  given* 

To  take  into  account  the  ship's  share  of  these  expenses  and 
sacrifices  after  the  casualty,  would  really  be  to  estimate  the  cost 
of  recovery  and  repair  as  at  the  time  of  the  casualty,  on  the  con- 
ditions then  existing.  No  system  of  law,  so  far  as  I  know,  does 
that  If  that  were  the  time  at  which  to  test,  then  every  capture 
and  every  abandonment  of  a  ship  at  sea  would  be  a  total  loss, 
although  re-captors,  or  salvors,  might  bring  her  safe  into  port 
before  any  news  of  the  loss  had  been  received. 

The  expenses  we  are  considering  are  generally  what  are  known 
as  sue  and  labour  charges,  and  can  usually  be  recovered  from  the 
insurers  under  the  sue  and  labour  clause  in  the  policy.  Or,  they 
are  General  Average  expenditures  to  which  the  other  interests 
saved  must  contribute.  But  however  that  may  be,  if  the  question 
is  whether  the  ship  as  she  lies,  at  the  critical  time,  is  worth  re- 
covering, they  are  not  really  elements* 

Another  question  is  whether,  in  estimating  the  cost  of  repairing^ 
deduction  should  be  made  of  any  amounts  which  have  to  be 
contributed  to  that  by  other  interests  in  respect  of  damage  to  the 
ship  by  General  Average  sacrifices,  prior  to  the  abandonment 

Here,  again,  this  is  not  an  element  in  determining  whether 
the  ship  is  worth  repairing.  The  right  of  the  shipowner  to 
General  Average  contributions  for  the  sacrifice  of  his  ship  is 
complete,  and  independent  of  whether  the  repairs  be  done  or  not^ 
If  the  underwriters  pay  a  total  loss  they  will  take  over  that  right 
And  if  the  contribution  has  been  already  received  it  must  be  paid 
over  to  them. 

I  propose,  then,  to  adopt  the  time  of  notice  of  abandonment  as  the 
time  at  which  the  question  of  constructive  total  loss  or  not  should 
be  put,  and  that  the  question  should  be  whether  the  thing  insured 
is  then  a  total,  loss.  Cases  occur,  however,  in  which  a  constructive 
total  loss  happens  without  notice  of  abandonment  being  given,  or 

^  The  claim  to  deduct  this  was  given  up  in  Ex.  Ch.  in  Kemp  vs.  HaUiday, 
34  L.  J.  Q.  B.  233 ;  L.  R.,  i  Q.  B.  520 ;  and  it  was  ignored  by  Blackburn,  J., 
m  the  Court  below. 
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required ;  for  example,  where  the  master  has  properly  sold  ship 
or  goods  after  a  disaster  in  order  to  mitigate  further  loss ;  or  when 
the  thing  insured  has  been  sold  under  an  order  of  Court,  say  at 
the  suit  of  salvors.  In  such  cases  I  suppose  the  time  for  applying 
our  tests  must  be  that  of  the  sale  or  other  event  which  has  made 
a  notice  of  abandonment  useless,  and  therefore  needless. 

A  third  difference,  in  the  laws  relating  to  constructive  total 
losses,  arises  with  regard  to  the  effect  of  an  abandonment  upon  the 
rights  in  the  thing  insured. 

The  general  rule  is  that  upon  payment  of  a  total  loss  the 
underwriter  becomes  entitled  to  all  that  remains  of  the  assored's 
interest  in  the  thing  insured,  and  to  all  the  assured's  rights  and 
remedies  against  others  in  respect  of  the  loss.  But  a  difference 
exists  as  to  the  time  from  which  this  transfer  of  the  property  is  to 
date. 

In  England  and  in  the  United  States  the  abandonment  relates 
back  to  the  time  of  the  loss,  and  the  underwriter  takes  the  pro- 
perty from  then.  On  the  other  hand,  in  France  (Art  385), 
Belgium  (Art  216),  and  Holland  (Art  678),  and  apparently  in 
Germany  also  (Art.  872),  the  transfer  only  operates  from  the 
date  of  notice  of  abandonment  There  have,  however,  been 
very  various  opinions  of  French  writers  on  the  effect  of  the  pro- 
visions of  the  codes,  and  some  French  writers  of  great  influence 
are  of  opinion  that  the  transfer  operates  from  the  date  of  the 
disaster.^ 

On  this  point  I  propose  that  the  English  and  American  rule  be 
adopted. 

Next,  as  to  the  effect  of  the  transfer  by  abandonment  upon 
the  freight  which  was  in  course  of  being  earned  when  the  loss 
occurred* 

Here  the  English  rule  differs  from  that  of  the  United  States, 
inasmuch  as  it  gives  the  whole  freight  earned  by  the  ship,  by 
completing  the  voyage  after  the  accident,  to  the  undenvriter  on 

'  *' Jacobs,  ii.,469,  citing  J.  V.  Cauvet,  E.  Cauvet,  Weil,  and  Lyon-Caen  and 
Renault. ', 
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ship,  as  owner  of  the  ship.  The  rule  established  by  the  American 
decisions  apportions  freight  so  earned  between  the  underwriter 
on  ship  and  the  assured,  or  his  underwriter  on  freight^ 

The  Continental  codes  differ  on  this  matter.  The  French  code 
(Art  386)  gives  the  freight  (j^o  rata)  on  goods  saved  to  the 
abandonees  of  ship.  The  Belgian  code  (Art.  218)  gives  it  to 
the  abandonees  of  freight  The  code  is  dealing  with  an  abandon- 
ment of  freight  (say  for  the  voyage),  and  gives  the  underwriter  on 
freight  all  freights  received,  or  due,  down  to  the  casualty.  The 
German  code  (Art.  872)  provides  that  the  underwriter  on  ship 
shall  be  entitled  to  the  net  amount  of  freight  for  the  voyage,  so  far 
as  earned  after  the  notice  of  abandonment. 

I  propose  that  the  United  States  rule  be  adopted,  as  against  the 
English,  and  have  endeavoured  to  provide  for  the  case  in  which 
part  of  the  freight  has  been  paid  in  advance.  The  provision  of 
the  German  code,  that  the  freight  allawed  to  the  underwriter  on 
ship  shall  be  the  net  freight  earned  after  abandonment,  seems 
wrong,  since  the  expenses  subsequent  to  the  abandonment  will 
have  been  chargeable  to  those  underwriters.  The  division  should 
be  of  the  gross  freight,  leaving  the  shipowner  to  bear  the  expenses 
prior  to  the  casualty,  and  the  underwriter  on  ship  to  bear  the 
expenses  subsequent  to  that. 

II. 

In  estimating  the  amount  of  a  partial  loss  to  ship,  it  has  been 
customary  to  make  deductions  from  the  cost  of  repairs,  with  a 
view  to  eliminating  the  advantage  to  the  assured  in  having  new 
material  in  place  of  old. . 

The  customary  deductions,  however,  differ.  For  purposes  of 
General  Average,  they  have  largely  been  made  uniform  by  Rule 
Xm.  of  the  York-Antwerp  Rules  of  General  Average. 

It  is  desirable  that  they  should  also  be  uniform  for  purposes  of 
iosurauce ;  and  it  is  proposed  to  make  the  York- Antwerp  Rule 
apply  to  insurances  of  ship. 


'  Phill.,  1502,  1650. 
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IIL 
Unseaworthiness  and  Negligence. 

I  pass  now  to  the  second  principal  group  of  differences  in  the 
laws  relating  to  marine  insurance,  those  touching  the  obligations 
of  the  assured.  I  will  not  attempt  to  discuss  all  his  obligations, 
but  merely  those  upon  which  varying  rules  exist  in  different 
countries. 

We  may,  for  discussion,  divide  these  into  two :  (a)  unsea- 
worthiness of  ship;  (^)  negligence  in  the  conduct  of  the  ad- 
venture. 

(a)  First,  as  to  the  obligation  to  have  the  ship  seaworthy.  The 
law  as  to  this  in  England  seems  to  me  very  unsatisfactory.  It  is 
over-severe  against  the  assured  in  some  respects,  and  over-lax  in 
others.  In  a  voyage  policy  it  requires  definitely  that  the  ship 
shall  have  been  in  a  seaworthy  state  on  sailing  upon  the  voyage. 
Care  to  provide  this  is  insufficient ;  the  care  must  have  succeeded  ; 
that  a  defect  which  rendered  the  ship  unfit  was  latent,  and  could 
not  have  been  discovered  by  any  reasonable  effort,  is  no  excuse. 

Furtber,  this  warranty  is  made  a  condition  of  the  policy.  If  not 
satisfied,  the  poUcy  either  does  not  attach  or  it  ceases  to  be 
effectual  So  that  if  a  ship  were  to  sail  with  an  insufficient  supply 
of  coal  for  the  voyage,  and  were  to  be  destroyed  by  a  tempest, 
the  underwriter  would  not  be  liable,  although  that  happened  quite 
irrespective  of  the  coal  supply,  and  even  without  the  shortness  of 
coal  having  been  discovered. 

And  these  very  severe  conditions  apply  not  only  to  voyage 
policies  on  ships  but  also  to  policies  on  goods. 

On  the  other  hand,  under  English  law,  if  the  ship  has  first 
sailed  seaworthy  the  underwriter  is  liable  for  losses  by  sea  perils, 
even  though  there  may  have  been  gross  negligence  in  allowing 
the  ship  to  leave  a  port  of  call,  or  port  of  refuge,  in  an  unfit  state, 
and  although  the  losses  would  not  have  happened  but  for  that 
Further,  in  the  case  of  time  policies,  the  law  imposes  no  provision 
or  condition  as  to  seaworthiness  at  all.    So  that  the  underwriter 
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is  liable  for  a  loss  by  sea  perils  although  occasioned  by  the  ship's 
unseaworthiness,  unless  he  can  show  that  she  was  sent  to  sea  in 
that  condition  by  the  assured  wilfully. 

The  law  of  the  United  States  corrects  some  of  these  defects. 
It  applies  the  warranty  to  time  policies  as  well  as  to  voyage 
policies ;  and  it  imposes  (as  I  understand)  an  obligation  to  use 
care  to  do  at  each  port  of  call  what  reasonably  should  be  done  to 
make  the  ship  fit,  before  sailing  thence.^ 

On  the  other  hand,  that  law  appears  to  make  performance  of 
the  warranty  a  condition  of  the  policy ;  ^  and  also  applies  it  to 
insurances  of  goods,^  and  thus  maintains  and  extends  the  over- 
severity  of  English  law. 

On  the  Continent  of  Europe  the  state  of  the  law  is  very  dififerent 
The  codes  do  not  impose  any  condition  of  seaworthiness. 

In  France  (352),  Belgium  (183),  and  Holland  (276),  losses 
caused  by  the  act  or  default  of  the  shipowner  or  his  agents  do 
not  fell  upon  the  underwriter  on  ship,  nor  do  losses  which  happen 
owing  to  inherent  defects  in  the  ship*  so  that  the  assured  will 
fail  to  recover  for  a  loss  by  perils  of  the  sea  if  that  was  con- 
tributed to  by  some  defective  state  of  the  hull  or  machinery, 
or  by  some  negligent  failure  of  his  agents  to  provide  a  proper 
crew,  fuel,  etc. 

But  a  distinction  has  to  be  noted.  Generally  the  insurance 
covers  the  peril  of  "  barratry,"  and  that  is  treated  in  the  laws  we 
are  considering  as  including  negligent  acts  of  the  master  and 
crew.  So  that  if  a  ship  leaves  a  port  with,  say,  an  insufficient 
supply  of  coal,  owing  to  negligence  of  the  master  or  engineer,  it 
would  seem  that  underwriters  must  pay  for  losses  consequent 
upon  that ;  unless  perhaps  it  can  be  said  that  such  an  act  is  not 
done  by  the  master  as  such. 

Apparently  a  claim  on  a  policy  on  goods  is  not  affected  by  the 
condition  of  the  ship,  or  by  the  defaults  of  the  ship's  agents. 

The  German  code  (825)  expressly  deals  with  the  subject  of 

»  PhiU.,  731 ;  Barber,  s.  109. 

*  Qy.  the  operation  of  the  policy  may  be  suspended  and  revived  :  Phill.,  s.  734. 

»  Barber,  s.  107. 
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unseaworthiness.  In  the  case  of  insurances  of  shi^  or  freight  it 
provides  that  the  underwriters  are  not  liable  for  damage  occasioned 
in  consequence  of  the  vessel  having  been  sent  to  sea  in  an  unsea- 
worthy  condition.  Presumably  this  applies  at  each  port  from 
which  a  sailing  is  made.  It  does  not  seem  to  make  the  sea- 
worthiness a  condition  of  the  policy.  Nor  does  it,  apparently, 
apply  to  cargo  policies. 

Among  these  different  s}rstems  it  is  evidently  necessary  to  make 
some  compromise.     With  this  view  let  us  put  some  questions. 

(i)  Ought  the  obligation  to  make  the  ship  seaworthy  (the 
warranty  of  seaworthiness),  in  whatever  shape  we  put  it,  to  be  ^ 
condition  of  the  insurance  ?  Ought  the  whole  effectiveness  of  the 
policy  to  disappear  if  that  is  not  satisfied?  Or  will  it  be  enough 
that  the  insurer  shall  not  be  liable  for  losses  consequent  upon  a 
breach  of  the  warranty  ? 

If  it  is  not  necessary  to  take  the  more  severe  position,  it  seems 
very  desirable  to  avoid  doing  so.  I  suggest  that  the  view  of 
Continental  Europe  is  the  better  one. 

(2)  How  far  should  the  warranty  extend  ?  Should  it  amount 
to  a  promise  that  the  ship  shall  on  sailing  be  free  from  defects 
rendering  her  unfit,  including  latent  defects  which  no  reason- 
able care  would  discover?  Or  should  it  only  warrant  against 
causes  of  unseaworthiness  which  reasonable  care  would  have 
avoided  ? 

Here  again  England  and  the  United  States  present  the  severe 
view — the  continent  of  Europe  presents  a  mixed  view ;  on  some 
points  {vice prqpre)  the  full  severity;  on  others  (equipment)  the 
test  of  whether  there  has  been  negligence ;  and  again,  on  other 
points  (when  acts  of  the  crew  are  involved),  the  warranty  seems  to 
disappear  entirely. 

I  suggest  that  the  less  severe  view  is  the  right  one  to  adopt; 
more  especially  if  the  warranty  is  extended  (as  I  would  propose) 
to  every  sailing  from  a  port  during  the  currency  of  the  policy. 
Let  the  assured  be  bound  to  see  that  reasonable  care  be  taken  to 
have  the  ship  seaworthy  on  each  such  sailing;  but  let  him  not 
lose  his  indemnity  when  there  has  been  no  £ulure  to  take  such 
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care,  even  though  a  defect  in  the  ship  has  caused  the  loss.  And 
let  the  underwriter  be  relieved  from  liability  for  losses  which 
arise  from  a  breach  of  the  assured's  obligation,  but  not  from 
other  losses  by  perils  insured  against 

(3)  Ought  the  warranty  to  apply  to  time  policies  as  well  as  to 
voyage  policies? 

The  difficulty  pointed  out  in  England  is  that  a  time  policy 
often  attaches  when  the  ship  is  at  sea.  In  the  United  States,  I 
am  in  doubt  whether  the  warranty  relates  to  the  last  previous 
sailing,  or  to  the  next  subsequent  sailing.  On  the  Continent  of 
Europe  no  distinction  seems  to  be  drawn  between  the  two  classes 
of  policies. 

The  suggested  rule  that  an  undertaking  to  use  care  shall  relate 
to  each  sailing  during  the  currency  of  the  policy,  will  be  applic- 
able to  time  policies  as  well  as  to  voyage  policies,  and  wiU  avoid 
difficulties. 

(4)  Should  the  warranty  be  implied  in  policies  on  goods  ? 

I  suggest  that  it  should  not,  adopting  the  view  of  Continental 
Europe.  Shippers  of  goods  cannot  control  the  matter.  Their 
imderwriters  generally  know  more  of  the  ships  which  carry  their 
goods  than  they  do.  Why,  then,  should  the  shippers  run  this 
risk  of  losing  their  insurances  ? 

In  practice,  I  believe,  underwriters  in  England  never  think  of 
relying  upon  this  warranty  as  against  an  assured  on  cargo.  If  it 
be  desired  that  such  a  warranty  should  form  part  of  the  contract, 
it  should  be  expressed  in  the  policy. 

On  the  whole,  I  submit  as  a  fair  compromise  Rule  18.  That 
rule  will,  in  England,  at  any  rate,  give  very  considerably  more 
protection  to  underwriters  on  ships  than  they  have  at  present 
At  the  same  time,  it  will  mitigate  the  needlessly  severe  operation 
of  the  existing  law  against  the  assured,  in  some  cases. 

(^)  Next,  as  to  the  eflfect  of  negligence  of  the  assured  or  his 
servants  in  the  conduct  of  the  adventure.  Here  there  is  a  very 
marked  difference  between  the  view  established  as  law  in  England 
and  in  the  United  States,  aad  the  law  laid  down  in  the  Continental 
codes  of  Europe. 


Digitized  by 


Google 


(     128     ) 

With  us  the  question  to  be  put  is,  Was  the  loss  proximately 
caused  by  a  peril  insured  against?  If  it  was  so  caused,  it  is 
immaterial  that  that  cause  was  brought  into  operation  by  some 
negligence  of  the  assured,  or  his  agents  or  servants.  Where, 
owing  to  some  carelessness  of  an  officer,  a  ship  is  steered  on  to  a 
rock,  or  into  collision  with  another  ship,  and  sunk,  the  under- 
writer must  pay,  the  loss  being  by  a  sea  peril  Where,  owing  to 
carelessness  of  men  employed  in  port,  say  mechanics  or  steve- 
dores, the  ship  is  set  on  fire,  the  underwriter  must  pay,  the  loss 
being  by  fire. 

The  one  exception  is  that,  when  the  assured  has  himself 
wilfiilly  brought  about  the  loss,  he  cannot  put  that  upon  the 
underwriters;  he  is  not  allowed  to  take  advantage  of  his  own 
wrong. 

One  other  case,  which  may  possibly  be  regarded  as  an  excep- 
tion, is  that  the  underwriter  cannot  be  made  liable  for  an  aggrava- 
tion of  a  loss  by  a  peril  insured  against  where  the  assured  might, 
by  reasonable  effort,  have  prevented  that  aggravation.  For 
example,  the  underwriter  is  not  liable  for  a  total  loss  arising  from 
a  compulsory  sale  (say  by  salvors  of  a  derelict  ship)  where  the 
assured  might,  by  reasonable  exertions,  have  prevented  the 
sale.^ 

In  such  a  case  the  subsequent  loss  is  not  the  natural  conse- 
quence of  the  peril. 

The  law  in  the  United  States  is  (as  I  understand  it)  the  same 
as  with  us.  It  does  not  regard  the  remote  negligence  as  the 
cause  of  the  loss,  and  does  not  disqualify  the  assured  firom 
recovering.* 

In  France,  and  in  those  countries  which  follow  the  French 
code,  the  law,  as  I  understand,  is  diflferent  The  fact  that  the 
loss  has  been  brought  about  by  negligence  of  the  assured  or  his 
servants  or  agents,  is  a  defence  to  the  underwriter.     If,  however, 

1  Stringer  vs.  English^  etc.,  Co,  (L.  R.  4,  Q.  B.  691) ;  and  see  FhilL,  1046. 

■  Barber,  s.  81 ;  Phillips,  1046,  1049,  733 ;  also  Amoald,  6th,  760 ;  citiiig 
Patapsco  Co.  vs.  Coulter,  3  Peters,  222 ;  Columbia  Co,  vs.  Laurence^  lo  Peters, 
517  \  WaUrt  vs.  Merchant  Co,,  11  Peters,  213  ;  3  Kent  Comm.,  303,  304. 
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the  insurance  covers  "barratry"  (as  usually  it  does*),  careless 
acts  and  neglects  of  the  master  and  crew  are  treated  as  barratiy, 
with  the  result  that  the  underwriter  remains  liable.  This  view  of 
the  meaning  of  "barratry**  widely  differs  from  that  taken  with  us 
and  in  America.  We  apply  it  only  to  fraudulent  or  wilfully  illegal 
acts.  The  difference  may  be  of  serious  importance ;  for  if  the 
French  view  be  taken,  an  insurance  against  barratry  would  seem 
to  cover  accidental  damage  (say  to  the  ship's  engines)  by  mere 
carelessness  or  neglect  of  the  engineers,  without  any  peril  of  the 
sea,  a  result  which  does  not  accord  with  the  effect  of  an  ordinary 
policy  in  England. 

But,  apart  from  "  barratry,"  the  underwriter  under  French  law 
incurs  no  liability  if  the  loss  has  been  a  result  of  negligence  of  the 
assured,  or  his  servants  or  agents,  on  sea  or  on  land.^ 

Under  the  German  code  (Art.  825),  the  underwriter  is  not 
answerable  for  '^  damage  arising  out  of  any  default  of  the  assured," 
or,  in  the  case  of  cargo  or  profits,  for  damage  '^  occasioned  by  a 
default  of  the  shipper,  consignee,  or  supercargo  in  their  respective 
capacities."  I  am,  however,  in  doubt  as  to  the  meaning  of  de- 
fault, and  as  to  whether  this  is  held  to  include  defaults  by  the 
servants  or  agents  of  the  assured  {Cf.  Art  824  (6)  as  to  under- 
writer's liability  for  loss  by  dishonesty  or  default  of  the  crew). 

The  sound  rule  on  this  subject  is,  I  suggest,  that  which  obtains 
in  England  and  in  the  United  States,  a  rule  which  has  been 
developed  by  the  cases  which  have  arisen,  and  in  view  of  the 
needs  of  business.  The  mistakes,  neglects,  and  careless  acts  of 
men  are  among  the  ordinary  vicissitudes  of  manne  adventures. 
Those  mistakes  and  acts  become  of  serious  moment  owing  to  the 
perils  by  which  such  adventures  are  beset;  and  the  object  of  marine 
insurance  is  to  get  rid  of  the  risks  from  those  perils,  whether  they 
occur  by  pure  accident  or  through  mistakes  made,  and  whether 

*  The  Gennan  Code,  824  (6),  and  the  Belgian  Code,  184,  presume  that 
barratry  is  to  be  covered.  On  the  other  hand  the  French  Code,  353,  and  the 
Portuguese,  604,  exclude  it  unless  agreed ;  while  the  Dutch  Code  (637,  640) 
seems  to  exclude  it  from  insurances  on  ship  or  freight  unless  agreed,  but  to 
include  it  in  other  cases. 

•  Jacobs,  s.  774. 
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they  arise  with  overwhelming  force,  or  become  important  through 
failure  of  precaution  or  promptness  in  meeting  them. 

In  contracts  of  carriage  the  modem  practice  is  to  relieve  ship- 
owners from  responsibility  for  the  absolute  fitness  of  their  ships, 
and  from  liability  for  the  mistakes  and  neglects  of  their  servants. 
Far  less  should  contracts  of  insurance  leave  those  risks  upon  the 
shipowner  if  they  are  to  meet  his  need  for  insurance.  It  seems 
plain  to  me  that  a  set  of  insurance  rules  which  had  that  effect 
would  be  of  no  practical  value. 

IV. 

The  remaining  subject  to  be  dealt  with  is  that  of  double 
insurances. 

It  sometimes  happens  that  the  same  insurable  interest  is  insured 
by  several  policies  to  more  than  its  full  amount  in  the  aggregate. 
This  may  happen  by  mistake,  or  may  be  done  for  greater  caution, 
where  the  assured  doubts  the  solvency  of  some  of  his  insurers. 
It  would  be  contrary,  of  course,  to  the  principles  of  the  law  to 
allow  the  assured  to  recover  under  such  insurances  more  than  the 
full  value  of  his  interest  once.  But  there  is  more  than  one  way 
of  regarding  the  effect  of  these  double  or  over-insurances. 

On  the  one  hand  it  is  under  some  s)rstems  of  law  considered 
that  when  the  full  interest  of  the  assured  has  once  been  covered, 
any  subsequent  insurances  are  made  without  interest,  and  are 
invalid.  So  that  the  order  of  dates  must  be  looked  at,  and  no 
recovery  be  allowed  upon  any  of  these  later  insurances.^ 

Under  other  systems  the  view  taken  is  that  all  the  insurances 
are  valid  contracts ;  that  the  assured  may  enforce  any  of  them  in 
any  order  provided  he  only  recover  the  full  amount  of  his  insured 
interest  once ;  while  the  rights  of  the  insurers  inter  se  are  ad- 
justed by  allowing  those  who  have  paid  to  claim  contributions 
flrom  those  who  have  not. 

It  seems  plainly  necessary  that  as  insurances  done  on  the  same 
subject,  in  different  countries,  may  be  done  so  as  to  produce 

»  E,g.i  France,  334,  359;  HoUand,  277;  Germany,  792. 
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double  insurance,  there  should  be  one  rule  on  this  subject  for  all 
I  suggest  that  the  rule  to  be  adopted  is  that  which  regards  all  the 
insurances  as  valid 

There  is  no  theoretical  necessity  for  not  so  regarding  them,  and 
to  refuse  to  do  so  is  a  considerable  hardship  when  double 
insurance  is  effected  in  order  to  guard  against  insolvency  of 
underwriters.  This  hardship  is  met  in  some  of  the  code^  by 
allowing  a  second  insurance  to  be  made,  provided  it  be  made 
expressly  on  the  terms  that  the  assured  can  only  claim  under  it 
whatever  he  cannot  recover  under  the  first  ^ 

There  are  practical  reasons  also  in  favour  of  the  (English)  rule 
which  regards  all  the  policies  as  valid.  Under  it  the  underwriters 
are  all  on  an  equal  footing,  and  there  is  no  necessity  to  inquire 
into  the  dates  when  the  insurances  have  been  effected.  Looking 
at  the  very  various  modes  in  which  insurances  are  effected  one 
sees  many  opportunities  for  difficulty  in  such  inquiries ;  e.g.y  is  the 
date  of  the  slip,  or  original  agreement,  or  of  the  policy,  to  be 
looked  at?^  Where  insurances  on  goods  are  partly  under  open 
cover,  or  covers,  and  partly  by  special  insurances,  how  are  the 
dates  to  be  reckoned  ?  The  necessity  for  rules  of  contribution 
of  the  underwriters  inter  se  is  not  obviated  under  the  French 
system  ;  for  policies  of  the  same  date  are  treated  as  simultaneous. 

A  further  important  practical  difference  arises  when  the 
valuations  under  the  several  policies  differ.  Under  the  English 
system  there  is  not  much  difficulty  in  seeing  the  position  of  the 
assured,  or  in  arranging  the  manner  in  which  contributions  are 
to  be  made  among  the  underwriters. 

As  an  example,  suppose  three  insurances  made  of  the  same 
subject  matter,  with  X,  Y,  and  Z,  on  valuations  respectively  of 
;^iooo,  ;^i5oo,  and  ;^20oo.  And  suppose  the  insurance  with 
X  to  be  for  ;^iooo,  with  Y  for  ;£iooo,  and  with  Z  for  ;£'5oo. 
Then  suppose  a  partial  loss,  amounting  say  to  ;^5oo,  to  take 
place. 

Under  the  English  rule  X,  Y,  and  Z  would  each  be  liable ;  X 

Holland,  280  ;  Germany,  793. 
»  France,  359,  says  the  date  of  the  policy. 
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to  pay  50  per  cent  of  the  amount  he  has  insured ;  Y  to  pay 
33  per  cent ;  Z  to  pay  25  per  cent  But  the  assured  must  not 
from  all  of  them  together  recover  more  than  100  per  cent  of  his 
loss ;  and  X,  Y^  and  Z  must  contribute  inter  se  in  proportion  to 
their  several  liabilities,  in  regard  to  the  loss,  under  their  policies. 

If  the  loss  were  total,  instead  of  partial,  X,  Y,  or  Z  would  be 
liable  to  the  assured  in  the  full  amount  insured  by  his  policy, 
provided  that  amount  had  not  already  been  recovered  from  the 
others.  The  contributions  inter  se  are  less  easily  expressed.  In 
all  the  assured  would  recover  ;£'2ooo  in  respect  of  his  total 
loss.  Of  this,  the  last  ;£'5oo  was  only  recoverable  from  Z, 
and  should  not  be  considered  as  doubly  insured.  The  next 
preceding  ;^5oo  was  then  only  insured  by  Y,  and  again  should 
not  be  treated  as  doubly  insured.  The  remaining,  first,  ;£'iooo 
was,  however,  insured  by  X  (for  ;^iooo)  and  by  Y  (for  ^500) ; 
X  and  Y  should  therefore  contribute  towards  it  {inter  se)  in  the 
proportions  of  two-thirds  and  one-third. 

I  do  not  know  how  the  French  S3rstem  (say)  would  be  applied 
in  such  cases.  Would  X  pay  the  whole  of  the  partial  loss 
of  ;^5oo?  Would  the  Y  and  Z  policies  be  treated  as  valid 
at  all  ?  And  if  so  could  X  call  on  them  for  any  and  what 
contributions? 

But  this  is  not  a  matter  which  can  be  conveniently  discussed  in 
detail  at  the  end  of  this  paper.  I  will  merely  submit  that,  as 
there  is  nothing  wrong  in  insuring  twice  over,  contracts  should 
not  be  treated  as  invalid  because  they  have  that  effect  tmless 
some  serious  practical  reasons  can  be  advanced  for  so  doing. 

Let  me  say  again  that  there  is  no  idea  of  in  any  way  restricting 
complete  freedom  of  contract  Where  the  circumstances  of  a 
particular  case  require  it  special  clauses  can  be  used.  The 
object  aimed  at  is  to  arrive  at  sound  rules  suitable  for  adoption  in 
the  general  case,  in  all  countries,  upon  those  points  on  which 
marine  insurance  law  differs  in  one  country  and  another.  The 
incorporation  of  the  rules  in  the  ordinary  form  of  poRcy  in  use 
will  still  leave  it  open  to  insw  special  clauses,  in  any  case,   to 
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exdude  or  modify  the  effect  of  the  rules  upon  any  particular 
point 

A  print  of  proposed  rules,  intended  to  carry  out  the  suggestions 
of  this  paper,  is  in  your  hands.  But  it  would  be  too  much  to  sup- 
pose that  they  could  be  discussed  and  dealt  with  off  hand.  The 
drafting  requires  careful,  detailed  criticism. 

I,  therefore,  only  ask  you  now  to  consider  the  leading  principles 
to  be  adopted.  These  are  expressed  in  the  thirteen  resolutions, 
of  which  a  print  also  is  in  your  hands.  If  those  resolutions,  or 
modifications  of  them,  commend  themselves  to  you,  I  ask  you  to 
adopt  them,  and  to  refer  the  drafting  of  the  rules,  which  shall  work 
out  their  effect,  to  a  committee,  who  may  consider  and  report 
hereafter. 

Mr.  Carver  concluded  by  presenting  the  following  series  of 
resolutions,  and  offered  to  move  their  adoption  either  collectively 
or  singly,  as  the  Conference  should  think  best. 

Marine  Insurance  REsoLxnioNs. 

I. 

Constructive  Total  Losses. 

1.  That,  in  cases  of  damage,  the  test  of  constructive  total  loss 
of  ship  should  depend  upon  whether  the  whole  cost  of  recovering 
her  and  making  her  fit  for  the  same  service  as  before  would  exceed 
her  value  when  recovered  and  repaired. 

2.  That,  in  case  of  damage,  a  constructive  total  loss  of  c^rgo 
should  be  allowed  when,  and  only  when, 

(x)  Owing  to  perils  insured  against  it  cannot  be  carried 
forward  to  the  destination,  or  if  so  carried  would  not  arrive  in 
specie ;  or 

(2)  Owing  to  perils  insured  against,  the  carrying  ship  cannot 
complete  the  voyage  with  the  goods,  and  the  shipowner  does  not 
forward  them,  and  they  can  only  be  brought  to  the  destination  by 
incurring  expenses  of  recovering,  conditioning  and  forwarding, 
which  would  exceed  their  gross  market  value  on  arrival,  less 
expenses  of  selling. 
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3-  That  the  right  to  claim  payment  of  a  total  loss  should  depend 
upon  the  position  and  condition  of  the  ship  or  cargo  at  the  time 
of  giving  notice  of  abandonment ;  or,  at  the  time  of  the  event 
happening  which  has  made  notice  of  abandonment  unnecessary. 
The  estimate  of  whether  ship  or  cargo  is  a  constructive  total  loss 
should  be  with  reference  to  the  apparent  and  probable  circum- 
stances at  the  time  above  defined. 

4*  That  the  right  of  the  insurer  to  the  salvage,  upon  payment 
of  a  total  loss,  should  relate  back  to  the  time  of  the  casualty  which 
caused  the  loss. 

5.  That  freight  earned  by  the  ship  by  completing  an  insured 
voyage  after  transfer  to  the  insurer,  should  be  apportioned 
between  the  assured  and  the  insurer  in  proportion  to  the  dis- 
tances run  by  the  ship  in  earning  that  freight  before  and  after  the 
casualty. 

6.  That  an  insurer  of  freight  who  insures  against  partial  loss 
should  indemnify  the  assured  in  respect  of  freight  loss  by  him 
owing  to  a  constructive  total  loss  of  ship,  although  the  whole 
freight  may  have  been  earned  by  the  ship  after  transfer  to  the 
insurer  of  ship. 

II. 
Particular  Average  of  Ship. 

7.  The  deductions  from  the  cost  of  repairs  in  respect  of  new  for 
old,  for  ascertaining  the  amount  of  a  partial  loss  of  ship,  should 
be  those  allowed  by  Rule  XIII.  of  the  York-Antwerp  Rules  of 
General  Average. 

III. 
Seaworthiness  and  Negligence. 

8.  That  in  any  insurance  of  ship,  or  of  any  interest  dependent 
upon  ship,  the  assured  (subject  to  express  agreement)  should  be 
considered  to  warrant  as  follows : 

(i)  That  the  ship  where  the  insurance  first  attaches  in  port, 
is  then  in  a  fit  condition  to  lie  there. 
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(2)  That  all  reasonable  care  will  be  taken  to  make  the  ship  fit 
and  properly  manned,  equipped,  and  documented  for  her  voyage 
on  each  sailing  from  any  port  during  the  currency  of  the  insur  - 
ance :  Provided  that  where  the  voyage  includes  more  than  one 
stage  it  will  suffice  that  care  be  taken  to  make  the  ship  fit  and 
properly  manned,  equipped,  and  documented  at  the  beginning  of 
each  stage  for  that  stage. 

9.  That  the  insurer  should  not  be  liable  for  any  loss  consequent 
upon  a  breach  of  the  warranty  stated  in  8,  although  proximately 
caused  by  a  peril  insured  against ;  but  that  the  insurance  should 
not  be  conditional  upon  performance  of  that  warranty  and  should 
not  be  invalidated  by  a  breach  of  it 

10.  That  no  other  warranty  of  seaworthiness  should  be  im- 
plied in  insurance  of  ship  or  interest  dependent  upon  ship ; 
nor  should  any  such  warranty  be  implied  upon  an  insurance 
of  cargo. 

1 1.  That  subject  to  the  warranty  stated  in  8  an  insurer  should 
be  liable  for  any  loss  caused  proximately  by  a  peril  insured 
against,  although  brought  about  or  contributed  to  by  neglect  of 
the  assured,  or  by  neglect  or  wilful  act  of  his  servants  or  agents, 
or  by  an  inherent  vice  or  weakness  of  nature,  or  unsoundness  in 
condition  of  the  thing  insured. 


IV. 
Double  Insurance. 

T2.  That  in  cases  of  double  insurance  the  English  rule  should 
prevail ;  all  the  policies  being  treated  as  effectual,  and  the  insurers 
being  entitled  to  contributions,  interest,  etc. 

13.  That  the  assured  should  not  be  entitled  to  return  of 
premiums  on  the  ground  of  double  insurance  where  the  risk  has 
attached. 

The  Chairman  :  Is  it  the  pleasure  of  the  Conference  to  con- 
sider the  resolutions  as  a  whole,  or  to  consider  them  seriatim  ? 
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Mr.  Eugene  Carver  (Boston,  Mass.)  :  Mr.  Chairman,  I  move 
that  we  proceed  with  the  first  three  resolutions  first 

Mr.  Everett  P.  Wheeler  (New  York) :  I  second  that 
motion. 

The  motion  was  adopted ;  whereupon  Mr.  T.  G.  Carver,  Q.C, 
moved  the  adoption  of  the  first  three  resolutions,  which  were  as 
follows : 

I.— Constructive  Total  Losses. 

"  I.  That,  in  cases  of  damage,  the  test  of  constructive  total  loss 
of  ship  should  depend  upon  whether  the  whole  cost  of  recovering 
her  and  making  her  fit  for  the  same  service  as  before  would  exceed 
her  value  when  recovered  and  repaired. 

3.  That,  in  case  of  damage,  a  constructive  total  loss  of  caigo 
should  be  allowed  when,  and  only  when, 

(i)  Owing  to  perils  insured  against  it  cannot  be  carried  forward 
to  the  destination,  or  if  so  carried  would  not  arrive  m  specie ;  or 

(2)  Owing  to  perils  insured  against,  the  carrying  ship  cannot 
complete  the  voyage  with  the  goods,  and  the  ship  owner  does  not 
forward  them,  and  they  can  only  be  brought  to  the  destination  by 
incurring  expenses  of  recovering,  conditioning  and  forwarding, 
which  would  exceed  their  gross  market  value  on  arrival,  less 
expenses  of  selling.    . 

3.  That  the  right  to  claim  payment  of  a  total  loss  should  depend 
upon  the  position  and  condition  of  the  ship  or  cargo  at  the  time 
of  giving  notice  of  abandonment ;  or,  at  the  time  of  the  event 
happening  which  has  made  notice  of  abandonment  unnecessary. 
The  estimate  of  whether  ship  or  cargo  is  a  constructive  total  loss 
should  be  with  reference  to  the  apparent  and  probable  circum- 
stances at  the  time  above  defined." 

Mr.  Eugene  Carver  :  I  think  it  is  true  that  Judge  Story — 
great  judge  though  he  was — misapprehended  possibly  the  law 
both  of  France  and  of  England,  provided  any  law  at  that  time 
existed  in  England  on  the  question  of  Constructive  Total  Loss ;  but 
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although  it  is  probable  that  there  was  a  misconception  on  his  part 
and  that  of  the  highest  court  of  our  land  in  those  particulars,  still  for 
over  one  hundred  years  this  country  has  adopted  a  system  which, 
as  I  submit,  is  better  suited  in  practical  working  and  gives  justice 
better  between  man  and  man.  As  I  understand  the  law  as  it 
exists  to-day  in  this  country,  our  rule  is  practically  the  same  as 
that  of  France  and  Germany ;  for,  although  the  moiety  system, 
as  we  call  it,  or  the  50  per  cent,  rule  is  the  rule  which  does  apply 
in  the  case  of  Constructive  Total  Loss,  still  in  every  policy  of 
insurance  as  written  in  this  country,  with  regard  to  hulls,  at  least, 
there  is  the  doctrine  of  one-third  new  for  old,  so  it  makes  the 
practical  application  75  per  cent  The  trouble  with  the  English 
system  is  a  practical  trouble.  In  theory,  of  course,  there  should 
be  an  annihilation  of  the  commercial  value  of  the  property ;  but 
the  practical  trouble  is  that  you  have  a  theoretical  value  to  start 
on.  You  state  in  your  law  in  England  that  the  amount  of  damage 
shall  exceed  the  value  of  the  vessel  after  the  vessel  is  repaired. 
Now,  pray,  who  can  tell  what  the  value  of  a  vessel  is  after  she  is 
repaired  ?  The  value  the  parties  agree  on  in  the  policy  is  not 
material  In  our  law  the  parties  get  together  and  agree  what 
is  the  valuation,  and  the  constructive  total  loss  is  based  on 
that  valuation.  I  trust  that  each  and  every  one  of  us  in  con- 
sidering the  question  will  consider  that  with  our  great  lakes  and 
our  great  rivers  we,  to-day,  are  a  large  commercial  nation,  and 
yet  we  are  adopting  the  same  practical  rule  as  France  and 
Germany,  which,  even  though  it  was  founded  wrongly  in  theory, 
still  in  practice  has  always  worked  well  Whereas  the  English 
rule  is  perhaps  too  theoretical  for  us  to  deal  with.  In  addition 
to  that,  it  is  shown  in  the  late  codes  in  France  and  in  Germany 
that  the  three-quarters  rule  is  considered  by  them  the  best ;  and 
that,  practically,  is  our  rule  to-day. 

I  believe  in  uniformity  in  these  matters,  but  I  think  in  con- 
sidering the  question  of  uniformity  we  should  consider  the 
practical  workings  of  every-day  life  on  all  that  is  known  to  the 
great  mass  of  the  people,  and  we  want  a  law,  too,  that  can  be 
practically  arrived  at  and  practically  figured  out  by  our  business 
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men  and  our  marine  adjusters  so  that  it  will  meet  what  all  tiie 
people  want.  For  instance,  a  vessel  owned  in  Canada  the  other 
day  was  injured  by  stranding,  and  the  question  came  up  whether 
or  not  it  would  cost  more  to  repair  her  than  she  would  be  worth 
after  repairing.  Competent  surveyors  examined  her,  and  a  con- 
demnation existed;  the  amount  of  repairs  was  estimated  at 
$12,000,  and  the  value  of  the  vessel  after  repairing  at  $1 1,000,  and 
after  the  vessel  was  repaired,  owing  to  something  which  I  know 
nothing  about,  they  sold  the  vessel  for  $21,000.  Now,  there  is  a 
practical  application  of  the  rule.  With  us  when  we  take  our 
policy  of  marine  insurance  and  find  that  the  people  before  any 
disaster  was  thought  of  say  that  the  vessel  is  worth  $50,000,  then 
we  know,  reading  over  the  terms  of  the  insurance,  that  it  must 
take  75  per  cent  of  that  sum  in  order  to  entitle  us  to  a  con- 
structive loss. 

I  hope,  Mr.  Chairman,  that  the  sections  which  adopt  the 
English  law  in  regard  to  constructive  total  loss  will  not  prevail 

Mr.  Everett  P.  Wheeler  :  It  is  with  very  great  reluctance 
that  I  differ  in  any  respect  from  the  views  expressed  by  my 
distinguished  friend,  Mr.  T.  G.  Carver.  I  have  profited  so  often 
by  his  invaluable  book  upon  ^  Carriage  by  Sea,'  and  have  found 
myself  so  often  benefited  by  it  that  I  confess  I  hesitate.  Still  we 
are  here  to  compare  views.  We  are  here,  as  Lord  Bacon  said, 
not  to  believe  or  to  doubt,  but  to  weigh  and  consider.  Therefore, 
I  venture  to  express  the  results  of  considerable  reflection  upon 
the  particular  point  that  is  especially  involved  in  these  first  three 
resolutions.  Whatever  reasons  may  have  been  given  by  these 
earlier  jurists  for  the  American  rule,  I  am  persuaded  that  in  point 
of  fact  the  adoption  of  that  rule  grew  out  of  the  conditions  which 
existed  in  this  country  at  that  time.  We  were  then,  considering 
our  wealth  and  population,  a  maritime  country.  In  fact,  that  was 
at  the  time  of  the  Revolution  the  great  source  of  wealth  in  this 
country — commerce,  the  fisheries,  the  ocean  trade — and  there 
were  no  great  lines  of  vessels  at  that  time,  but  the  ownership  of  a 
ship  was  a  favourite  method  of  investment  for  individuals.    Three 
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or  four,  five  or  six,  little  capitalists  in  New  York  and  in  Boston, 
and  in  Salem,  New  Bedford,  and  Portsmouth,  would  put  their 
money  together  in  the  purchase  of  a  ship  or  a  brig  or  a  schooner, 
as  the  case  might  be,  and  send  her  off  on  long  voyages,  trading  as 
they  went  And  investigation  will  show  that  what  fortunes  there 
are  in  this  country,  in  the  Eastern  States,  had  their  origin  in  the 
profits  of  those  commercial  ventures.  Now  those  traders,  men  of 
small  capital,  all  of  them — for  there  were  no  large  fortunes  here 
then — made  it  a  matter  of  the  first  importance  to  turn  their  money 
quickly,  and  if  a  ship  met  with  a  loss,  they  wanted  to  have  the 
insurer  take  upon  himself  the  burden  of  replacing  the  ship  or 
saving  her  if  she  was  to  be  saved,  who  had  facilities  generally  that 
the  small  owners  did  not  have.  There  were  no  cables,  no  lines  of 
telegraph,  and  communication  by  mail  was  slow  and  irregular,  and 
it  was  a  great  thing  for  the  merchant  to  be  able  to  go  to  an  insurer 
and  say,  "  Give  me  the  money  for  that  ship,  and  you  yourselves, 
with  your  greater  resources  and  capital,  may  take  the  burden  of 
getting  her  off  and  doing  what  you  can  with  her,  but  let  me  have 
the  money  so  that  I  can  get  another  ship  and  continue  my 
business." 

Now  Mr.  Carver  stated  admirably  the  precise  point  He  said, 
as  I  took  down  his  words,  and  I  was  very  much  struck  by  them  : 
Insurance  means  indemnity ;  it  does  not  mean  throwing  all  the 
trouble  and  inconvenience  upon  the  underwriter.  Well,  in  one 
sense,  we  would  all  agree  to  that  That  was  the  old  Latin  state- 
ment in  the  civil  law,  if  I  am  not  mistaken  in  my  recollection — 
assecuratus  non  quaerit  lucrum^  sed  agit  ne  in  damno  sit — which, 
perhaps,  we  might  render :  That  the  insured  is  not  in  search  of 
profit,  but  makes  his  profit  that  he  may  be  protected  against  loss. 
But  what  is  in  the  mind  of  the  insured  when  he  effects  this 
contract  with  the  underwriter?  Why,  it  is  that  he  should  be 
protected  from  the  breaking  up,  practically,  of  his  adventure. 
That  is  the  loss  he  fears.  Of  course  there  is  also  the  thought  of 
partial  loss.  But  here  we  are  dealing  with  the  question  of  a 
constructive  total  loss,  of  the  question  under  what  circumstances 
it  is  fair  to  throw,  to  use  my  learned  friend's  expression — the 
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trouble  and  inconvenience  upon  the  underwriter.  Let  us  consider 
this  point  for  a  moment  further.  We  all  know  that  at  common 
law,  in  questions  of  breach  of  contract,  practically  the  only  remedy 
for  the  delay  was  the  legal  rate  of  interest.  That  might  be,  and 
v^ry  often  is,  very  much  less  than  the  actual  loss,  the  actual 
injury.  In  short,  it  is  not  an  adequate  compensation  for  the  loss. 
Still,  under  all  the  circumstances,  it  seems  just  that  the  law  should 
stop  there  and  give  that  inadequate  compensation.  I  may  be  a 
merchant,  I  may  have  a  note  falling  due  to-morrow.  Upon  my 
ability  to  meet  that  note  may  depend  my  whole  business  future. 
Yet  if  my  debtor  to-day  fails  to  pay  me,  and,  by  reason  of  that 
failure,  I  go  to  protest  to-morrow  and  am  ruined,  I  can  collect  of 
him  only  the  interest  upon  the  debt  that  he  was  to  have  paid  to- 
day. We  must  all  recognise  that  there  are  many  cases  in  which 
the  law  does  not  give  perfect  justice.  But  still  we  want  to 
approximate.  We  recognise,  as  lawyers  and  as  practical  men, 
difficulties ;  but  we  want  to  approximate  to  the  doing  of  actual 
justice.  Therefore,  in  dealing  with  this  question  of  constructive 
total  loss  we  want,  it  seems  to  me,  after  all,  to  put  the  insured  in 
tiie  position  where,  as  nearly  as  possible,  he  would  have  been  if 
the  injury  had  not  happened,  and  the  only  way  in  which  you  can 
do  that  is  by  allowing  him  to  treat  the  matter  as  a  constructive 
total  loss  when  the  expenses  of  repairing,  and,  to  use  the  language 
of  the  resolution,  of  recovering  the  vessel  would  exceed  a  certain 
percentage  of  her  value  when  recovered.  Our  American  rule  has 
made  it  a  half.  As  Mr.  Carver  of  Boston  has  said,  take  a  third 
off,  new  for  old,  which  seems  just,  and  it  practically  amounts 
to  three-quarters.  But  suppose  you  take  the  rule  as  it  is  proposed, 
do  you  not  practically  say  that  there  never  shall  be  any  such  thing 
as  a  constructive  total  loss,  because  if  the  whole  cost  of  recovering 
the  ship  and  making  her  fit  for  some  service  the  same  as  before 
would  exceed  her  value  when  recovered  and  repaired,  why,  a 
practical  man  would  not  undertake  to  do  it  ? 

I  may  be  wrong,  and  I  defer  to  the  better  judgment  of  others 
about  it,  but  it  seems  to  me  that  by  this  rule  you  practically 
abolish  the  idea  of  constructive  total  loss  altogether,  and  bring 
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the  insured  and  the  underwriter  down  to  tlie  relation  of  the  one 
thing  only,  namely,  an  actual  total  loss,  because  it  is  actual 
whether  the  ship  is  destroyed  by  being  sunk  to  the  bottom  of  the 
ocean  or  whether  she  is  ashore  or  injured  so  that  the  cost  of 
recovering  her  would  exceed  her  value  when  repaired ;  there  is  no 
practical  difference.  You  take  my  life,  and  you  take  the  means 
by  which  I  live. 

Let  me  make  one  further  observation.  We  are  dealing,  of 
course,  with  a  public  question;  We  must  look  upon  it  not  with 
reference  to  the  interest  of  our  clients  or  guided  by  any  impressions 
that  our  dealings  with  them  have  left  upon  our  minds,  but  we  are 
dealing  with  a  public  question,  and  we  want  to  consider  what  is 
really  for  the  interest  of  the  whole  commercial  world.  Now,  I 
would  say,  so  far  as  the  big  companies  are  concerned,  they  do  not 
need  this  additional  benefit,  because  they  are  amply  able  to  protect 
themselves  with  their  rates  of  premium.  I  would  say,  in  the 
second  place,  that  the  great  steamship  lines,  whose  capital  and 
whose  facilities  are  quite  equal  to  those  of  the  great  underwriters, 
do  not  need  the  protection.  Itis  a  matter  as  between  them  of 
trifling  importance,  or  of  no  importance  at  all.  But  it  is  the 
small  shipowners,  of  whom  there  are  still  a  good  many,  who  do 
need  protection  ;  and  it  seems  to  me,  looking  at  it  in  a  large  point 
of  view,  and  considering  who  it  is  that  should  receive  the  con- 
sideration of  the  law-makers,  that  the  reasons  which  originally 
led  the  American  Courts  to  adopt  the  rule  should  still  prevail. 

And  in  order  to  bring  up  the  question  in  a  form  where  we  may, 
perhaps,  pass  distinctly  upon  it,  I  would  move  that  the  first  rule, 
as  proposed,  be  amended  by  inserting  the  words  "  Three-fourths 
of"  in  the  last  line,  between  the  words  "exceed"  and  "her." 

The  Amendment  was  seconded. 

The  Chairman  then  stated  that  the  question  before  the  Con- 
ference was  whether  the  first  resolution  should  be  amended  as 
follows  : 

"  That  in  cases  of  damage,  the  test  of  constructive  total  loss 
of  ship  should  depend  upon  whether  the  whole  cost  of 
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recovering  her  and  making  her  fit  for  the  same  service 
as  before  would  exceed  three-fourths  of  her  value  when 
recovered  and  repaired  " — 

and  invited  remarks  on  this  proposed  amendment 

Sir  William  Kennedy  :  I  should  like  to  say  a  few  words  upon 
this  question,  gentlemen,  although  I  do  not  think  I  can  add  much 
to  what  has  been  stated  with  such  admirable  clearness  by  my 
friend  Mr.  Carver.  The  last  speaker  has  used  certain  arguments 
which  I  venture  to  think,  on  consideration,  have  not  the  weight 
which  he  would  perhaps  attach  to  them.  In  the  first  place,  I 
venture  to  think,  with  all  due  respect,  that  he  does  not  sufficiently 
appreciate  the  extreme  importance  in  legal  matters  of  trying  to 
get  to  the  truth  even  at  the  expense  of  a  little  trouble  to  one  or 
the  other  party.  Why  take  three-fourths  or  one-half?  If  it  does 
not  represent  the  truth  in  every  case,  why  not  attempt  in  each 
case — ^and  these  are  matters  of  commercial  importance  as  to  which 
evidence  is  always  obtainable — to  get  evidence  ?  Why  adopt  a 
fiction  in  preference  to  the  real  truth  ?  I  think  that  a  great  deal  of 
mischief  in  commerce  and  its  relations  with  the  law  arises  from 
not  trying  to  get  at  the  real  facts,  and  choosing  to  adopi  fictions 
which  may  very  often  work  well,  but  which  in  some  cases  must 
work  untruth,  and  therefore  I  think  throw  an  aspersion  upon  the 
whole  management  and  its  legal  attitude  on  commercial  work. 

Now,  here  in  this  case  surely,  if  you  look  at  the  morality  of  the 
thing,  you  want  to  give  a  man  an  indemnity,  and  nothing  more. 
If  you  give  him  a  chance  of  getting  more  you  attempt  a  fraud.  I 
think  the  safe  criterion  is  this :  What  would  a  man  do  who  was 
uninsured  and  had  nobody  to  go  against?  The  underwriter  is 
entitled  to  be  placed  in  the  position  of  one  who  has  contracted  to 
indemnify.  What,  in  the  interest  of  a  real  honest  action,  should 
be  the  test  of  an  insured's  remedy  ?  Surely,  the  test  should  be 
what  would  that  man  do  if  he  was  not  insured.  Would  he  say, 
**  I  will  give  up  my  ship  because  it  is  damaged  one-half  its  value  ?" 
Of  course  he  would  not  Would  he  give  up  his  ship  if  it  had 
diminished  to  three-fourths  of  its  value?    Certainly  not     He 
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would  do  this.  He  would  say :  "  If  I  can  repair  pay  ship  at  a 
cost  which  will  be  less  than  its  value  when  repaired  I  will  make 
the  best  of  my  misfortune  and  repair  my  ship."  And  so  you  use 
the  words  "  total  loss,"  whether  with  the  addition  of  the  adjective 
**  technical "  or  "  constructive."  That  is  a  total  loss  which  makes 
the  thing  worthless  to  the  owner  in  the  practical  sense. 

I  confess  I  cannot  see  any  advantage  in  making  the  rights  of 
third  persons,  against  whom  the  law  gives  a  recourse,  pursue  a 
different  way  to  that  which  an  honest  and  wise  trader  would 
pursue  for  himself  if  he  had  got  no  insurance.  It  is  ridiculous 
to  suppose  that  a  man  whose  ship  is  only  damaged  half  her  value 
would  not  repair  it.  It  is  said  that  it  is  very  much  simpler  to  go 
upon  l^e  insured  value  and  find  out  if  the  damage  has  caused  fifty 
per  cent  depreciation,  Why  is  it  easier,  I  would  like  to  know  ?  1 
should  have  thought  that  the  shifting  value  of  a  ship  in  these  days 
of  progress  in  steam,  as  it  was  in  the  days  of  progress  in  sailing 
vessels,  was  a  very  important  element  in  the  consideration.  Now, 
if  your  ship  is  insured  on  the  principle  suggested  by  the  mover  of 
the  amendment,  when  the  loss  takes  place  you  must  find  out 
whether  the  ship  is  worth,  by  reason  of  her  accident,  only  fifty  per 
cent,  of  what  her  insured  value  was,  say,  perhaps  three  years  ago. 
Is  not  that  question  as  difficult  a  problem — more  difficult,  indeed 
— to  solve  by  evidence  than  to  ascertain  this,  which  is  really  a 
contemporary  matter, — is  the  ship  as  she  lies  worth  repairing  ?  In 
other  words,  would  that  ship  as  she  lies  cost  more  to  repair  than 
she  would  be  worth  when  repaired  ?  You  have  got  then  not  to 
compare  any  question  of  difference  of  values  at  different  times, 
but  the  difference  of  value  at  this  time,  when  the  case  arose,  when 
a  man  has  got  no  insurance. 

Now,  in  reference  to  the  argument  addressed  by  the  mover  of 
the  amendment  to  us  as  to  fictions.  He  illustrated  it  by  what  ever}' 
lawyer  knows  to  be  perfectly  true,  as  he  put  it,  that  in  case  of  the 
non-payment  of  a  debt  and  the  creditor  being  thereby  caused 
to  fail,  he  could  not  recover  from  the  debtor  anything  more  than 
the  principal  sum  and  the  interest  Well,  why  is  that  ?  Why,  it 
is  for  the  obvious  reason  that  all  matters  of  contract  are  governed 
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by  that  which  is  fairly  in  contemplation  of  the  parties  at  the  time 
the  contract  was  made.  If  the  damages  asked  are  such  as  are  fairly 
in  contemplation  of  the  parties  and  naturally  flow  from  the  breach  of 
it,  why,  you  can  recover  those  damages.  Of  course,  you  cannot 
in  the  case  of  a  debt  charge  a  man  who  owes  you  money  and 
does  not  pay.  When  he  contracted  to  pay  you  he  knew  nothing 
of  your  special  circumstances  or  wants.  It  could  not  be  in  his 
contemplation  that  your  special  circumstances  would  make  the 
repayment  at  the  particular  moment  of  such  special  value  to  you. 

Therefore,  I  do  not  think  we  can  take  that  as  an  analogy,  and 
with  great  respect  I  must  say  that  I  hope  there  \iill  be  a  very 
great  deal  of  reluctance  either  in  this  great  commercial  country 
or  in  my  own,  to  add  to  the  number  of  legal  commercial  fictions. 
If  you  stick  to  that  which  a  man  would  do  apart  from  fiction,  you 
ought  always  to  get  the  truth,  although  in  a  few  cases,  owing  to 
a  want  of  means  on  the  part  of  a  poor  man,  you  may  not  always 
be  able  to  set  the  machinery  in  motion  to  attain  the  desired  result 

With  great  respect,  I  submit  the  original  motion  should  carry. 

Mr.  John  H.  Gourlie  (New  York) :  I  would  like  to  suggest  to 
the  Conference  my  entire  agreement  with  the  theories  suggested 
by  Mr.  Wheeler.  I  think  we  only  have  to  realize  the  fact  of  our 
early  commerce,  out  of  which  our  theory  of  constructive  total  loss 
grew,  to  see  that  he  is  right  Insurance  has  been  called  the  hand- 
maid of  commerce.  It  is  her  duty  to  follow  commerce  through  all 
the  seas  and  protect  the  owners  in  every  way  that  their  experience 
in  the  past  shows  that  they  need  protection  in  the  future. 

Our  theory  of  the  law  has  been  that  when  fifty  per  cent  of  the 
value  of  an  adventure  was  to  be  incurred  in  expense,  the  adventure 
from  a  commercial  point  of  view  was  about  at  an  end,  and  in 
order  that  the  true  features  of  insurance  might  be  applied,  the 
owner  of  the  property  should  withdraw  his  capital  from  the  losing 
venture  and  surrender  it  to  the  underwriters.  Out  of  that  theory 
of  the  law  grew  the  fifty  per  cent  law  which  Mr.  Carver,  of  Boston, 
has  spoken  of.  All  the  old  policies  provided  as  to  how  the  techni- 
cal total  loss  should  be  arrived  at,  that,  after  taking  off  one-third. 
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new  for  old,  the  remainder  of  the  loss  must  amount  to  a  moiety  of 
the  vessel's  value.  In  these  modem  days  that  rule  is  considered 
unjust  in  respect  to  iron  and  steel  vessels,  and  I  think  the  true 
rule  would  be  fifty  per  cent,  after  deducting  a  third  in  respect  to  a 
wooden  vessel,  and  fifty  per  cent,  without  any  deduction  of  thirds 
in  respect  to  an  iron  or  steel  vessel. 

I  speak  not  as  a  lawyer,  but  from  thirty  years'  practical  ex- 
perience. I  have  applied  practically  these  rules  which,  with  all 
due  deference,  I  submit,  you  lawyers  theorise  about.  In  the  first 
place,  what  is  the  value  of  the  vessel  after  the  repaurs  ?  Is  it  a 
value  as  a  structure  of  wood  or  iron,  or  is  it  a  value  as  an  incident 
to  the  ownership  with  a  contract  over  her  ?  And  what  is  it — a 
piece  of  wood  and  iron,  or  something  else  ?  Now,  the  decisions 
of  England  are  not  at  unity  upon  the  point.  I  have  had  occasion 
to  look  up  some  of  them,  and  only  the  other  day  I  found  one 
decision  wherein  the  court  held  that  it  was  the  value  of  a  vessel  as 
a  piece  of  commercial  machinery,  with  none  of  the  advantages  of 
her  peculiar  ownership,  and  in  another  case  the  precise  contrary 
rule  was  enunciated. 

Now,  the  basis  of  the  English  rule  is  a  very  sensible  one.  The 
question  is.  What  would  a  prudent,  uninsured  owner  do  under  the 
circumstances,  if  uninsured,  with  his  entire  adventure  at  the  risk 
of  his  own  pocket-book  ?  That  is  the  rule.  But  does  the  English 
rule  follow  that  out  in  practice  ?  No,  it  doe^  not  It  ignores 
what  I  think  is  a  most  important  factor — the  damaged  value  of  the 
vesseL  If  this  chair  is  worth,  in  its  crippled  condition,  fifty  cents, 
and  it  will  cost  $i  .50  to  take  it  out  of  the  sea,  and  two  dollars  to 
repair  it,  no  prudent  man  will  do  that  unless  he  can  get  for  the 
chair  the  value  that  those  three  items  make.  In  England,  their 
rule  is  to  take  the  cost  of  repairing  the  vessel,  and  add  to  that  the 
cost  of  recovering  the  vessel,  and,  if  those  two  exceed  the  value 
of  the  vessel  when  repaired,  the  constructive  total  loss  is  shown^ 
otherwise,  not. 

Dr.  HiNDENBURG  (Copenhagen) :]  Mr.  Chairman  and  gentle- 
men, I  rise  with  some  diffidence  to  speak   on  this   question , 
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because  I  have  difficulty  in  explaining  myself  in,  English,  and  I 
am  also  guided  somewhat  by  the  fact  that  I  am  not  extremely 
well  acquainted  with  American  and  English  law.  Nevertheless,  I 
presume  to  make  a  few  observations. 

I  think  we  ought  all  to  be  very  thankful  to  Mr.  Carver  for  the 
great  labour  and  skill  displayed  in  this  Report  which  he  has  read 
before  this  Conference.  I  myself  have  been  on  a  committee  to 
prepare  the  damage  law  of  insurance.  There  was  something  in 
the  original  draft  of  that  law,  which  was  the  result  of  deliberation, 
that  was  omitted  from  the  law  finally  adopted,  because  the  senti- 
ment was  that,  even  if  it  were  put  in  as  the  law,  yet  it  was  very 
doubtful  if  it  would  be  the  real  law  of  the  land.  We  have  seen  a 
neighbouring  country  where  they  have  made  an  insurance  law, 
and  where,  in  reality,  it  was  not  foUowed  ;  it  was  not  in  accord- 
ance with  the  general  law. 

I  must  say  that  I  fully  agree  with  what  Mr.  Carver  and  Mr. 
Justice  Kennedy  have  said  in  regard  to  the  real  principle  of 
insurance.  The  real  and  correct  principle  of  insurance  is  that  a 
man  shall  recover  only  what  he  has  lost,  and  shall  make  an  effort 
to  recover  what  he  has  lost  before  he  applies  to  the  underwriters 
to  reimburse  him.  Some  men  who  are  insured  consider  that  it  is 
of  the  greatest  moment  to  them  to  get  their  money  at  once  when 
a  loss  occurs,  and  therefore  they  prefer  to  be  insured  under  a 
condition  so  that  they  can  recover  when  the  half  of  their  property 
is  lost     That,  as  I  gather  it,  is  the  American  rule. 

These  rules  are  put  down  here  as  the  natural  conditions  of 
insurance,  but  it  is  not,  I  assume,  the  intention  of  these  rules  that 
a  person  should  not  be  permitted  to  insure  on  other  conditions. 
If  a  man  says  that  he  wants  to  be  insured  so  that  when  there  is  a 
loss  of  half  the  value  of  his  vessel,  for  example,  he  shall  be  com- 
pensated by  the  underwriters,  and  abandon  his  ship  to  them,  why, 
that  is  all  right.  But  we  may  take  another  view  of  the  subject. 
The  underwriters  may  say,  "  I  will  be  bound  to  buy  your  ship,  at 
this  rate,  when  such  a  loss  occurs."  Is  there  anything  unfeir 
there? 

Now,  it  is  said  that  the  insured  should  not  recover  more  than 
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his  actual  loss.  But  have  we  not  various  policies  where  the 
insured  gets  more  than  his  actual  loss  ?  In  cases  where  there  is  a 
partial  loss,  and  the  owner  says,  '^  I  have  not  the  pecuniary  means 
to  safeguard  my  own  interests,"  the  insurer  may  do  that  very 
much  better,  and  it  is  agreed  between  him  and  the  underwriter 
that  the  latter  shall  buy  his  ship  at  that  rate.  Is  there  anything 
unfair  in  that  ? 

Naturally  a  man  will  repair  his  ship  if  she  is  damaged  not  more 
than  half  her  value,  and  therefore  it  should  be  the  rule  in  cases 
of  loss. 

Then  it  is  said  that  it  is  not  possible  for  him  to  say, ''  I  am  a 
poor  man,  and  unable  to  raise  this  money,"  and  he  will  say  after 
the  loss,  "  Take  the  ship ;  I  abandon  my  ship  at  such  and  such  a 
price." 

Where  it  is  an  evident  thmg  that  the  commercial  world  has 
acted  upon  certain  rules  which  may  seem  to  be  inconsistent  with 
principles,  then  I  think  it  is  prudent  to  take  that  which  is  in  use 
in  the  commercial  world,  and,  if  possible,  convert  it  into  the  law 
of  the  land,  because  I  think  it  is  a  sound  thing  to  stick  to  that, 
which  is  the  common  opinion  among  those  that  are  in  commerce. 
Leaving  alone  the  principle,  I  say  that  what  is  put  down  in  this 
rule  is,  according  to  my  mind,  the  sound  and  correct  idea  of 
msurance.  I  think  that  what  has  been  said  in  this  discussion 
shows  the  immense  difficulty  of  the  matter  of  laying  down  rules 
which  should  be  followed  in  all  cases.  I  venture  to  say  that  it 
would  not  be  well  if  this  or  that  rule  were  followed,  but  that  it 
would  be  better  to  take  this  matter  into  further  consideration. 
Mr.  Carver  cannot,  I  suppose,  have  had  the  idea  that  all  of 
these  rules  should  be  approved  of  by  all  who  are  here.  He 
has  performed  a  great  work,  but  I  think  it  would  be  well  that 
these  rules  should  be  taken  into  consideration  by  a  committee, 
perhaps. 

I  hope  that  what  I  say  will  be  taken  in  good  part  I  have  said 
it  with  great  admiration  of  Mr.  Carver's  labours,  and,  in  the  main, 
I  agree  with  his  results.  At  the  same  time,  I  think  it  would  be 
gomg  too  far  to  put  them  down  as  invariable  rules,  when  it  is 
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clear  that  other  rules,  beneficial  to  business  and  to  commerce,, 
have  been  adopted  on  a  large  scale  in  America. 

Mr.  Robert  D.  Benedict  (New  York) :  Mr.  Chairman,  and 
gentlemen.  I  speak  with  great  hesitation  od  this  subject  in  the 
presence  of  gentlemen  who  have  given  so  much  more  considera- 
tion to  it  than  I  have,  and  who  have  so  much  more  learning  on* 
the  subject  than  myself.  I  venture,  however,  to  make  one 
suggestion,  and  it  is  this.  The  question  which  we  are  considering 
is,  What  kind  of  a  contract  is  the  best  one  to  be  made  between 
insurer  and  insured?  And  here,  with  reference  to  that  point, 
arises  this  difference :  that  our  friends  from  England  say  that  the 
best  kind  of  a  contract  is  to  make  an  agreement  between  the 
insurer  and  the  assured  that  there  shall  be  a  right  to  abandon  in 
case  of  substantially  an  absolute  total  loss.  Whereas,  our  view  is- 
that  it  has  proved  itself  to  be,  and  we  believe  it  would  be,  the  best 
kind  of  a  contract  to  be  made,  that  there  should  be  an  abandon- 
ment and  recovery  for  a  total  loss  in  case  the  total  cost  of  repairs 
should  exceed  half  the  value  of  the  vessel. 

Now,  this  question  has  been  spoken  of  here  as  if  it  were  to  be 
determined  by  what  a  prudent,  uninsured  owner  would  do  at  the 
time  of  the  loss.  I  beg  to  suggest  whether  it  is  not  more  rightly 
to  be  considered  as  to  what  a  prudent,  uninsured  owner  would  do 
at  the  time  of  making  the  contract  of  insurance.  Suppose  I  am 
the  owner  of  a  vessel,  and  request  insurance.  I  go  to  a  company 
and  say,  **  I  want  to  make  a  contract  with  you,  and  I  want  ta 
have  it  fixed  as  to  when  I  may  consider  this  a  total  loss,  and  turn, 
the  matter  over  to  you."  If  the  insurer  says,  "  Why,  certainly,  we 
will  fix  that.  Whenever  the  total  amount  of  the  expense  is  equal 
to  the  total  value,  then  you  may  have  it."  "  Oh,  but  I  say,  we 
are  in  the  presence  of  matters  entirely  unknown.  My  vessel  may 
be  stranded  on  an  unknown  coast  where  I  don't  know  an3rthing 
about  the  circumstances,  and  you  put  a  heavy  burden  upon  me*. 
I  want  you  to  give  me  a  margin ;  I  want  you  to  make  a  contract 
with  me  that,  inasmuch  as  that  matter  is  all  a  matter  of  estimate,, 
which  is,  and  which  may  be  affected  in  a  hundred  ways  by  things. 
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which  may  be  not  discoverable  at  the  moment,  I  want  you  to 
agree  with  me  that,  if  the  estimates  of  that  expense  are  anywhere 
between  half  the  value  and  the  whole  value  of  my  vessel,  in  that 
case  you  will  take  the  burden  off  from  me."  I  see  no  lack  of 
reason  in  such  an  agreement  Looking  at  it  from  the  standpoint 
of  the  insured,  I  should  very  much  desire  to  have  such  an  agree- 
ment I  do  not  see  why,  therefore,  the  insurance  company  may 
not  say,  "  We  will  take  that  burden,  for  we  have  our  agents  every- 
where, and  can  look  after  matters  a  great  deal  easier  than  an 
individual  owner  can,  and  therefore  we  will  make  that  contract 
with  you."  I  say  that  I  see  no  reason  why  that  should  not  be 
accepted. 

That  is  the  only  suggestion  I  have  to  make  with  reference  to 
the  discussion,  but  before  the  question  b  finally  put  I  shall  desire 
to  offer  a  resolution. 

Mr.  Joseph  Walton,  Q.C.  (London) :  I  should  like  to  add  a 
word  before  the  question  is  put,  and  if  I  may  say  so,  I  entirely 
agree  with  what  Mr.  Benedict  has  said,  that  the  question  which 
we  are  considering  is  not  what  on  abstract  notions  or  in  theoiy 
ought  to  be  considered  a  total  loss,  constructive  or  actual,  but 
what  we  are  considering  is  the  practical  question — What  is  a  fadr 
and  reasonable  contract  which  it  would  be  right  for  everybody  to 
agree  upon  ? 

I  always  try,  as  far  as  possible,  to  entirely  grasp  what  the  case 
as  on  the  other  side.  Now,  as  I  understand  the  arguments,  so  far 
as  I  have  been  able  to  follow  them,  in  support  of  the  American 
view,  they  are  mainly  these :  that  the  American  rule  makes  the 
question  easier  to  decide  with  regard  to  the  estimate  that  has  to 
be  made.  And,  in  the  next  place — ^and  this,  I  am  bound  to  say, 
appears  to  be  much  the  more  pressing  argument — that  it  provides 
a  remedy  for  the  small  ship-owner  who  has  not  a  large  capital, 
and  who  practically  may  be  unable  to  repair  his  ship  altogether, 
if  it  costs  as  much  as  fifty  or  seventy-five  per  cent  of  its  value  to 
do  so.  And,  as  I  understand  the  argument  in  support  of  the 
American  view,  it  is  that  it  affords  a  practical  remedy  to  a  smal) 
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ship-owner,  which  if  he  was  acting  for  himself,  he  would  desire  to 
have  by  the  terms  of  his  contract  As  I  understand  it,  those  are 
the  points  which  are  put  forward  in  support  of  the  American 
view. 

What,  as  a  really  practical  matter,  is  the  question  which  we  are 
considering?  I  assume  that  the  policy  is  a  policy  against  all 
risks — not  against  total  loss  only.  I  think  we  cannot  deal  with 
the  question  upon  the  basis  of  an  insurance  against  total  los& 
only,  although  there  are  many  policies  which  exclude  partial 
losses  altogether.  The  ship-owner  is  insured  against  all  risks. 
Assume  that  a  ship  is  worth  ;^  10,000.  She  suffers  damage. 
Take  fifty  per  cent  as  the  American  rule.  She  suffers  damage 
which  it  would  cost  ^^5000  to  repair  to  make  her  again  worth 
;;^i  0,000;  that  would  be  the  measure  of  the  particular  average 
claim,  of  the  obligation  falling  upon  the  underwriters,  looking  at 
the  case  as  a  particular  average  loss.  Five  thousand  pounds  the 
assured  would  be  entitled  to  recover  to  make  his  ship  worth 
;£'io,ooo.  Very  well,  the  underwriters  pay  that  ;£'sooo. 
Suppose,  instead  of  paying  that  as  a  particular  average  loss, 
they  say :  "  We  will  pay  ;^io,ooo  and  take  the  ship."  You  will 
observe,  it  is  exactly  the  same  thing  to  them.  They  take  a  ship 
which  is  damaged,  they  pay  ^^10,000,  but  they  get  a  wreck  which 
is  in  fact  worth  ;^5ooo.  So  that  in  fact  this  question  is  a 
practical  question,  so  far  as  pounds,  shillings  and  pence  are 
concerned,  only  because  valuations  in  policies  are  frequently  and 
commonly  in  excess  of  the  true  value.  Of  course,  the  moment 
you  get  a  valuation  in  excess  of  the  true  value,  then  it  becomes 
to  the  interest  of  the  underwriter  to  say, "  I  won't  pay  a  total  loss, 
I  will  pay  only  the  particular  average  loss."  Taking  my  supposed 
case,  if  the  vessel  is  valued  at  ;^i  0,000,  but  is,  in  fact,  not  worth 
so  much,  the  underwriters  would  say,  "We  will  pay  jCsooOj  the 
cost  of  repair,  but  we  won't  pay  ;^io,ooo,  the  value  in  the  policy, 
because  if  we  do  we  shall  not  get  a  thing  that  will  be  worth 
;^io,ooo  when  it  is  repaired." 

I  may  illustrate  that  by  a  case  within  my  own  knowledge,  in 
which  the  valuation  happened  to  be  below  the  true  valuation. 
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Notice  of  abandonment  was  given  hastily  by  the  owner,  and 
jumped  at  by  the  underwriters,  who  were  very  wise ;  and  when 
accepted,  of  course,  it  was  final.  They  got  off  better  than 
they  would   have  done  if  they  had  paid  a  particular  average 


Now  then,  let  us  look  at  the  English  view.  There  is  an  essen- 
tial difference  between  the  English  view  and  the  American  view. 
It  is  not,  I  venture  to  think,  a  difference  in  abstract  reasoning  at 
alL  It -is  a  practical  difference.  The  fact  is  that  the  American 
Law  gives  the  owner  a  remedy  and  an  indemnity  not  only  in  cases 
in  which  he  suffers  a  partial  loss,  and  in  cases  in  which  he  suffers 
a  total  loss,  but  also  in  a  different  class  of  case,  in  which  he  does 
not  suffer  a  total  loss  at  all,  whether  you  call  it  actual  or  construc- 
tive, but  in  which  the  American  policy  enables  him  to  be  placed 
in  the  same  position  as  if  he  had  suffered  a  total  loss.  Now  what 
is  the  English  view  ?  I  do  not  think  it  is  wasting  time  to  consider 
this  just  for  one  moment.  Historically,  I  think  I  can  see  where 
the  two  rules  branch  off.  If  you  look  back  into  the  English  Law 
you  will  find  that  in  the  early  cases,  when  the  question  was.  Is 
there  a  total  loss  or  is  there  not  ?  what  they  thought  about  was, 
Has  there  been  a  total  loss,  not  of  the  thing,  but  of  the  adventure  ? 
And  that  idea  survives  even  still  in  the  English  Law,  because 
we  have  that  same  doctrine  in  regard  to  the  constructive  total  loss 
of  goods.  Goods  may  be  totally  lost  by  being  actually  destroyed ; 
they  may  also  be  constructively  totally  lost ;  and  they  may  be 
constructively  totally  lost,  although  they  are  not  damaged  at  all, 
if  they  cannot  be  carried  on  to  their  destination  at  an  expense 
less  than  their  value  would  be  when  they  reached  that  desti* 
nation.  That  is  only  because  it  is  a  loss  of  the  adventure  or 
voyage. 

I  myself  had  a  case  not  long  ago  which  was  tried  before  Sir 
WUiam  Kennedy,  in  which  a  cargo  of  coals  was  insured.  The 
ship  in  broad  daylight  ran  upon  some  island  in  the  Pacific  seas, 
and  the  ship  was  lost,  and  the  cargo  was  all  discharged,  and  it  was 
sold,  I  think,  at  Honolulu.  That  happened  to  be  the  very  best 
place  in  the  world  where  the  coals  could  have  been  sold,  but  still 
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they  could  not  have  been  earned  to  their  destination  without  an 
expense  which  would  have  been  more  than  their  value  on  arrival  at 
San  Francisco,  which  was  their  destination,  and  they  were  held  to 
be  a  total  loss  by  Sir  William  Kennedy,  or  by  the  Court  of  Appeal, 
or  possibly  by  both. 

Sir  William  Kennedy  :  Yes,  by  both, 

Mr.  Walton  :  They  were  held  to  be  constructively  lost  That 
is  the  old  idea,  and  that  old  idea  in  America  survives  in  regard  to 
the  ship.  Take  the  case  of  an  old  ship  which  is  wrecked.  If  it 
costs  seventy-five  per  cent  to  repair  her,  probably  the  voyage  is 
defeated  altogether. 

One  understands  how  the  American  rules  and  the  continental 
rules  have  grown  up.  Our  English  view  is  that  the  insurance  on 
a  ship — Cleaving  the  goods  aside  altogether — is  an  insurance  on 
the  thing — ^the  ship  itself.  Now,  there  two  kinds  of  losses — a, 
total  loss  and  a  partial  loss.  The  constructive  total  loss,  I  entirely 
agree,  is  in  truth  an  actual  total  loss,  only  it  is  a  little  different 
from  other  actual  total  losses.  There  is  the  case  where  a  ship  is 
burned  to  ashes  and  she  is  destroyed.  That  is  the  plainest 
possible  case  of  an  actual  total  loss.  Again,  a  ship  is  not  damaged, 
but  she  is  at  the  bottom  of  the  sea  in  deep  water ;  she  is  totally 
lost,  although  there  is  no  actual  destruction.  Then  there  is  a 
third  case  where  the  owner  has  got  the  ship,  but  where  she  is  very 
seriously  damaged.  The  EngUsh  Law  is  that  the  owner  in  such 
a  case  may  recover  for  a  total  loss,  although  the  ship  has  not  been 
taken  out  of  the  owner's  hands,  as  in  the  case  of  a  ship  sinking  to 
the  bottom  of  the  sea,  if  the  circumstances  are  such  that  a  prudent 
owner  uninsured  would  not  spend  his  money  in  attempting  to 
repair  his  ship.  That  is  a  sensible  view ;  but  no  doubt,  as  has 
been  pointed  out,  in  principle,  these  are  really  all  case&  of  actual 
total  loss. 

Mr.  Gourlie  criticised  the  English  view  because,  he  said,  we  do 
not  take  into  account  the  value  of  the  wreck.  I  quite  agree  that 
the  value  of  the  wreck  is  an  element  to  be  considered     But  may 
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I  say  this,  that  what  authority  there  is  in  the  English  Law  is  in 
favour  of  the  view  that  the  value  of  the  wreck  ought  to  be  taken 
into  account 

Mr.  GouRLiE :  There  is  an  old  case  on  that 

Mr.  Walton  :  Yes,  an  old  case,  and  there  are  certain  recent 
cases  which  are  not  reported,  but  which  are  well  known  and 
follow  the  older  case. 

That  being  so,  the  question  really  is,  whether  the  English 
view,  which  I  venture  to  think  is  perfectly  logical,  which  gives 
an  indemnity  to  the  owner  if  he  suffers  a  partial  loss,  and  also 
if  he  suffers  a  total  loss,  is  the  fair  and  reasonable  contract  for 
general  use. 

I  am  not  prejudiced  in  favour  of  one  view  or  the  other,  but  I 
venture  to  think  there  is  a  great  deal  to  be  said  for  the  English 
version  of  the  contract 

Now,  with  regard  to  the  objections  to  it,  let  me  come  back 
again  to  the  American  view.  I  am  quite  unable  to  follow  the 
arguments  based  upon  the  difficulty  of  forming  estimates, 
because  for  this  purpose  it  is  quite  immaterial  whether  you  have 
^ot  to  find  out  whether  the  repairs  will  cost  50  per  cent  or 
100  per  cent  of  the  value  of  the  ship  when  repaired.  In  both 
4:ases  you  have  got  to  estimate  what  the  cost  of  repairs  will  be 
before  you  can  arrive  at  any  conclusion  as  to  whether  they  are 
50  or  100  per  cent  of  the  other  figure.  Therefore  I  cannot 
<:onceive  how  there  is  any  greater  facility  of  calculation  offered 
by  the  American  rule  than  there  is  by  the  English  rule.  The 
underwriters  send  a  man  at  once  when  a  wreck  or  loss  occurs 
to  see  what  the  sute  of  things  is.  The  estimate  of  the  cost  of 
repair  has  to  be  made,  and  its  difficulty  is  the  same  under  the 
American  and  under  the  English  rule.  The  other  figure  in  the 
calculation  is  the  value  of  the  ship  when  repaired.  Somehow  or 
other  you  have  got  to  arrive  at  the  value  of  the  ship  when 
repaired.  It  may  of  course  be  done  by  agreement  So  it  can 
be,  whether  you  have  the  English  or  the  American  rule.    People 


Digitized  by 


Google 


(     154    ) 

can  put  their  heads  together  and  agree,  as  they  do  in  ninety-nine 
cases  out  of  every  hundred;  but  under  neither  rule  are  the 
parties  bound  by  the  valuation  in  the  policy. 

Mr.  GouRLiE ;  They  are  under  the  American  rule. 

Mr.  Walton  :  I  admit  that  practically  I  have  contented  my- 
self with  trying  to  understand  the  English  law,  and  I  must  confess 
that  I  do  not  pretend  to  understand  fully  what  the  American 
law  is.  Unless  the  policy  says  that  the  valuation  is  to  be  con- 
clusive for  all  purposes,  including  the  estimate  of  constructive 
total  loss,  the  valuation  in  the  policy  does  not,  in  England,  come 
into  the  question  of  constructive  total  loss;  and  I  venture  to 
doubt  whether  it  does  come  into  consideration  of  that  question 
under  the  American  rule.  What  I  venture  to  say  for  the  English 
rule  is,  that  it  is  logical  I  do  not  say  that  the  American  rule 
is  not  intelligible,  but  it  does  give  to  the  ship-owner  a  right  to 
be  treated  as  if  his  ship  was  totally  lost  when  it  is  not  totally 
lost 

It  is  not  a  question  of  morality.  The  question  is  merely  what 
form  of  contract  should  be  generally  adopted.  The  question  is, 
What  is  the  more  convenient  contract  to  make  as  a  common 
form? 

In  regard  to  the  small  ship-owner  without  capital,  again  I  ask 
what  is  the  difficulty  ?  The  ship  of  the  small  ship-owner  suffers 
a  loss  which  it  will  cost  ;£sooo  to  repair ;  but  he  has  a  claim 
to  be  paid  the  ;£'5ooo  by  his  underwriters,  and,  as  far  as  I  know, 
the  underwriters  are  always  glad  to  look  after  the  repairs  because 
they  are  anxious  to  secure  that  they  shall  be  done  in  the  roost 
economical  way  possible.  The  small  ship-owner  is  just  as  much 
entitled  to  say  to  the  underwriters,  "  Pay  me  my  money,"  whether 
it  is  a  partial  loss  or  a  total  loss.  If  it  costs  ;^Sooo  to  repair 
the  vessel  he  is  entitled  to  get  ;^Sooo  from  the  underwriter.  So 
I  really  do  not  see  where  the  difficulty  of  the  small  owner 
comes  in. 

I  venture  to  think,  gentlemen,  that  it  would  scarcely  be  fair  or 
reasonable  to  conclude  this  question  by  a  vote  to-day  one  way 


Digitized  by 


Google 


(    iSS    ) 

or  the  other.  I  am  bound  to  say  that  I  think  that  probably 
here  in  Buffalo  it  would  result  in  a  decision  in  favour  of  the 
American  rule.  (Laughter.)  I  desire  if  possible  to  avoid  that, 
because  it  would  at  once  commit  us  finally  and  for  ever  to  this 
American  rule ;  and  I  do  feel  that,  at  any  rate,  the  English  view 
deserves  consideration.  I  therefore  propose  an  amendment  to 
the  amendment,  and  move  that  Mr.  Carver's  proposition  should 
be  referred  to  a  special  committee  of  gentlemen,  some  on  this 
side  of  the  Atlantic,  some  on  the  other,  a  representative  com- 
mittee, to  consider  the  question,  and  they  could  arrange  to  hold 
a  meeting,  perhaps  in  London,  or  wherever  might  be  convenient^ 
and  formulate  their  views,  and  their  recommendations  could  be 
reported  to  the  next  conference. 

Mr.  Benedict:  I  would  like  to  ask  the  gentlemen  if  the 
question  were  as  to  estimating  on  the  50  per  cent  or  100  per 
cent^  the  owners  would  be  equal,  and  I  think  we  should  find  in 
either  case  the  expert  underwriter  and  the  expert  assured  quite 
likely  to  disagree,  but  I  ask  him  if  he  does  not  think  there  would 
be  a  likelihood  of  agreement  if  the  question  were  not,  is  it  50 
or  is  it  100  per  cent,  but  is  it  anywhere  between  50  and  100 
per  cent  ? 

Mr.  Walton  :  I  venture  to  think  that  in  either  case  the  under- 
writers would  fight  as  hard  as  they  could  to  obtain  a  result  that 
would  be  most  beneficial  to  themselves. 

Mr.  Benedict  :  I  had  prepared  an  amendment,  somewhat  on 
the  lines  of  the  amendment  suggested  by  Mr.  Walton,  and  I  will 
hand  it  to  him  during  the  recess. 

The  proceedings  were  then  adjourned  until  2  p.m. 

Afternoon  Session. 

The  Chairman  :  The  Chair  prefers  to  treat  the  motion  made 
by  Mr.  Walton  as  a  motion  to  recommit,  instead  of  as  an  amend- 
ment to  the  amendment 
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The  question  was  then  put,  and  Mr.  Walton's  motion  was 
carried. 

Mr.  T.  G.  Carver  :  The  proposition  made  by  Mr.  Carver,  of 
Boston,  was,  as  I  understood,  with  a  view  of  separating  the  first 
three  from  the  latter  resolutions.  I  do  not  know  whether  it  was 
his  intention  by  that  to  intimate  an  agreement  with  the  views 
put  forward  in  propositions  4,  5,  and  6.  As  to  4,  I  imagine  there 
will  perhaps  not  be  much  doubt  amongst  the  members  of  the 
Conference.  In  that  resolution  we  are  departing  from  the 
English  practice  in  favour  of  the  American.  As  regards  5,  again 
the  departure  is  from  the  English  practice  to  the  American. 
As  regards  6  the  same  thing  is  true.  Therefore,  if  the  members 
of  the  Association  who  come  from  my  side  of  the  water  agree 
with  those  resolutions,  it  is  probable  that  those  on  this  side  will 
agree  to  it  Accordingly  I  move  the  adoption  of  resolutions  4,  5, 
and  6  : — 

"  4.  That  the  right  of  the  insurer  to  the  salvage,  upon  payment 
of  a  total  loss,  should  relate  back  to  the  time  of  the  casualty  which 
caused  the  loss. 

5.  That  freight  earned  by  the  ship  by  completing  an  insured 
voyage,  after  transfer  to  the  insurer,  should  be  apportioned  between 
the  assured  and  the  insurer  in  proportion  to  the  distances  run  by 
the  ship  in  earning  that  freight  before  and  after  the  casualty. 

6.  That  an  insurer  of  freight  who  insures  against  partial  loss 
should  indemnify  the  assured  in  respect  of  freight  loss  by  him 
owing  to  a  constructive  total  loss  of  ship,  although  the  whole 
freight  may  have  been  earned  by  the  ship  after  transfer  to  the 
insurer  of  ship." 

The  motion  was  put  from  the  Chair  and  carried. 

The  Chairman:  The  Conference  will  now  proceed  to  the 
consideration  of  the  remaining  resolutions,  and,  as  7  touches  a 
particular  subject,  perhaps  the  Chair  might  take  the  sense  of 
the  house  to  be  that  the  seventh  resolution  will  be  considered  by 
itself 
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II. — Particular  Average  or  Ship. 

"  7.  The  deductions  from  the  cost  of  repairs  in  respect  of  new 
for  old,  for  ascertaining  the  amount  of  a  partial  loss  of  ship,  should 
be  those  allowed  by  Rule  XIII.  of  the  York- Antwerp  Rules  of 
General  Average." 

Mr.  T.  G.  Carver  :  As  regards  the  seventh,  I  do  not  suppose 
there  will  be  much  difference  of  opinion,  but  the  rule  would  be 
desirable,  because  I  believe  there  are  diflferences  of  practice  in 
different  countries.  Those  differences  of  practice  in  regard  to- 
general  average  adjustment  have  been  got  rid  of  by  rule  13,  and 
this  proposition  is  that  the  same  should  be  the  rule  with  regard 
to  policies  of  insurance.     I  move  the  adoption  of  the  resolution.. 

The  motion  was  put  from  the  Chair  and  adopted. 

Mr.  T.  G.  Carver  :  As  regards  the  eighth,  that  undoubtedly 
introduces  matter  which  is  novel,  and,  if  I  may  say  so,  it  does 
seem  to  me  highly  desirable  that  tlie  opinion  of  tliis  conference 
upon  the  matter  should  be  elicited.  As  I  endeavoured  to  point 
out  in  the  paper,  there  are  great  differences,  more  especially  as. 
between  England  and  the  United  States,  on  the  one  hand,  andl 
the  Continental  countries  of  Europe  on  the  other,  but  there  are 
also  differences  between  the  law  of  England  and  the  law  of  the 
United  States  on  the  subject  of  seaworthiness.  I  have  en- 
deavoured to  frame  what  seemed  to  me  to  be  a  fair  compromise.^ 
I  think  8,  9,  and  10  ought  to  be  taken  together;  11  may  be  a 
separate  matter.     I  move  the  adoption  of  resolutions  8,  9,  10. 

III. — Seaworthiness  and  Negligence. 

"  8.  That  in  any  insurance  of  ship,  or  of  any  interest  dependent 
upon  ship,  the  assured  (subject  to  express  agreement)  should  be 
considered  to  warrant  as  follows : 

(i)  That  the  ship  where  the  insurance  first  attaches  in  port,  is 
then  in  a  fit  condition  to  lie  there. 
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(2)  That  all  reasonable  care  will  be  taken  to  make  the  ship  fit 
and  properly  manned,  equipped,  and  documented  for  her  voyage 
on  each  sailing  from  any  port  during  the  currency  of  the  insurance : 
Provided  that  where  the  voyage  includes  more  than  one  stage  it 
will  suffice  that  care  be  taken  to  make  the  ship  fit  and  properly 
manned,  equipped,  and  documented  at  the  beginning  of  each 
stage  for  that  stage. 

9.  That  the  insurer  should  not  be  liable  for  any  loss  consequent 
upon  a  breach  of  the  warranty  stated  in  8,  although  proximately 
caused  by  a  peril  insured  against ;  but  that  the  insurance  should 
not  be  conditional  upon  performance  of  that  warranty  and  should 
not  be  invalidated  by  a  breach  of  it. 

10.  That  no  other  warranty  of  seaworthiness  should  be  implied 
in  insurance  of  ship  or  interests  dependent  upon  ship ;  nor  should 
any  such  warranty  be  implied  upon  an  insurance  of  cargo." 

The  Chairman  :  The  question  before  the  Conference  is,  the 
adoption  of  Resolutions  8,  9,  and  lo. 

Judge  Addison  Brown  (New  York) :  I  do  not  desire  to 
occupy  any  considerable  time,  but  I  think  it  is  a  little  uncertain 
what  might  be  intended  by  the  first  subdivision  under  8,  and 
therefore  I  inquire  whether  that  means  to  provide  that  the  ship 
shall  be  free  from  latent  defects  for  the  voyage,  or  whether  it  is 
sufficient  to  satisfy  this  subdivision  i  that  the  ship  is  in  a  fit 
condition  to  lie  where  she  is  without  making  any  voyage.  For 
instance,  a  shaft  might  be  broken  or  the  engines  might  be  out  of 
order  in  some  way,  and  numerous  things  might  be  wanting  to 
enable  the  ship  to  make  any  voyage,  and  yet  she  would  be  fit  to 
lie  there.  Is  that  all  that  is  intended  to  be  warranted  under  the 
absolute  warranty  provided  for  in  this  subdivision  i?  The 
expression  "  latent  defects  "  is  not  used  under  this  subdivision. 

Subdivision  2,  I  understand,  amounts  only  to  a  warranty  that 
the  owners  will  exercise  all  reasonable  care  to  make  the  ship 
seaworthy,  which  is  a  very  different  thing  from  warranting  sea- 
worthiness when  she  sails.     That,  as  I  understand,  is  the  existing 
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law  in  this  country.     I  think  it  is  the  same  in  England,  that  it  is 
the  duty  of  the  owner  to  make  her  seaworthy  if  she  is  defective, 
so  far  as  reasonable  care  and  diligence  may  tend  to  make  her  so. 
The  inquiry  I  wished  to  make  was,  specially  in  what  sense  we 
were  to  understand  the  first  subdivision  ? 

Mr.  T.  G.  Carver  :  My  idea  entirely  accords  with  what  Judge 
Brown  has  expressed.  I  think  perhaps  I  was  careless  in  my 
manner  of  expressing  it,  and  I  will  alter  subdivision  i  in  this  way : 
"  That  where  the  insurance  first  attaches  in  port  reasonable  care 
has  been  taken  to  make  her  in  a  fit  condition  to  lie  there." 

Mr.  Brown  :  The  effect  then  would  be  to  abolish  entirely  the 
absolute  warranty  of  seaworthiness  ? 

Mr.  Carver  :  That  is  my  view  of  it  I  would  strike  out  the 
words  "  the  ship,"  and  after  the  word  "  port,"  insert  "all  reason- 
able care  has  been  taken  to  make  her  then  in  a  fit  condition  to  lie 
there." 

The  Chairman  :  The  Chair  would  suggest  whether  it  is  not 
possible  that  difficulties  might  arise  in  the  construction  of  that 
clause  as  thus  amended.  Is  it  not  possible  that  there  might  be 
litigation  over  the  changed  phrase  suggested  ? 

Mr.  Carver  :  When  an  insurance  attaches,  if  it  attaches  in 
port,  it  is  not  necessary  that  the  vessel  should  then  be  made  fit 
for  a  voyage,  but  only  made  fit  for  lying  in  port  That  is  why  it 
was  necessary  to  make  two  subdivisions  there.  But  the  distinc- 
tion, which  I  quite  appreciate,  is,  that  subdivision  i  seemed  to 
import  an  absolute  warranty,  whereas  subdivision  2  was  only  a 
warranty  for  absolute  care  taken.  I  am  quite  willing  that  the 
same  form  of  language  should  be  used  in  subdivision  i  as  is  used 
in  subdivision  2. 

The  Chairman  then  stated  the  question  to  be  the  amendment 
of  subdivision  1  of  rule  8,  as  follows  : — 

"  That  where  the  insurance  first  attaches  in  port  all  reasonable 
care  has  been  taken  to  make  the  ship  then  in  a  fit 
condition  to  lie  there." 
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The  amendment  was  put  and  adopted. 

The  Chairman  then  stated  the  question  before  the  Conference 
to  be  the  adoption  of  the  8th  resolution  as  amended,  and  of  the 
9th  and  loth  resolutions. 

Mr.  Everett  P.  Wheeler:  It  seems  to  me  that  these  resolutions 
admirably  express  what  the  law  ought  to  be.  As  many  of  us  are 
aware,  this  subject  has  been  very  much  under  discussion  in  the 
courts  of  the  United  States  during  the  last  two  or  three  years,  and 
the  rigorous  and  absolute  warranty  of  seaworthiness,  which  those 
courts  have  held  to  exist  at  common  law,  is  a  very  onerous  one — 
one  which  seems  to  me  unreasonable  and  unjust,  because  it  makes 
an  owner  responsible  for  a  defect  that  no  human  care  or  foresight 
can  guard  against  In  point  of  fact,  bills  of  lading  are  framed  to 
obviate  this  difficulty,  and  they  have  done  so  in  part ;  but  if  this 
proposal  should  be  adopted  it  would  be  the  expression  by  this 
Association  of  their  approval  of  the  course  of  commercial  men 
already  beginning  on  that  subject,  and  would  point  out  what  would 
be  just  to  all  parties. 

The  only  suggestion  that  I  venture  to  make  is,  and  I  have  indeed 
already  made  it  to  my  friend  Mr.  Carver,  that  inasmuch  as  we 
have  now  in  this  country  a  statute  which  deals  with  this  subject 
and  which  has  used  a  phrase  which  has  been  already  the  subject 
of  considerable  judicial  construction,  whether  it  might  not  be  wise 
to  use  that  phrase  instead  of  the  phrase  which  is  used  in  this 
draft ;  that  is  to  say,  instead  of  "  reasonable  care "  that  all  due 
diligence  should  be  exercised.  Where  you  are  dealing  with  a 
subject  and  have  a  phrase  already  made  which  has  been  construed 
by  the  courts  and  with  which  we  have  to  deal,  it  being  a  statute  in 
force  in  this  country,  it  seems  to  me  that  it  is  not  desirable  to  raise 
any  question  as  to  whether  or  not  there  is  a  difference  of  meaning 
between  the  two  clauses. 

I  venture  to  suggest  that  as  an  amendment  for  the  consideration 
of  my  friend  Mr.  Carver,  but  to  support  the  rule  absolutely. 

Mr.  T.  G.  Carver  :  Mr.  Wheeler  kindly  sent  that  suggestion 
to  me,  but  I  rather  feel  that  ^'  due  diligence "  is  an  ambiguous 
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phrase.  The  phrase  "reasonable  care,"  is,  I  think,  a  well  recog- 
nised phrase  on  both  sides  the  Atlantic.  *  It  does  not  seem  to  us 
that  ^*  due  diligence  "  is  as  precise  as  ^'  reasonable  care."  . 

Mr.  Eugene  Carver  (Boston) :  I  think  the  phrase  "  reason- 
able care  "  is  the  best  to  use. 

The  Chairman  then  put  the  motion  adopting  the  8th  resolu- 
tion as  amended^  and  the  9th  and  loth  resolutions,  which  was 
carried. 

The  Chairbian  :  The  nth  resolution  is  next  in  order. 

"11.  That  subject  to  the  warranty  stated  ijx  §  an  ii^urer.fhould 
be  liable  for  any  loss  caused  proximately  by  a  peril  insured  against, 
although  brought  about  or  contributed  to  by  neglect  of  the  assured, 
or  by  neglect  or  wilful  act  of  his  servants  or  agents,  or  by  ah 
inherent  vice  or  weakness  of  nature  or  unsoundness  in  condition 
of  the  thing  insured" 

Mr.  T.  G.  Carver  :  The  nth  is  really  a  matter  rather  between 
our  view  and  the  view  of  the  United  States  law  as  opposed  to  that 
of  Continental  Europe. .  I  submit  to  the  Conference  that  the  law 
under  which  we  have  lived  is  right  in  this  matter  and  that  we 
could  not  possibly  go  back  from  that  without  destroying  the  value 
of  these  rules  altogether.  It  is  impossible  to  expect  that  people 
who  make  insurance,  whether  on  ship  or  on  goods,  will  be  content 
to  have  the  value  of  those  insurances  done  away  with  by  making 
their  claim  depend  upon  whether  the  accident  has  happened 
without  negligence.  I  therefore  move  that  proposition  11  be 
adopted. 

Mr.  Kirlin  (New  York) :  I  second  that  motion. 

The  Chairman  then  put  the  motion  adopting  the  nth  resolu- 
tion, which  was  carried. ' 

Mi".  T.  G.  Carver:  In  regard  to  the  two  remaining  resolu- 
tions, twelve  and  thirteen,  these  are  upon  the  subject  of  double 
insurance.  They  really  do  not  hinge  one  upon  the  other,  and 
perhaps  it  would  be  well  to  take  the  vote  upon  them  separately. 
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IV. — Double  Insurance. 

'^  12.  That  incases  of  double  insurance  the  English  rule  should 
prevail ;  all  the  policies  being  treated  as  effectual,  and  the  insureis 
being  entitled  to  contributions,  interest,  etc." 

As  regards  twelve,  I  will  say  briefly  that  I  do  not  feel  sure  what 
the  American  rule  of  law  is,  but  I  understand  the  practice  of 
American  policies  very  often  is  to  adopt  the  French  rule,  as 
against  the  English  rule. 

I  move  the  adoption  of  the  twelfth  proposition, 

Mr.  KiRLiN :  I  second  the  motion. 

Mr.  GouRLiE :  I  think  this  rule  is  more  requisite  than  any  of 
the  rules  we  have  already  discussed.  I  have  had  frequent 
illustration  of  the  injustice  caused  by  the  difference  between  the 
rule  of  the  United  States  and  England.  Our  rule  of  law  is  the 
same,  but  practically  all  American  policies  prevent  the  application 
of  American  laws  by  having  in  them  what  is  known  as  a  *'  prior 
and  subsequent''  insurance  clause.  It  frequently  happens  that 
there  are  two  insurances,  one  on  the  other  side  and  one  on 
this  side.  And  when  a  loss  occurs  the  merchant  is  referred  to 
the  English  underwriter,  and  vice  versd^  and  under  the  rule 
prevailing  in  England  he  gets  one-half  of  his  loss,  and  so  with 
this  embarrassment  of  double  insurance  he  gets  fifty  per  cent  of 
his  indemnity. 

Mr.  Eugene  Carver  (Boston)  :  I  think  the  doctrine  which  we 
are  asked  to  adopt  here,  and  which  is  the  doctrine  applied  in  all 
our  policies  of  fire  insurance,  should  be  applied.  In  cases  when 
companies  are  insolvent,  our  present  rule  of  policy  is  very  harsh, 
for  it  acts  just  as  though  the  company  was  solvent  One  or  two 
of  our  states  have  intimated  that  even  if  it  had  this/n?  rata  clause 
as  stated  here,  we  could  not  recover.  I  think  it  would  be  wise  to 
put  a  provision  in  there  that  he  should  be  entitled  to  at  least  the 
amount  necessary 
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Mr.  T.  G.  Carver:  I  will  say  in  explanation  to  my  friend, 
that  this  is  a  very  shortly  drawn  proposition.  The  full  propo- 
sition is  shown  at  No.  21  of  the  marine  insurance  proposals.  The 
intention  is  that  there  shall  be  a  full  right  to  recover  on  each 
pAicj. 

Mr.  Robert  D.  Benedict  :  Mr.  Chairman,  I  was  very  late  in 
coming  in  here,  and  therefore  did  not  hear  what  had  been  done 
with  the  other  resolutions.  I  had  the  understanding,  as  I 
supposed,  that  all  of  these  resolutions  should  be  referred  to 
a  special  committee  to  report  upon  them  at  the  next  Conference.^ 

The  Chairman:  A  motion  was  made  that  the  first  three 
should  be  so  referred,  and  that  motion  prevailed.  The  other 
resolutions  have  thus  far  been  adopted,  with  a  sh'ght  amendment 
to  the  eighth. 

Mr.  Benedict  :  It  seems  to  me  it  would  be  better  to  have  all 
of  these  resolutions  sent  before  that  committee. 

Judge  Raikes  :  It  seems  to  me,  Mr.  Chairman,  that  our  action 
would  carry  very  much  more  weight  if  all  of  these  resolutions 
should  have  the  benefit  of  full  discussion  and  expression  of 
opinion  by  every  gentleman  here,  before  they  are  referred  to  the 
committee  which  is  to  be  appointed.  I  think  that  such  discussion 
would  be  instructive  to  the  committee. 

Mr.  Walton  :  After  all,  gentlemen,  all  that  we  are  doing  is 
expressing  the  opinion  of  this  Conference.  We  are  not  binding 
any  one  else.  What  my  friend  Mr.  Carver  is  proposing  is  a  set  of 
clauses  which  we  hope  will  be  very  generally  adopted,  but  which 
nobody  is  bound  by.  If  any  progress  is  to  be  made  on  this 
subject,  the  opinion  of  this  Conference  ought  to  be  stated  as 
the  first  step.  We  express  our  opinion,  and  that  will  be 
adopted  so  far  as  it  obtains  universal  acceptance ;  that  is  alL 

Mr.  T.  G.  Carver  :  The  difficulty  which  Mr.  Carver  of  Boston 
has  pointed  out  in  the  drafting  of  No.  12  is,  I  understand,  that  he 
.thinks  that  it  leaves  it  in  doubt  as  to  what  would  be  the  effect  of 
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.the  insolvency  of  insurers.  Now,  I  do  not  wish  any  doubt  of 
that  sort  to  exist,  and  I  would  therefore  suggest  that  the  twelfth 
proposal  should  be  read  by  incorporating  the  second  paragraph 
of  the  drafted  rule  No.  zi^  Then  "all  policies  to  be  treated  as 
effectual"  might  go  out,  and  begin  a  fresh  sentence  with  :  .'*  The 
insurers  being  entitled  to  contributions  infer  seP 

By  request  of  the  Chairman,  Mr.  Alexander  then  read  the 
resolution  in  the  proposed  amended  form  : — 

'  '  '*  That  in  cases  of  double  insurance  the  English  rule  should 
prevail;  the  insured  may  in  such  a  case  recover  in  respect  of 
a  loss  under  any  of  the  policies  covering  it  in  any  order  unless 
he  has  already  received  indemnity  from  the  loss  as  estimated  from 
the  valuation  in  their  policy;  the  insurers  to  be  entitled  to 
contributions  inter  se^ 

The  Chairman  asked  if  there  was  any  objection  to  taking 
the  vote  upon  the  proposition  in  the  shape  the  mover  desired. 

Mr.  Benedict  :  Mr.  Chairman,  I  move  that  that  be  referred  to 
the  committee  to  be  appointed;  and  I  hope  that  the  same  action 
may  still  be  taken  in  regard  to  the  resolutions  which  have  been 
already  adopted 

The  motion  of  Mr.  Benedict  was  seconded. 

The  Chairman  then  put  the  motion  to  commit  the  twelfth 
resolution  to  the  special  committee  and  the  motion  was  lost. 

The  Chairman  then  put  the  motion  to  adopt  the  twelfth 
resolution  in  its  new  shape  and  the  motion  was  adopted. 

Mr.  T.  G.  Carver  :  The  remaining  resolution  is : 

"  13.  That  the  assured  should  not  be  entitled  to  return  of 
premiums  on  the  ground  of  double  insurance  where  the  risk  has 
attached." 

That  is  a  rule  which  I  think  wise  to  have  for  simplicity's  sake. 
The  practice  I  know  differs  a  great  deal.  In  framing  the  Marine 
Insurance  Bill,  introduced  in  the  House  of  Lords  for  three -or  four 
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years  in  succession,  the  concliision,  I  thinks  amved  at)  was  that 
the  right  nile  should  be  that  where  the  risk  does  attach,  the  rule ' 
as  regards  returning. premiums  for  the  portion  of  the  policy,  which 
in  effect  is  not  a  risk  should  be  abrogated,  and  that  there  should  ; 
be  no  return  of  premiums.     And,  not  only  for  simplicity's  sake  is.  ■, 
that  desirable,  but  it  may  also  be  justified  ^  in  this  way.     As  soon  ; 
as  an  underwriter  has  a  risk  upon  his  policy,  although  it  may  turpi  ^ 
out  that  he  is  entitled  to  get  contributions  from  some  other  under-' 
writer,  because  there  has  been  over  insurance,  still  he  has  run  the  / 
risk  himself  alone,  and  if  the  other  underwriter  should  tur4  ou(  to  : 
be  insolvent  he  will  have  to  bear  the  whole  risk. 

The  Chairman  then  put  the  motion  to  adopt  the  thirteenth 
resolution.     . 

The  motion  was  adopted. 

Mr.  Carver:  The  only  other  thing  I  have  to  propose  is  this. 
There  is  a  draft  of  these  marine  insurance  proposals  here,  and 
I  propose  that  the  draft  of  these  rules  should  be  submitted  to  the^ 
committee  which  is  to  be  appointed  to  consider  the  first  three  of  ^ 
these  proposals,  and  that  they  should  be  asked  to  report  upon  the 
drafting  of  the  whole  of  the  rules  and  upon  such  other  questions 
as  may  be  brought  before  them  and  they  may  deem  proper  to  > 
report  upon.  -       . 

This  motion  was  seconded. 

Mr.  Benedict:  I  should  be  in  favour  of  that  motion  as  put, ' 
if  it  is  understood  that  the  previous  resolutions  have  all  met  with  ^ 
the  approval  of  this  Conference ;  but,  as  I  said  before,  I  was  not ' 
present  when  the  previous  resolutions  were  up,  and^  I  should 
regret  very  much,  to  have   the  resolutions  in  reference  to  sea-* 
worthiness  and  negligence  be  understood  to  have  met  with  the 
approval  of  all  of  our  Anaerican  lawyers.     I  understand  that  there' 
was  little  discussion,  and  that  the  motion  was  passed  substantially  ^ 
without  discussion  ;  and^  if- 1  am  in'  order,  I  would  move  a  re- 
consideration of  those  resolutions,  i '' 
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The  Chairman  :  As  Mr.  Benedict  was  not  present  and  did  not 
vote,  the  Chair  cannot  entertain  his  motion  to  reconsider. 

Judge  Raikks  :  I  think  it  very  desirable  that  before  any 
resolutions  are  adopted  finally,  we  should  give  everyone  an 
opportunity  of  saying  what  they  please  about  them.  Of  course 
these  resolutions  have  only  been  referred  to  the  committee,  but 
I  think  every  gentleman  should  have  an  opportunity  to  discuss 
them,  even  before  they  are  so  referred.  As  I  was  present  and 
voted  on  the  question,  I  will  move  that  the  vote  by  which  the 
last  ten  resolutions  were  adopted,  should  be  reconsidered. 

The  motion  to  reconsider  was  seconded. 

Mr.  Herbert  Turner  (New -York):  I  offer  an  amendment, 
that  the  motion  to  reconsider  be  limited  to  rules  8,  9,  lo  and  11. 

Judge  Raikes  :  I  accept  that  amendment 

The  Chairman  thenjput  the  question  to  reconsider  the  vote  by 
which  the  8th,  9th,  loth  and  i  ith  resolutions  were  adopted,  and 
the  motion  was  carried. 

Mr.  Benedict  :  I  now  move  to  refer  those  resolutions  to  the 
committee  to  be  appointed ;  and  the  reason  I  make  the  motion 
is,  that  it  seems  to  me  that  those  resolutions  present  to  us  of  the 
American  Bar  a  very  different  system  than  that  which  now 
prevails.  It  seems  to  me  that  all  those  questions  would  go  forth 
with  more  weight,  if  they  were  communicated  not  only  to  our  Bar, 
but  to  the  Bar  of  other  nations,  and  that  the  matter  should  be 
considered  in  the  light  of  the  knowledge  which  they  then  had. 
Speaking  for  myself,  I  came  here  without  any  preparation  to 
consider  whether  this  system  which  is  proposed,  or  the  American 
system  was  the  best,  and  I  should  be  disinclined  to  express  an 
opinion  one  way  or  the  other  at  this  time.  The  first  one  of  these 
resolutions  surprises  me,  tor  it  is  proposed  that  the  warranty  of 
seaworthiness  of  a  vessel  is  confined  to  her  seaworthiness  to  lie 
in  port. 
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The  Chairman  :  That  was  amended  on  its  passage.  It  was 
amended  so  as  to  provide  that  the  shipper  was  bound  to  show 
that  he  had  used  reasonable  care  to  make  her  m  a  safe  condition 
to  lie  in  port 

Mr.  BfiNEDicT :  Even  then  it  does  not  express  any  warranty  at 
all  that  the  ship  may  make  a  voyage.  I  only  suggest  this  as  one 
reason  why  I  think  this  whole  matter  should  be  referred  to  the 
committee. 

Sir  William  Kennedy  :  It  seems  to  me  we  shall  never  do 
anything  in  a  conference  of  this  kind,  if  after  regularly  adopting 
resolutions,  we  reconsider  the  vote  and  go  back  again.  It  will  be 
a  perpetual  folding  and  unfolding.  This  matter  was  quite  fully 
discussed  before  it  was  passed.  There  is  no  finality  in  anything 
we  do ;  of  course  we  merely  make  recommendations. 

Mr.  Turner  :  I  move  that  resolutions  8,  9,  10  and  11  be  now 
adopted  as  the  sense  of  this  Conference. 

The  Chairman:  There  is  a  pending  motion  that  they  be 
conmiitted  to  the  committee. 

Mr.  Turner  :  Then  I  offer  an  amendment  to  that  pending 
motion,  that  resolutions  8,  9,  10  and  11  be  adopted  as  the  sense 
of  this  Conference. 

This  motion  was  seconded. 

Mr.  Benedict  :  Mr.  Chairman,  I  raise  the  point  of  order  that 
that  amendment  is  really  the  original  motion,  and  therefore 
not  germane.  My  motion  is  the  only  question  now  before  the 
Conference. 

The  Chairman  :  The  Chair  decides  that  the  point  of  order  is 
well  taken.  The  question  before  the  house  is  on  Mr.  Benedict's 
motion  to  commit  these  resolutions  to  the  committee. 

Judge  Addison  Brown  :  I  shoidd  express  the  hope  that  no 
one  present  who  has  any  doubt  as  to  the  desirableness  of  this 
modification  in  the  existing  law,  should  vote  to  re-commit,  and 
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only  those  who  are  clear  in  their  own  minds,  that  this  is  an 
improvemipnt  which  ought  to  be  adopted,  should  vote  against  the 
motioni '  t  understood  that  when  the  matter  was  previously  up 
that  was  the  question  before  the  minds  of  those  who  voted,  and 
that  they  supported  it  because  in  their  judgment  this  was  an 
improvement  ia  the  existing  state  of  the  law,  lind  they  clearly 
understood  it  was  a  desirable  diange.    I  voted  for  that  reason. 

The  Chairman  then  put  the  motion  to  commit  the  8th,  Qth^ 
loth  and  zith  resolutions  to  the  special  committee  to  be 
appointed. 

The  motion  was  lost ;  there  being  ten  in  favour  of  the  motion 
and  fourteen'  opposing. 

The  Chairman  :  The  question  is,  then,  on  the  original 
motion. 

Mr.  Benedict  :  That  brings  the  matter,  as  I  understand  it, 
still  before  the  house  for  discussion,  does  it  not  ? 

The  Chairman  :  Yes,  Sir. 

Mr.  Benedict  :  I  understand  this  is  understood  to  be  an 
adoption  by  this  Conference  of  an  entirely  different  system  of 
law  from  that  which  prevails  in  this  country.  As  the  law  now  stands 
here,  the  insured,  when  he  obtains  an  insurance  upon  his  vessel, 
warrants  that  she  is  in  a  seaworthy  condition  to  perform  the 
voyage  upon  which  she  enters.  This  proposes  to  abolish  that 
principle  entirely.  This  proposition  is  that  the  insured  first 
warrants  that  when  the  insurance  first  attaches  in  port.  Most 
insurance  is  made  when  a  vessel  is  in  port  intending  to  set  out 
for  a  voyage.  The  law  now  is,  when  the  insured  obtains  insurance 
he  warrants  that  and  he  takes  the  risk  of  the  vessel,  and  not  the 
insurer.  This  proposition  is  that  all  that  he  warrants  is  that  the 
vessel  is  ia  a  condition,  not  fit  to  perform  the  voyage,,  but  fit  to 
lie  in  port  That  is  to  say,  that  there  is  no  absolute  warranty  of 
seaworthiness  at  all,  even  to  lie  in  port  That  is  a  very  great 
change  m  the  law,  and  I  fail  to  see  any  reason  why  it  should  be 
made. 
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Then  the  next  clause  is  only  a  warranty  that  reason£ibJe  caxe 
shall  be  taken  to  make  her  fit  to.sail.-  I  should  like  to  hear  some 
reason  suggested  why  that  warranty  of -seaworthiness  of  the  vessel 
should  be  done  away  with. 

Mr.  Walton  :  As  to  what  Mr;  Benedict  has  said,  undoubtedly 
these  clauses  do  make  a  change  in  the  English  law  as  well  as  in 
the  Americaii  law.  At  present  under  either  law  if  there  is  some 
latent  defect  creating  unseaworthiness,  even  though  it  be  such  as 
no  human  skill  or  care  could  detect,  still  the  assured  cannot 
recover  imder  his  policy.  Undoubtedly  these  resolutions  are 
intended  to  alter  that  But  as  I  imderstand,  when  these  matters 
were  discussed  before,  we  aU  of  us  were  agreed  that  that  was  a 
beneficial  change  to  make.  After  all,  we  do  not  propose  to  alter 
the  law,  because  we  cannot  We  only  propose  these  as  clauses 
for  general  adoption.  Of  course  where  any  particular  under- 
writer insisted  on  his  warranty  and  condition  of  seaworthiness 
it  would  be  open  for  him  to  say  "  I  will  not  issue  a  policy  with 
these  clauses  attached."  As  I  understand,  the  general  opinion 
was  that  the  proposed  clause  would  effect  a  desirable  change  no 
doubt  distmctly  in  the  interest  of  the  assured,  but  equitably  and 
fairly  to  his  advantage.  * 

Mr.  A.  H.  Walker  (New  York) :  Now  that  the  first  clause  of 
the  8th  resolution  has  been  amended  on  the  motion  of  Mr.  Carver, 
as  I  read  it  there  is  no  longer  any  element  of  warranty  in  either 
the  8th  or  9th  resolutions. 

Therefore,  I  move  to  amend,  in  the  third  line  of  the  8th,  by 
substituting  the  word  "agree"  for  the  word  "warrant";  and  iii 
the  second  and  fifth  lines  of  the  9th  resolution,  to  substitute  the 
word  "agreement"  for  the  word  ^'warranty."  So  that  the  two 
resolutions  will  appear  on  their  face  to  be  so  that  really  they 
are  propositions  for  agreement  and  not  propositions  for  warranty. 

Mr.  Wheeler  :  We  are  dealing  with  a  practical  question. 
Perhaps,  therefore,  it  would  be  n^st  helpful  to  refer  to  practical 
questions,    A  case  has  recently  been  decided  .by: the  Supreme. 


Digitized  by 


Google 


(     I70    ) 

Court  of  the  United  States  in  which  it  was  held  that  it  was  an 
absolute  necessity  that  every  rivet  in  a  steel  ship  should  be  shown 
to  be  absolutely  tight  All  reasonable  diligence  and  vigilance 
ordinarily  had  been  exerted  evidently.  The  builder  used  care  and 
secured  a  good  and  responsible  contractor  and  had  rigorous 
clauses  in  his  contract  Yet  here  is  this  absolute  iron-bound 
warranty,  and  the  Court  held  that  it  must  be  enforced. 

Now,  there  is  another  clause  in  the  9th,  it  seems  to  me  equally 
important,  to  which  attention  has  not  specially  been  drawn.  The 
law  also  is,  in  the  absence  of  an  agreement  to  the  contrary,  that 
if  a  warranty  has  been  broken,  the  policy  does  not  attach.  Now, 
see  what  has  been  done  in  a  case  of  that  sort  The  Court  of 
Appeals  of  New  York  has  recently  held  in  the  case  of  a  steamer 
that  was  taken  out  to  see  the  yacht  races^  and  which  steamer  was 
warranted  for  inland  navigation  only,  that  that  was  a  breach  of 
warranty,  and  consequently  the  policy  was  at  an  end,  although  the 
loss  for  which  reparation  was  sought  happened  from  an  entirely 
different  cause.  Those  are  not  reasonable  conditions.  All  you 
can  ask  of  man  is  to  do  the  most  that  human  skill  can  accomplish. 
Why  should  you  put  upon  man  more  than  man  is  able  to  bear  ? 
In  other  words,  why  should  not  an  honest,  faithful,  and  diligent 
owner  be  permitted  to  obtain  indemnity  for  a  loss  which  is  not 
the  consequence  of  his  own  &ult  ?  The  reasoning  of  the  Court 
on  which  these  rules  apply  is  most  artificial  and  technical  Take 
the  opinion  of  Mr.  Justice  Brown  in  the  United  States  Supreme 
Court  in  the  case  of  the  Carib  Prince ;  the  dissenting  opinion 
there  has  the  weight  of  argument  It  does  not  rest  on  the  weight 
of  precedents.  Both  that  Court  and  the  Courts  of  England  have 
held  that  an  agreement  is  competent  which  shall  turn  the  warrant 
of  seaworthiness  into  a  warranty  of  diligence. 

The  motion  of  Mr.  Walker  not  being  seconded  the  Chairman 
declined  to  entertain  it 

Mr.  Benedict  :  May  I  be  indulged  in  one  more  word.  I  have 
not  understood  at  all  that  we  were  legislating.     I  have  not  under- 
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Stood  that  we  were  proposmg  to  make  any  change  in  .the  law ; 
but  only  that  we  were  proposing  to  recommend  some  changes  in 
the  law. 

Some  evils  have  been  pointed  out  as  existing  under  the  present 
condition  of  the  law.  The  present  condition  of  the  law  I  am  not 
considering  abstractly.  I  do  not  remember  to  have  been  engaged 
in  any  case  in  which  I  have  suffered  defeat  by  reason  of  the 
present  application  of  the  principles.  I  therefore  am  only  con- 
sidering this  question,  namely,  whether  it  is,  in  the  first  place, 
desirable  for  everybody  that  a  change  should  be  made  in  the  law. 
As  to  that  I  frankly  say  I  am  not  prepared  to  state  whether  I 
think  it  would  be  desirable.  I  have  not  given  sufficient  con- 
sideration to  the  question  to  say.  In  the  next  place,  if  such  a 
change  is  desirable,  and  if  it  is  sought  to  bring  to  the  accom- 
plishment of  such  a  change  the  weight  of  the  International  Law 
Association,  I  suggest  to  my  friends  on  the  other  side,  that  a 
recommendation  from  this  Association  would  come  with  very 
much  more  force  if  it  were  adopted  as  the  result  of  an  examina- 
tion by  a  special  committee,  members  of  the  Bar  of  this  country 
whose  law  is  proposed  to  be  changed,  who  shall  confer  with 
other  committees  from  other  nations  and  shall  recommend  such 
change. 

The  Chairman  then  put  the  motion  to  adopt  the  8th,  9th,  loth, 
and  nth  resolutions  and  it  was  carried 

The  Chairman  :  The  resolution  of  Mr.  Carver  that  the  draft 
of  Marine  Insurance  Proposals  intended  to  carry  out  the  resolu- 
tions numbers  4  to  13,  adopted  by  this  Conference,  be  referred  to 
the  committee  appointed  to  consider  the  proposed  resolutions  i, 
2  and  3  as  to  the  subject  of  total  loss,  for  their  consideration, 
and  report  at  the  next  Conference,  and  that  the  committee  also  be 
empowered  to  consider  and  report  upon  any  further  point  which 
may  be  brought  forward,  is  now  before  the  Conference. 

Mr.  Benedict  seconded,  and  it  was  put  from  the  chair  and 
carried* 
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Mr.  -T.  •G.  -GARVEk :   Miay  I  ask  what  the  provision  is  as  to 
appointing  a  ^committee  ?         ^ 

.  Mr.  Alexander  :  All  coipapiittees  are  appointed  by  the  Execu- 
tive Council  j  and  it  has  occurred  to  Mr.  Phillimore  and  myself 
that  the  Executive  Council  ought  to.  meet  .at  the  close  of  this 
meeting  in  order  to  appoint  this  committee. 

The  Marine  Insurance  Proposals  referred  to  were  as  follows. 


Actual  total 
loss. 


Constructive 
total  I068. 


Constructive 
total  loss  of 
ship. 


Marine  Insurance  Proposals.    . 

I. — Total  Loss. 

I.  Where  by  a  peril  insured  against  an  insured  subject  is  de- 
stroyed, or  so  damaged  as  to  cease  to  be  a  thing  of  the  kind 
insured,  there  is  an  actual  total  loss. 

'  2.  Where  by  a  peril  insured  against  the  owner  of  an  insured 
subject  has  been  wholly  deprived  of  it,  and  either  there  is  no 
reasonable  prospect  of  recovering  it,  or  it  can  only  be  recovered 
on  paying  charges  for  which  the  assured  is  not  liable  exceeding 
the  recovered  value,  there  is  an  actual  total  loss,  although  the 
subject  may  still  exist. . 

3.  Where  by  a  peril  insured  against  the  owner  of  an  insured 
subject  is  deprived  of  the  possession  or  control  and  use  of  it 
il^definitely^  ot  for  a  period  which  is  unreasonably  having  regard 
to  the  adventure  on  which  it  is  insured,  there  is  a  constructive 
tptal  loss  of  the  subject   :    . 

^  4«  Where  by  a  peril  insured  against  a  ship  is  so  damaged  or  so 
placed  that  the  cost  of  recovering  and  making  her  fit  for  the  same 
service  as  before  will  probably  exceed  her  value  when  recovered 
3^d  repaired,  there  is  a  constructive  total  loss  of  the  ship. 

(a)  The  cost  of  recovery  and  repair  is  to  be  estimated 
with  iT^ei^epce  to  the  apparent  and  probable  circumstances 
at  the  time  to  which  the  estimate  relates;    including  the) 
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cost,  of  prudent  temporary  repiailrs  and  rfemoval  to  a  port 
of  repair,  and  also  any  necessary  expenses  of  obtaining 
money,  but  not  including  wacges  or  provisions  for  the  ship's 
crew  during  the  delay. 

(b)  In  making  the  comparison  no  deduction  is  to  be 
made  from  the  cost  of  repairs-  in  respect  of  new  for  old, 
or  in  respect  of  general  average  contributions  which  have 
become  payable  by  other  interests  towards  the  cost  of 
repairs ;  but  deduction  is  to  be  made  of  contributions  which 
would  be  payable  by  other  interests  to  expenses  or  sacrifices 
to  be  incurred  or  made  after  the  time  to  which  the  estimate 
relates. 

(c)  Deduction  is  to  be  made  from  the  estimated  value  of 
the  repaired  ship  of  any  charges  or  contributions  payable 
in  respect  of  her  if  recovered  and  repaired,  whi^  the 
assured  would  not  otherwise  have  to  bear. 

(d)  No  regard  is  to  be  paid  to  the  value  of  the  ship  as  she 
lies,  nor  to  the  freight  or  other  monies  which  she  might 
earn  if  she  were  repaired.  Nor  is  any  regard  to  be  paid 
to  any  valuation  of  the  ship  in  the  policy,  unless  otherwise 
expressed. 

5.  In  the  following  cases  there  is  a  constructive  total  loss  of  Constructive 

total  loss  of 
cargo : —  cargo. 

(i)  Where  owing  to  a  peril  insured  against  goods  are  left  at  a 
port  short  of  their  destination  because  they  cannot  be  carried 
forward ;  or  because  if  carried  to  their  destination  they  would  not 
arrive  in  specie : 

(2)  Where  by  a  peril  insured  against  the  ship  carrying  the 
goods  is  prevented  from  completing  the  voyage  witiii  the  goods^ 
and  the  shipowner  does  not  forward  them  under  the  original 
contract  of  carriage,  and  they  can  only  be  brought  to  their 
destination  by  incurring  expenses  which  will  exceed  the  gross 
market  value  of  the  goods  there  on  arrival,  less  ordinary  expenses 
of  sejliiig.  .     .  1  .\. 
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Time  for 
estimating 
constructive 
total  loss. 


(a)  The  estimate  of  expenses  is  to  include  any  expenses 
of  saving  or  recovering  the  goods  and  all  forwarding  freight 
which  would  be  incurred  after  the  time  to  which  the  estimate 
relates,  but  not  anj  salvage  or  other  expenses,  or  anj 
general  average  contributions,  incurred  in  respect  of  the 
goods  before  that  time. 

(i)  The  estimate  of  the  value  of  the  goods  on  arrival  is  to 
be  made  having  regard  to  anj  loss  or  damage  of  the  goods 
caused  by  perils  insured  against. 

(c)  The  selling  value  of  the  goods  at  the  wreck  or  port 
of  refuge  is  not  to  be  taken  into  account 

6.  Where  notice  of  abandonment  has  been  given  to  the  insurer, 
as  hereinafter  required,  the  estimate  of  whether  the  insured  subject 
was  a  constructive  total  loss  is  to  be  made  as  at  the  date  of  giving 
that  notice.  Where  notice  of  abandonment  has  become  un- 
necessary the  estimate  is  to  be  made  as  at  the  date  of  the  sale  or 
other  event  which  made  it  unnecessary. 


Notice  of  Abandonment. 


7.  Where  there  is  a  constructive  total  loss  of  an  insured  subject 
the  assured  is  entitled  to  claim  payment  of  the  full  amount 


Claim  for 

constructive 

total  loss 

depends  upon  insured  if  he  has  duly  given  notice  that  he  abandons  to  the  in- 

abandonmcnt.  surer  all  the  insured  interest  in  the  subject     Failing  such  notice 

the  assured  can  only  claim  as  for  a  partial  loss,  except  m  the  cases 

mentioned  below. 

(a)  The  notice  must  be  given  to  the  insurer  with  reasonable 
diligence  after  receipt  by  the  assured  of  information  of  the 
loss ;  allowing  reasonable  time  for  inquiry  where  the  informa- 
tion is  doubtful 

{h)  The  notice  may  be  given  in  any  manner,  but  must 
indicate  the  intention  of  the  assured  to  abandon  the  insured 
interest  in  the  subject  insured  unconditionally. 

Where  notice       8.  Where  the  interest  of  the  assured  in  the  insured  subject  has 
mem^ot"^"      ceased  before  he  has  had  full  opportunity  of  abandoning  it  to  the 

necessary. 
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insurer,  as  where  it  has  been  sold  justifiably,  and  generally  where 
no  benefit  could  arise  to  the  insurer  if  notice  of  abandonment 
were  given  to  him,  such  notice  is  not  necessary,  and  the  assured 
may  claim  payment  in  full  without  it 

Also  notice  of  abandonment  is  not  necessary  firom  an  insurer  to 
a  re-insurer. 

9*  Neither  the  right  to  abandon  and  claim  payment  in  fiiU  nor 
the  right  to  refuse  to  accept  abandonment  is  prejudiced  by  efforts 
prudently  made  by  the  assured  or  insurer  to  save  or  diminish  the 
loss  of  the  thing  insured. 

10.  An  insurance  against  total  loss  includes  a  constructive  as  Insurance 
weU  as  an  actual  total  loss  unless  a  different  intention  is  shown  in  ^^inclmles 

the  policy.  constructive 

*^       ^  total  loss. 

Effect  ofAbandonmmL 

11.  Where  abandonment  of  the  subject  insured  has  been 
accepted,  or  where  there  is  an  actual  or  constructive  total  loss, 
the  insurer  becomes  entitled  on  payment  of  the  full  amount 
insured  to  all  that  remains  of  the  assured's  interest  in  the  subject 
insured,  as  firom  the  time  of  the  casualty  which  caused  the  loss ; 
and  also  to  be  subrogated  to  all  the  rights  and  remedies  of 
the  assured  in  respect  of  the  loss. 

12.  Where  freight  is  earned  by  the  ship  by  continuing  a  voyage  Freight 
after  becoming  transferred  to  the  insurer  of  ship  as  aforesaid  the  abandonment, 
freight  so  earned  is  to  be  apportioned  between  the  assured  and 

the  insurer  of  ship  in  proportion  to  the  distances  run  by  the  ship 
in  earning  that  fireight  before  and  after  the  casualty. 

If  part  of  the  freight  for  the  voyage  has  been  received  in 
advance,  only  so  much  of  the  freight  earned  by  continuing  the 
voyage  will  belong  to  the  assured  as,  having  regard  to  the  freight 
received  in  advance,  will  give  him  his  pro  rata  share  of  the 
whole. 
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Total  Loss , of  Freight. 

13.  There  is  a  total  loss  of  freight  payable  for  the  carriage  of 
'  goods  :— 

(1)  Where  by  a. peril  insured  against  the  goods  are  an 
actual  or  constructive  total  loss,  and  no  goods  bearing  freight 
can  be  profitably  substituted  and  carried  on  the  voyage. 

(2)  Where  the  ship  is  preventjed  from  completing  the 
voyage  by  a  peril  insured  against,  and  the  goods  cannot  be 
forwarded  to  their  destination  except  at  an  expense  to  the 
shipowner  exceeding  the  freight  there  payable.  The  ex- 
penses to  be  estimated  for  this  purpose  include  all  expenses 
of  recovering  and  forwarding  the  cargo  which  would  fall 
upon  the  shipowner  as  from  the  time  when  the  voyage  of 
his  ship  was  given  upi 

But  if  in  either  of  the  above  cases /rt?  rata  freight  has  become 
payable  the  loss  is  not  totaL 

14.  There  is  a  total  loss  of  chartered  freight  where  having 
regard  to  the  terms  of  the  charterparty  the  ship  has  been  prevented 
by  perils  insured  against  from  earning  any  part  of  that  freight 

II. — Partial  Loss  of  Ship:  Deductions. 

15.  The  deductions  from  the  cost  of  repairs  in  respect  of  new 
for  old,  for  Ascertaining  the  amount  of  a  partial  loss  of  ship, 
shall  be  those  allowed  by  Rule  XIIL  of  the  York-Antwerp  Rules 
of  General  Average. 

III. — Effect  of  Negligence,  Unseaworthiness,  etc 

Wilful  acts.  16.  An  insurer  is  not  liable  for  loss  or  damage  brought  about 

by  the  wilfril  act  of  the  assured  himself,  although  the  proximate 
cause  may  have  been  a  peril  insured  against. 

Inherent  vice.       17.  An  insurer  is  not  liable  for  loss  or  damage  caused  by  any 
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inherent  vice  or  weakness  of  nature  or  unsoundness  in  condition 
•of  the  subject  insured,  or  of  the  thing  on  whose  safety  that 
depended. 

i8.  Upon  any  insurance  of  ship,  or  of  any  interest  dependent  Warranty  of 
upon  ship,  the  assured  warrants  as  follows  : — 

(i)  That  the  ship,  where  the  insurance  first  attaches  in 
port,  is  then  in  a  fit  condition  to  lie  there. 

(2)  That  all  reasonable  care  will  be  taken  to  make  the 
ship  fit  and  properly  manned,  equipped,  and  documented  for 
her  voyage  on  each  sailing  from  any  port  during  the  currency 
of  the  insurance.  Provided  that  where  the  voyage  includes 
more  than  one  stage  it  will  suffice  that  care  be  taken  to  make 
the  ship  fit  and  properly  manned,  equipped,  and  documented 
at  the  beginning  of  each  stage  for  that  stage. 

The  insurer  is  not  liable  for  any  loss  or  damage  consequent 
upon  any  breach  of  this  warranty,  although  the  loss  or  damage 
may  have  been  proximately  caused  by  a  peril  insured  against ;    * 
but  the  insurance  is  not  conditional  upon  performance  of  the 
warranty  and  is  not  invalidated  by  a  breach  thereof. 

19.  Unless  expressly  agreed,  there  is  not  any  warranty  of  the  Warranty 
^tness  of  the  ship  upon  an  insurance  of  cargo.  stowa^ 

aa  Except  as  stated  in  Rules  16  to  19,  the  insurer  is  liable  for  Liability  of 
any  accidental  loss  or  damage  of  the  subject  insured,  caused  {^^'  ^^ 
proximately  by  a  peril  insured  against,  although  brought  about  or  proximately 
-contributed  to  by  some  nef^ect  of  the  assured;  or  by  some  neglect  ^^il  insurcd 
or  wilfiil  act  of  his  servants  or  agents ;  or  by  an  inherent  vice  or  against, 
weakness  of  nature  or  unsoundness  in  condition   of  the  subject 
insured,  or  of  the  thing  on  whose  safety  it  depended. 


IV. — Double  Insurances. 

21.  Where  an  interest  is  insured  against  the  same  risk  for  the 
same  assured  by  two  or  more  insurances,  for  amounts  which 
together  exceed  the  agreed  or  insurable  value  of  that  interest, 
there  is  a  double  insurance. 

N 


Digitized  by 


Google 


(    178    ) 

The  assured  may  in  such  a  case  recover  in  respect  of  a  loss 
under  any  of  the  policies  covering  it,  in  any  order,  unless  he  has 
ahready  received  indemnity  for  the  loss  as  estimated  upon  the 
valuation  in  that  policy. 

22.  Where  in  a  case  of  double  insurance  one  or  more  of  the 
insurers  have  duly  paid  a  loss  they  are  entitled  to  contributions 
thereto  from  the  insurers  on  the  other  policies  which  cover  the 
loss,  so  that  the  amount  paid  shall  be  distributed  over  the  whole, 
as  follows : — 

(a)  Where  the  policies  are  unvalued  or  agree  in  their 
valuations,  the  contribution  is  to  be  in  proportion  to  the 
amounts  insured. 

(d)  Where  the  valuations  in  the  policies  differ,  then : — 

(i)  In  case  of  partial  loss,  the  contribution  is  to  be  in 
proportion  to  the  liabilities  under  the  several  policies  m 
respect  of  that  loss. 

(2)  In  case  of  total  loss,  so  much  of  the  amount  paid 
under  any  policy,  as  is  ascribable  to  the  part  of  the  valuatiorx 
therein  which  is  covered  by  other  policies,  is  to  be  contri- 
buted to  by  those  policies  in  proportion  to  the  amounts 
insured. 

23.  The  assured  cannot  claim  any  return  of  premium  in  cases 
of  double  insurance  where  the  risk  has  attached. 

Bills  of  Lading. 

Mr.  Everett  P.  Wheeler  (New  York)  then  read  the 
following  paper : 

The  Harter  Act  :  Recent  Legislation  in  the  United 
States  respecting  Bills  of  Lading. 

The  subject  of  the  relation  between  the  common  carrier  by  sea 
and  the  shipper  of  goods  upon  the  carriei's  vessels,  has  been  dealt 
with  in  various  Commercial  Codes.  The  rights  obtained  by  the 
holder  of  the  bill  of  lading,  who  has  either  purchased  outright  the 
goods  mentioned  in  that  instrument,  and  obtained  an  assignment 
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of  it,  or  has  made  advances  upon  the  faith  of  it,  have  also  been 
the  subject  of  legislation  both  in  England  ^  and  in  the  United 
States. 

In  the  United  States  the  Federal  Congress  has  not  passed  any 
statute  upon  the  subject  But  it  has  been  dealt  with  by  the  legis- 
latures of  several  of  the  States  constituting  the  Union.^ 

The  general  object  of  these  statutes  is  to  make  bills  of  lading 
n^otiable  to  a  greater  extent  than  they  were  by  the  common  law 
of  England  and  the  United  States. 

But  the  author  of  this  paper  has  not  found  it  practicable  to 
examine  in  detail  the  scope  of  these  various  statutes  nor  the  con- 
struction that  has  been  put  upon  them  by  the  courts,  before  whom 
questions  arising  under  them  have  come  for  adjudication. 

Neither  has  it  seemed  advisable  to  consider  here  the  statutes 
that  have  been  enacted  in  Great  Britain  and  the  United  States  or 
the  various  maritime  codes  of  Europe,  with  reference  to  the 
limitation  of  the  liability  of  shipowners.  These  do,  it  is  true, 
affect  the  liability  of  carriers  on  bills  of  lading  issued  by  them, 
but  their  provisions  are  irrespective  of  the  language  of  the  bill  of 
lading,  or  of  the  question  whether  or  not  any  bill  of  lading  has 
been  issued.  To  consider  them  with  any  fulness  would  require 
a  volume.  It  seems,  therefore,  that  it  is  more  desirable  for  every 
reason  to  limit  the  scope  of  this  present  paper  to  the  considera- 
tion of  recent  legislation  of  the  Congress  of  the  United  States 
upon  the  subject  of  bills  of  lading. 

/. — History  of  the  Harter  Act. 

The  Act  of  Congress  referred  to  was  approved  February  13, 
1893.^  It  is  entitled  "  An  Act  Relating  to  Navigation  of  Vessels, 
Bills  of  Lading,  and  certain  obligations,  duties  and  rights  in  con- 

>  The  BiUs  of  Lading  Act,  18  &  19  Vict.  cm. 

s  California,  Civ.  Code,  sects.  2I26--2I32$  Lomsiana,  Rev.  Stat,  sects. 
2482,  2485 ;  Maryland,  Laws  1876,  ch.  262,  sect  i ;  Rev.  Code,  1888, 
p.  117 ;  Missouri,  Rev.  Stat.  Ed.,  1889,  sects.  745,  746,  pp.  258,  259;  New 
York,  Rev.  Stat.,  9th  ed.,  vol.  ill.,  p.  2006 ;  Pennsylvania,  Brightl/s  Purdon 
Dig.,  p.  165,  pi.  I,  Act  of  Sept.  24,  1866 ;  Wisconsin,  Rev.  Stat.,  ed.  1898, 
sects.  4194,  4424.     It  is  quite  possible  that  this  list  is  not  complete. 

»  U.  S.  Stat,  at  Large,  p.  445. 
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nectioD  with  the  Carriage  of  Property."  It  is  coinindtilj  known 
as  the  Harter  Act,  because  it  was  introduced  by  Michael 
D.  Harter,  an  enlightened  and  public-spirited  member  of  Con- 
gress from  the  State  of  Ohio,  The  Act  took  effect  July  i,  1893. 
It  is  of  such  importance  to  all  persons  interested  In  6<:^ean 
commerce  of  the  United  States,  that  a  copy  is  appended  to 
this  paper. 

The  original  Act  was  somewhat  crude,  but  as  finally  adopted, 
it  was  carefully  considered  legislation.  It  was  the  outgrowth  of  a 
controversy  between  shipowners,  shippers  and  underwriters,  that 
had  been  going  on  at  least  since  1880.  The  questions  involved 
had  been  discussed  before  this  Association,  before  Chambers  of 
Commerce  and  Exchanges  in  the  great  cities  of  America,  England 
and  Germany.  Petitions  had  been  presented  to  the  British 
Government  urging  legislation  in  reference  to  the  form  of  bills 
of  lading  and  bills  with  a  similar  object  had  been  introduced 
in  Congress.  The  earlier  history  of 'this  controversy  is  given  in 
Wendfs  Papers  on  Maritime  Legislation. 

The  real  occasion  for  this  discussion  was  a  feeling,  shared  by 
all  who  are  interested  in  commerce,  that  the  common  law  of 
England,  which  had  become  the  common  law  of  all  Eng^h- 
speaking  countries,  was  too  onerous  in  dealing  with  the  liability  of 
common  carriers.  As  well  known,  this  law  made  the  common 
carrier  liable  for  all  losses  except  those  arising  from  the  Act  of 
God  and  the  public  enemy.  At  a  very  early  period  a  few  addi- 
tional exceptions  were  introduced  into  bills  of  lading.  As  com- 
merce came  to  be  carried  on  in  larger  vessels,  of  more  compli- 
cated construction,  belonging  to  large  corporations,  and  of  necessity 
managed  by  a  multiplicity  of  agents,  the  humber  and  variety  of 
the  exceptions  inserted  in  biUs  of  lading  increased  greafly.  The 
competition  which  existed  between  different  lines  of  conmion 
carriers  tended  in  the  same  direction.  One  line  would  ittrbduce 
far-reaching  clauses  of  exemption,  and  perhaps  afterwards  reduce 
its  rates  of  freight  in  order  to  attract  business.^ 

*  An  example  of  one  of  the  most  unreasonable  of  these  clauses  is  to  be  icniiul 
in  Tattersall  v.  NaHonal  S.  S.  Co,,  L.  R.  12  Q.  B.  D.  397  (deoided  in  1884). 
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The  more  limited  the  liability  assumed  by  the  carrier,  the 
lower  the  rate  at  which  he  can  afford  to  do  the  business.  Com- 
petition,  therefore,  induced  other  lines  to  insert  similar  clauses  of 
exemption  or  limitation  in  their  bills  of  lading.  In  many  cases 
these  clauses  were  unreasonable  and  un&ir  to  the  shipper. 
Naturally  their  insertion  led  to  protests.  These  protests  made 
themselves  heard  through  the  medium  of  various  Exchanges  in 
commercial  cities.  They  were  presented  to  the  British  Board 
of  Trade,  to  the  British  Parliament,  and  to  the  Congress  of  the 
United  Stat^ 

Meanwhile  another  element  of  great  importance  entered  into 
the  considemtion  of  the  subject  This  was  the  rapidly-increasing 
business  of  marine  insurance.  Underwriters  issued  policies  of 
insurance  against  many  of  the  perils  for  which  the  carrier  was 
also  responsible,  and  received  a  premium  for  the  risk.  In  many 
cases  it  was  more  convenient  for  the  insured,  in  case  of  loss,  to 
collect  his  loss  from  the  underwriters.  The  question  was  often 
difficult  of  solution  whether  or  not  a  particular  loss  which  was 
unquestionably  covered  by  the  policy  of  marine  insurance,  was  or 
was  not  within  the  exceptions  in  the  bills  of  lading,  or  caused  by 
the  act  of  God. 

In  the  progress  of  business,  underwriters  who  had  paid  a  loss 
under  maritime  policies  began  to  claim,  by  right  of  subrogation, 
the  right  of  action  of  the  insured  against  the  carrier.  This  subro- 
gation was  recognised  by  the  Courts  of  England  and  America. 
The  controversies  thus  arising  between  the  underwriter  and  the 
carrier  led  to  the  insertion  of  other  clauses  in  bills  of  lading,  which 
were  intended  to  adjust  their  relative  rights,  and  the  underwriters 
therefore  took  an  important  part  in  the  discussion  which  ensued 
as  to  the  proper  form  of  these  instruments. 

A  careful  examination  of  this  discussion  as  to  the  form  of  bills 
of  lading  will  show  : 

1.  That  the  main  controversy  has  been  whether  the  carrier 
should  be  allowed  under  any  circumstances  to  exempt  himself 
from  liability  for  the  negligence  of  the  master  or  mariners. 

2.  That  no  Qbjection  has  ever  been  made  to  exemption  from 
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liability  for  injury  caused  by  latent  defects,  if  the  carrier  use  due 
diligence  to  discover  and  guard  against  them. 

Indeed,  it  may  justly  be  said  that  until  recent  decisions  of 
Courts  in  England  and  America,^  it  was  generally  supposed  by 
commercial  men  that  the  carrier  was  not  liable  for  latent  defects 
in  the  hull  or  machinery,  which  diligence  could  not  discover, 
even  though  the  word  ''  latent*'  was  omitted  in  the  bill  of  lading. 

In  the  various  forms  of  bills  of  lading  which  were  proposed  by 
the  shippers  and  commercial  bodies  which  they  had  organised  in 
different  cities,  a  clause  is  to  be  found  exempting  the  carrier 
"  from  any  latent  defect  in  hull  or  machinery."  * 

In  all  the  discussions  reported  in  Wendt,  no  objection  is  made 
to  this  clause. 

The  clause  in  the  Produce  Exchange  Bill  of  Lading,  which 
caused  most  debate  was  that  which  exempted  the  carrier  ftom 
liability  for  losses  occasioned  by  "  negligence,  default  or  error  in 
judgment  of  the  pilot,  master,  mariners  or  other  servants  of  the 
shipowners,  not  resulting^  however,  in  any  case  from  want  of  due 
diligence  by  the  owners  of  the  ship  or  any  of  them,  or  by  the 
ship's  husband  or  manager." 

A  Congress  assembled  at  Hamburg,  in  which  shipowners  were 
not  represented,  reported  that  it  was  inexpedient  to  recommend 
the  adoption  of  such  a  clause.  Another,  and  more  generally 
representative  Congress  assembled  later  in  London,  reported  in 
the  opposite  direction.  The  arguments  on  one  side  and  the 
other  may  be  briefly  summarised  thus : 

On  the  part  of  the  shippers  it  was  contended  that  the  shipper 
had  no  voice  in  the  selection  of  the  captain  and  crew,  and  that 
the  shipowner  should  therefore  be  responsible  for  their  negligence, 
and  that  this  would  tend  to  insure  greater  caution  on  his  part, 
and  that  the  carriers  had  a  virtual  monopoly  of  the  carrying 
trade. 


»  Steel  V.  State  Line  S.  S,  Co.,  L.  R.  3  App.  Cas.  72 ;  the  Caiedomoy  157 
U.  S.  Rep.  124. 

'  See  the  New  York  Produce  Exchange  Bill  of  Lading,  printed  in  full  in 
Wheeler  on  •  Modem  Law  of  Carriers,*  pp.  350-352. 
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On  behalf  of  the  carrier  it  was  argued  that  the  selection  of  the 
master  and  mariners  was  not  altogether  in  his  hands,  that  the 
governments  of  the  different  commercial  countries  had  instituted 
examinations  as  to  the  qualifications  of  mariners,  and  that  no 
person  could  be  appointed  to  a  posirion  as  officer  or  engineer 
who  had  not  passed  such  an  examination ;  and  that  there  was  no 
such  thing  as  a  monopoly  of  carriage  by  sea.  In  this  respect 
transportation  by  sea  differed  from  transportation  by  land.  No 
railroad  could  be  built  without  obtaining  a  charter  from  the 
Government,  and  without  obtaining  a  right  of  way  in  the  manner 
pointed  out  by  law,  whereas  anyone  could  become  a  carrier  by 
sea  who  had  the  capital  necessary  to  furnish  and  equip  a  ship. 
In  point  of  fact,  a  great  deal  of  the  carrying  trade  was  in  the 
hands  of  independent  owners,  who  competed  with  the  great  lines. 
And  above  all  the  argument  was  pressed,  that  there  had  been  a 
complete  change  in  the  conditions  under  which  the  carrying  trade 
was  conducted ;  that  in  the  nature  of  the  case  the  owners  of  ships 
could  not  exercise  that  personal  supervision  over  persons  em- 
ployed by  them  that  individual  owners  formerly  could,  especially 
when  (as  was  often  the  case)  the  captain  himself  was  one  of  such 
owners. 

There  was  no  discussion  as  to  the  construction  of  the  clause 
that  has  been  quoted  exempting  the  shipowner  from  liability  for 
latent  defects,  provided  due  diligence  was  used  in  the  inspection 
of  the  ship.  The  point  afterwards  raised  that  a  ''  latent  defect " 
meant  a  defect  arising  after  the  commencement  of  the  voyage, 
was  never  suggested.  Obviously  all  the  disputants  assumed  that 
**  a  latent  defect"  meant  a  defect  actually  existing  at  the  begin- 
ning of  the  voyage,  but  not  discoverable  by  due  diligence.  Where 
a  subject  has  been  so  thoroughly  canvassed  as  was  this,  failure 
to  suggest  an  objection  is  the  strongest  possible  evidence  of 
approval 

The  result  of  these  manifold  discussions  was  the  compromise 
embodied  in  the  Harter  Act. 

When  that  Act  was  introduced  in  the  House  of  Representatives 
in  1B92,  it  in  effect  prohibited  the  insertion  of  this  clause  which 
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hds  been  quoted  from  the  Produce  Exchange  Bill  of  Lading.  It 
was  drawn  in  the  interest  of  shippers  exclusively.  The  exemp- 
tions in  Section  3  of  the  bill  as  introduced,  did  not  help  the 
carrier,  for  they  were  substantially  thos^  that  existed  at  common 
law.  An  amendment  to  the  third  section  was  inserted  by  the 
House  Committee  on  Interstate  Commerce  and  Navigation,  which 
also  was  really  in  the  interest  of  shippers.  That  is  to  say,  it 
allowed  the  carrier  to  agree  "  that  the  vessel  may  render  services 
to  property  in  distress  afloat,  and  tow  the  same  to  the  nearest  and 
most  convenient  port  of  safety,  without  incurring  penalties  for 
deviation  in  rendering  such  service." 

It  had  been  held  that  in  the  absence  of  such  a  sdpiilation  it 
would  be  a  deviation  to  render  services  for  the  saving  of  property 
at  sea. 

It  may  be  noted  that  the  only  debate  in  the  House  of  Repre- 
sentatives, before  the  bill  went  to  the  Senate,  was  brief  and  does 
not  throw  light  upon  the  construction  to  be  given  to  it. 

The  bill  then  went  to  the  Senate,  and  a  full  and  careful  hearing 
took  place  before  the  Senate  Committee  on  Commerce.  Before 
this  committee  appeared  the  representatives  of  the  shipowners, 
shippers,  and  the  underwriters.  All  the  great  commercial  bodies 
were  represented.  Mr.  Frye,  in  reporting  the  bill  to  the  Senate,, 
stated  that  in  its  amended  form  it  had  met  the  approval  of  all 
parties  in  interest,  and  added :  ^^  It  had  the  unanimous  agreement^ 
after  long  hearings,  of  the  Committee  on  Commerce."  ^ 

^  24  Congressional  Record,  Part  II.,  p.  1 1 80.  An  examination  of  the 
amendments  reported  by  the  Senate  Committee  and  adopted  by  the  Senate 
(which  were  afterwards  concurred  in  by  the  House)  shows  that  the  defect  in 
the  language  which  is  to  be  found  in  Section  2  as  printed  in  the  Statutes  at 
Large  (27  Stat,  at  Large,  445)  is  an  error  in  engrossing.  As  passed  by  the 
Senate,  and  finally  by  the  House,  the  second  section  read  as  follows : — 

"Sect.  2.  That  it  shall  not  be  lawful  for  any  vessel  transporting  mer- 
chandise or  property  from  or  between  ports  of  the  United  States  of  America 
and  foreign  ports,  her  owner,  master,  agent,  or  manager,  to  insert  in  any  bill 
of  lading  or  shipping  document  any  covenant  or  agreement  whereby  the 
obligations  of  the  owner  or  owners  of  said  vessel  to  exercise  due  diligence  to 
properly  equip,  man,  provision,  and  outfit  said  vessel,  and  to  make  said  vessel 
seaworthy  and  capable  of  performing  her  intended  voyage,  or  whereby  the 
obligations  of  the  master,  officers,  agents,  or  servants  to  carefully  handle  aiui 


Digitized  by 


Google 


(    i«S    ) 

This  Actf  thus  finally  adopted,  provided  in  substance  as 
follows : 

z.  TlvB  first  section  prof^ibfts  the  shipowner  from  inserting  any 
agreement  whereby  he  "  shall  be  relieved  from  liability  for  loss  or 
damage  arising  from  negligepce,  fault  or  failure  in  proper  loadings 
stowage,  custody,  care  or  proper  delivery,  of  any  and  all  lawful 
mercha^)$^  or  property  committed  to  its  or  their  charge." 

2.  The  second  prohibits  the  shipowner  from  inserting  any  clause 
whereby  bis  obligation  to  exercise  due  diligence  to  equip  the  vessel 
and  to  ma]ce  her  seaworthy,  oi;  whereby  the  obligations  of  his  ser- 
vants to  cajrefully  handle  and  stow  her  cargo,  and  to  care  for  and 
properly  deliver  the  same,  shall  be  lessened,  weakened,  or  avoided* 

The  concession  by  the  shipper  and  imderwriter  involved  in  the 
second  section,  is  a  limitation  of  the  absolute  warranty  of  sea- 
worthiness which  e^ted  at  common  law,  both  as  to  the  shipper 
and  the  underwriter. 

3.  The  third  sectio^i  p^rovides  that  if  the  owner  shall  **  exercise 
due  diligence  to  make  the  said  vessel  in  all  respects  seaworthy  and 
properly  manned,  equipped  and  supplied/'  neither  she  nor  her 
owner  shall  '^be  held  responsible  for  damage  or  loss  resulting 
from  fisLult  or  errors  in  navigation  or  in  the  management  of  said 
veiseL"  The  clause  declaratory  of  the  common  law  as  to  perils 
of  the  sea,  the  act  of  God,  &c.,  is  retained,  as  well  as  the  clause 
that  the  vesse)  may  deviate  to  save  property  as  well  as  life. 

4.  The  owner  is  required  to  bsue  bills  of  lading,  stating,  among 
other  things,  the  marks  and  apparent  condition  of  the  goods 
siupped. 

5.  The  violation  of  the  statute  is  made  a  misdemeanour  punish- 
able by  fine  not  exceeding  two  thousand  dollars. 

6.  The  provisions  of  the  statute  of  185 1,  as  re-enacted  in  the 
Revised  Statutes,  relating  to  limitation  of  liability  by  the  sur- 
render of  the  owner's  interest  in  the  vessel  and  freight  are  retained. 


stow  her  caxgo  and  to  care  for  and  properly  deliver  same,  shall  in  any  wise 
be  lessened,  ^ea^iLeiied,  or  avoided." — Report  of  Committee,  idid,,  xi8o. 

The  bill  as  it  passed  the  House,  and  as  finally  enacted,  are  printed  in 
parallel  pages  in  the  Appendix  (pp.  20i-{to6). 
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7.  Sections  i  and  4  are  declared  not  applicable  "  to  the  trans- 
portation of  live  animals." 

It  will  be  seen  from  this  smnmary  of  the  Act  that  very  impor- 
tant concessions  were  made  by  all  parties.  It  is  not  surprising 
that  the  result,  as  stated  by  Mr.  Frye,  should  have  been  satis- 
factory to  all. 

This  examination  of  the  history  of  the  Harter  Act  would  be 
incomplete  without  a  brief  reference  to  the  peculiar  conditions 
existing  in  the  United  States  at  the  time  of  the  passage  of  that 
Act.  It  will  be  remembered  that  at  the  time  of  the  organisation 
of  the  present  United  States  Government  in  1789,  what  had  been 
thirteen  colonies  of  Great  Britain  had  become  free  and  indepen- 
dent States ;  although  they  had  for  certain  general  purposes  a 
very  weak  confederated  government 

When  the  people  of  these  United  States  established  a  more 
perfect  union  in  1789,  they  still  preferred  to  retain  a  great  part  of 
the  local  independence  of  each  particular  State.  Each  State,  for 
example,  retained  its  own  judicial  system.  Provision  was  made 
for  the  establishment  of  a  Supreme  Court  of  the  United  States  and 
of  local  Federal  Courts.  But  in  all  matters  except  those  relating 
to  the  Constitution  and  laws  of  the  United  States,  their  jurisdic- 
tion was  quite  independent  of  that  of  the  Courts  of  the  several 
States.  The  result  of  this  has  been  that  the  Courts  of  the  several 
States  have  not  always  agreed  with  the  Federal  Courts  in  all  their 
decisions  upon  questions  of  commercial  law.  Perhaps  there  has 
been  no  point  of  wider  divergence,  than  in  their  decisions  upon 
the  question  whether  or  not  freedom  of  contract  should  be  per- 
mitted in  reference  to  the  liability  of  carriers  for  the  negligence  of 
their  agents.  It  was  after  long  debate  decided  by  the  Supreme 
Court  of  the  United  States  that  it  was  against  public  policy  to 
allow  carriers,  by  agreement  with  their  shippers  to  exonerate  the 
carrier  from  liability  for  the  negligence  of  the  carrier's  agents.^ 
On  the  other  hand  the  Courts  of  the  State  of  New  York  adopted 

>  //etv  Jersey  Steam  Nov,  Co,  v.  Merchant^  Bank^  6  Howaid  U.  S.  Rep. 
344  (decided  in  1848) ;  Railroad  Co.  v.  Loekwood,  17  WaUace  U.  S.  Rep.  357 
(decided  in  1873),  ^'^^  many  other  cases. 


Digitized  by 


Google 


(    i87    ) 

the  later  English  view,  and  held  that  if  the  contract  was  ^drly  and 
intelligently  made,  it  was  a  valid  contract  They  construed  it 
strictly.     But  where  the  agreement  was  clear  they  enforced  it^ 

The  State  of  New  York  has  the  largest  commerce  of  any  State 
in  the  Union,  and  the  conflict  produced  by  this  divergence  of 
opinion  between  Courts  sitting  in  the  same  territorial  jurisdiction, 
and  having  no  control,  the  one  over  the  other,  was  most  un- 
satisfactory.  An  attempt  was  made  by  foreign  carriers  to  avoid 
the  consequences  of  these  Federal  decisions  by  inserting  in  bills  of 
lading  a  clause  that  the  contract  was  made  with  reference  to  the 
law  of  Great  Britain  and  Ireland,  or  to  the  law  of  the  Empire  of 
Germany.  But  when  these  clauses  came  for  consideration  before 
the  Federal  Courts,  they  generally  adhered  to  their  prior  decisions 
and  refused  to  give  effect  to  these  clauses,  just  as  they  had  refused 
to  give  effect  to  the  negligence  clause  standing  by  itself.^ 

On  the  other  hand,  the  validity  of  the  clause  exempting  the 
carrier  from  liability  for  the  negligence  of  his  agents  has  been 
sustained  in  the  Courts  of  Great  Britain,  Germany,  France,  and 
other  countries  on  the  Continent  of  Europe.^ 

The  French  authorities  on  this  subject  are  stated  in  the  very 
able  brief  of  appellant's  counsel  in  the  Montana,  129  U.  S.  Rep., 
pp.  417,  418.  The  German,  Italian,  and  Dutch  authorities,  cited 
in  the  same  and  following  pages,  show  that  the  law  of  those 
countries  is  the  same  as  the  French  law.^ 

Whether  these  decisions  allow  the  carrier  to  exonerate  himself 
by  express  agreement,  from  liability  for  his  personal  fault  {son 
propre  deiit),  I  will  not  here  consider.* 

»  Wais  V.  N,  K  Central  R,  R,y  24  N.  Y.  181  (decided  in  1862) ;  SpinetH 
▼.  Atias  S,  S.  Co.,  80  N.  Y.  71  (decided  in  1880). 

*  Botany  Worsted  MUls  v.  Knott,  82  Fed.  471  ;  27  C.  C.  A.  326  (1897) ; 
the  Energia,  56  Fed.  124  (1893) ;  the  Iowa,  50  Fed.  561  (1892).  In  the  Oran^ 
more,  24  Fed.  922  (1895),  the  contrary  was  held.  This  conflict  in  American 
Courts  is  disposed  of  by  the  Harter  Act.     The  Frey,  92  Fed.  067  (1899). 

»  The  Duero,  L.  R.  2  Adm.  ft  Ec.  393  (1869) ;  Peek  v.  North  Staffordshire 
Railway  Co,,  10  House  of  Lords  Cases,  473  (1863). 

*  A  recent  German  decision  to  the  same  effect  is  the  Princess,  '  Reichs- 
Gericht  Civil-Sachen,'  vol.  xxv.,  p.  104  (1889). 

'  See  Lyon-Caen  et  Renault,  *  Trait^  de  Droit  Maritime,'  voL  i.,  p.  504 ; 
3  Kent  Comm.  291 ;  Pothier,  'Traits  des  Assurances,'  n.  65. 
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Ui^dei:  ti^G  circumstances  it  became  v^ry  desirable  that  the 
Coi^e^  of  tl^e  United  States,  which  has,  uad^r  the  ConstitiUioa 
of  this  country,  supreme  authQjrity  over  foreign  and  interstate 
commerce,  shoul|d  interfere,  and  by  a  statute  establish  a  rule 
binding  upoijt  th|$  State  Courts,  as  well  as  upon  the  Federal 
Courts.  The  existence  of  the  conflict  of  laws  which  has  been 
referred  to  w^s  qne  of  the  arguments  which  was  used  in  £sivour  of 
the  adoption  of  the  Harter  Act,  and  was  one  of  the  reasons  most 
influential  for  its  enactment. 

II.-^RelaHon  of  Utiderwriters  t$  Contract  of  AffretghtmenL 

This  Act  does  not  mention  the  marine  underwriter  as  one  of  the 
parties  interested  in  contracts  of  aflreightment.  But  in  practice 
his  interest  is  of  the  first  importance. 

At  common  law  the  implied  warranty  of  seaworthiness  was 
absolute  in  policies  of  marine  insurance  as  well  as  in  bills  of 
lading.  No  degree  of  diligence  would  satisfy  its  requirements. 
It  mattered  not  whether  the  defect  which  was  developed  upon  the 
voyage  was  or  was  not  absolutely  latent.  The  Courts  of  England 
and  America  held  that  the  carrier  would  be  liable  for  a  loss 
arising  from  such  a  defect,  and  that  the  insurance  company  would 
not  be  liable  for  such  loss.  The  law  of  the  Continental  countries 
of  Europe  is  understood  to  be  the  same.  It  is,  indeed,  obviously 
just,  and  this  consideration  was  pressed  with  great  force  by  counsel 
for  the  shipper,  and  was  approved  in  many  well  considered 
decisions  of  Courts  of  justice,  that  the  shipper  should  be  in  such 
a  position  that  he  will  be  insured  at  all  times,  either  under  his 
policy,  or  under  his  bill  of  lading.  ^ 

When  in  the  evolution  of  the  biU  of  lading  and  th^  policy,  the 
carrier  sought  and  obtained  certain  {mvileges,  as  for  example,  the 
right  to  deviate  in  order  to  perform  a  salvage  service,  or  certain 
exeix^ptions,  s^  for  example,  exemptions  from  liability  fpr  latent 

\  The  Eugene  Vesta^  28  Fed.  762.  Mr.  Justice  Brown  there  said  :— "  The 
theory  of  the  law  is  that  the  implied  wananty  of  seaworthiness  shall  protect 
the  owner  of  the  cargo  until  his  policy  of  insurance  commences  to  run."  To- 
the  same  effect  is  fipwrmg  v.  Thebaud,  56  Fed.  520. 
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defects  not  discoverable  by  the  exercise  of  dufe  diligenccl,  the 
-kmn  of  policies  of  insuraiice  was  modified  to  tn^et  the  exigencies 
of  the  situation,  and  the  liability  of  th^  underwriters  was  extended 
so  as  to  protect  the  shipper  from  the  point  where  the  liability  of 
the  carrier  ceased.  For  example,  in  the  case  of  the  Insurance 
Company  of  North  America  against  the  steamship  Prussia^  which 
has  recently  been  decided  by  the  United  States  Circuit  Court  of 
Appeals  for  the  S^econd  Cirdiit,  the  following  clatise  was  contained 
in  the  policy : 

*<  Negligence  and  latent  defect  claiises  in  bill  of  lading  or  chatter  party  not 
to  prejudice  this  insurance.  This  insurance  also  covers  all  damage  to  or 
•deterioration  of  the  meat  caused  by  the  breaking  down  or  displacing  of  the 
machinery  ^^  connections  used  for  artificial  cooling  from  the  lack  of  steam  or 
otherwise." 

It  may  be  interesting  in  this  connection  to  note  that  in  this 
case  the  District  Judge  in  the  Court  of  first  instance,  and  the 
Circuit  Court  of  Appeals,  both  maintained  the  validity  of  a  dause 
Imown  in  bills  of  lading  as  the  "dressed  meat"  clause,  which 
exempts  the  carrier  from  liability  for  damage  to  the  dressed  meat 
shipped  in  a  refrigerating  compartment,  arising  from  defects  or 
insufficiency  in  the  refrigerating  apparatus  either  before  or  after 
shipment.^ 

The  Suprettie  Cotirt  df  the  United  States  in  this  case  reftised  to 
allow  an  appeal,  so  that  the  Validity  of  the  clause  in  questioh,  and 
the.  correctness  of  the  decision  of  the  Court  of  Appeals  must  be 
considered  to  have  received  the  sanction  of  the  highest  tribunal 
in  the  United  States. 

Espedial  attention  is  called  to  this  subject  because  of  the 
difficulties  whitih  have  arisen  in  cOnsequencfe  6f  the  application 
of  the  law  of  subrbgktioH  to  the  relation  b^twe^n  the  carrier,  the 
shipper,  and  the  uriderlmter.  Mr.  Gray  Hill,  in  a  vfery  able  t)aLper 
#trieh  irds  t)rfesented  before  the  Incorporated  Law  Society  ih  1891, 
dfeJt  with  this  sufcject  with  his  customary  clearness  and  vigour. 
The  intrinsic  objection  from  a  business  standpoint,  to  the  applica- 
tion of  the  doctrine  of  subrogation  is  this :  The  freight  money 
paid  the  carrier  is  not  ohly  a  compensation  for  the  actual  carriage 
»  The  Prussia^  88  Fed.  531 ;  affirmed,  93  Fed.  837, 
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of  the  cargo,  but  is  also  a  premium  of  insurance  against  whatever 
risks  are  covered  by  the  bill  of  lading.  The  premium  of  insurance 
which  is  paid  the  underwriter  is  a  compensation  for  the  risks 
which  are  covered  by  the  policy.  If  these  two  overlap,  so  that 
each  covers  to  some  extent  the  same  risk,  one  of  two  things  will 
happen :  Either  there  will  be  a  double  payment,  or  else  one  of 
the  contracting  parties  may  be  obliged  to  pay  a  loss  for  which  he 
has  never  received  any  compensation.  Theoretically,  therefore, 
it  must  be  admitted  that  the  liability  of  the  carrier  and  of  the 
underwriter  ought  to  be  successive,  and  not  co-extensive.  In  the 
case  of  the  Prussia,  before  referred  to,  the  contention  of  the 
Insurance  Company  which  had  paid  the  loss  upon  the  beef  which 
was  injured  by  the  breaking  down  of  the  machinery,  caused  by  a 
latent  defect,  was  that  the  clause  of  exemption  was  against  the 
policy  of  the  law  and  therefore  invalid.  There  can  be  no  question 
that  the  rate  of  freight  which  was  fixed  between  the  carrier  and 
the  shipper  was  fixed  upon  the  assumption  that  this  particular 
risk  was  not  covered  by  the  bill  of  lading.  In  terms  it  certainly 
was  not,  and  undoubtedly  the  rate  of  freight  was  based  upon  the 
assumed  validity  of  the  bill  of  lading.  It  therefore  would  have 
been  unjust  to  allow  the  Insurance  Company  to  recover  the 
amount  of  a  loss  for  which  it  had  received  a  premium,  from  the 
carrier  who  had  not  received  such  a  premium. 

If  the  whole  subject  had  been  left  to  be  dealt  with  on  the 
principle  of  freedom  of  contract,  it  would  undoubtedly  have 
settled  itself.  The  argument  that  was  advanced  in  the  early 
stages  of  the  litigation  on  this  subject,  more  particularly  in  the 
Courts  of  the  United  States,  was  that  the  carrier  and  the  shipper 
did  not  stand  upon  a  footing  of  equality,  that  the  shipper  was 
obliged  to  receive  any  bill  of  lading  that  the  carrier  tendered  him, 
and  that,  to  use  the  language  of  the  Court,  expressed  in  idiomatic 
language,  he  "  could  not  higgle  and  stand  out"  Now,  however, 
it  appears  that  the  shipper  and  the  underwriters,  who  have 
espoused  his  cause,  are  quite  able  to  '* higgle  and  stand  out"; 
that  they  have  made  their  voice  heard  in  many  effective  ways ; 
have  obtained  legislation  to  guard  against  alleged  injustice  on  the 
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part  of  the  carrier,  and  have  framed  commercial  instruments  for 
use  by  the  carrier  which  do  guard  against  this  alleged  injustice. 

It  should  be  noted  in  passing  that  one  of  the  main  causes  of  the 
litigation  that  has  arisen  on  this  subject  has  been  the  difference  in 
construction  which  Courts  have  given  to  the  same  language  in 
policies  of  insurance  and  in  bills  of  lading.  It  has  for  many  years 
been  well  settled,  both  in  England  and  America,  that  in  the 
construction  of  these  instruments  the  ancient  rule  of  causa proximay 
nan  remota^  spectaiur^  is  to  have  an  essentially  different  application. 
A  policy  of  insurance  covers  a  loss,  the  immediate  cause  of  which 
is  a  peril  insured  against,  although  its  efficient  cause  was  the 
negligence  of  the  master  or  mariner.^ 

On  the  other  hand,  an  exception  in  the  bill  of  lading  of  a  loss 
from  any  given  cause  is  not  considered  as  exempting  the  carrier,, 
if  the  ultimate  cause  was  the  negligence  of  the  master  or  mariner, 
although  the  immediate  cause  may  have  been  the  excepted  peril 
In  the  celebrated  case  of  the  Montana^  for  example,  the  Montana 
was  shipwrecked  on  the  rock  known  as  the  South  Stack,  off  the 
north-western  coast  of  England  The  insurance  company  paid 
the  loss,  admitting  its  liability  because  it  had  insured  against  loss 
by  shipwrecL  It  then  commenced  suit  against  the  owners  of  the 
Montana^  claiming  that  the  efficient  cause  of  the  shipwreck  was 
the  negligence  of  the  captain,  and  that  for  this  reason  the  owner 
was  liable,  although  the  bill  of  lading  exempted  the  carrier  from 
liability  for  loss  caused  by  shipwrecL  The  Supreme  Court  of  the 
United  States  held  that  this  latter  clause  was  against  public  policy,, 
and  was  therefore  void,  and  that  the  fact  that  the  immediate  cause 
of  the  loss  was  an  excepted  peril  did  not  relieve  the  carrier  from 
responsibility  if  it  appeared  that  the  efficient  cause  was  the 
negligence  of  the  captain.^ 

»  Arnottld  on  Insurance,  655 ;  Orient  Ins,  Co,  v.  Adams,  123  U.  S.  67 ; 
IVaters  v.  Merchant^  L.  Ins,  Co.y  1 1  Peters,  213;  Busk  v.  Royal  Ex.  Ass. 
Co.^  2  B.  &  Aid.  73.  Indeed,  it  was  held  by  the  Supreme  Judicial  Court  of 
Massachusetts  that  an  insurance  against  sea  perils  would  cover  a  loss  occa- 
sioned by  the  barratry  of  the  master,  though  this  was  not  specified :  Parkhurst 
▼.  Gloucester  Ins.  Co,,  100  Mass.  301. 

«  Liverpool,  etc,^  S.S,  Co,  v.  Phcenix  Ins,  Co,,  129  U.  S.  Rep.  397 ;  affg. 
22  Blatchf.  372. 
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///. — Construction  of  the  Ad. 

In  construing  the  Act  the  Courts  of  the  United  States  at  first 
gave  it  a  liberal  construction  and  treated  it  as  a  new  principle 
embodied  in  the  law,  and  entitled  therefore  to  receive  full  develop- 
ment in  its  relation  to  principles  theretofore  accepted.^ 

In  like  manner  it  was  held  by  the  Courts  of  first  instance  and 
the  Federal  Courts  of  Appeal  that  it  was  "  perfectly  obvious  firom 
the  language  of  this  Act  that  Congress  intended  to  relax  the  severity 
of  the  obligation  imposed  on  the  shipowner  as  a  carrier  of  goods 
by  the  pre-existing  law  as  it  had  been  declared  by  the  Courts.  .  .  . 
Read  as  a  whole  the  purpose  of  the  Act  manifestly  is,  on  the  one 
hand,  in  the  interest  of  the  public  to  prevent  carriers  firom  evading 
responsibility  to  exercise  due  diligence  in  providing  seaworthy 
vessels  and  in  the  handling  and  care  of  the  cargo,  and,  on  the 
other  hand,  whenever  they  have  exercised  due  diligence  in  these 
respects,  to  absolve  them  from  liability  for  losses  arising  during 
the  transit  from  the  perils  of  the  sea  and  from  faults  or  errors  in 
the  navigation  or  management  of  vessels."  ^ 

But  the  Supreme  Court  of  the  United  States  reversed  these 
decisions,  and  in  the  case  of  the  Carih  Prince  (170  U.  S.  Rep. 
655),  held  that  the  Harter  Act  should  not  be  extended  beyond 
its  terms,  and  that  in  the  absence  of  an  express  agreement  to  the 
contrary  in  the  bill  of  lading,  the  absolute  warranty  of  seaworthi- 
ness existing  at  common  law  was  not  affected  by  the  Harter  Act. 
The  Court  admitted  the  validity  of  an  express  agreement  to  that 
effect,  but  held  (following  the  decision  of  the  House  of  Lords  in 
Steely.  State  Line  S,  S.  Company,  L.  R.  3  App.  Ca.  72)  that  an 
•exemption  from  liability  for  latent  defects  referred,  in  the  absence 
of  an  express  agreement  to  the  contrary,  to  latent  defects  arising 
after  the  beginning  of  the  voyage. 

The  rule  laid  down  in  the  Laertes  (la  Prob.  Div.  187)  was 

>  The  Florence,  65  Fed.  248 ;  the  Alaska^  75  Fed.  430  (salvage  service) ; 
Chtystalv.  Flint,  82  Fed.  472  (general  average). 

«  Chief  Justice  Wallace  in  the  Silvia,  15  C.  C.  A.  36a,  364;  S.  C. 
35  U.  S.  App.  395  ;  68  Fed.  230. 
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approved,  that  an  agreement  in  a  bill  of  lading  that  the  carrier 
should  not  be  responsible  for  latent  defects  existing  at  the 
beginning  of  the  voyage,  qualified  the  common  law  warranty  of 
seaworthiness. 

In  like  manner  in  the  Irrawaddy  (171  U.  S.  Rep.  187),  the 
Supreme  Court  held  that  the  rule  previously  existing  in  reference 
to  general  average  was  not  affected  by  the  Harter  Act,  and  that 
the  cargo  of  a  ship  which  was  put  in  jeopardy  by  the  negligence 
of  the  captain,  could  not  be  held  to  be  liable  in  general  average 
for  losses  or  expenditures  incurred  for  the  purpose  of  saving  the 
cargo,  although  under  the  Harter  Act  the  owner  of  the  ship  was 
not  liable  for  the  negligence  of  the  captain.^ 

The  reasons  for  these  decisions  of  the  United  States  Supreme 
Court  will  be  better  appreciated  when  they  are  compared  with  the 
decisions  of  the  same  Court  in  reference  to  the  Limited  Liability 
Act  of  185 1,  which  was  re-enacted  in  the  United  States  Revised 
Statutes,  ss.  4282-4289.  In  these  cases  {City  of  Norwich^  ij 
Wall  104;  118  U.  S.  Rep.  468;  The  Great  Western,  118 
U.  S.  Rep.  520;  The  Scotland,  118  U.  S.  Rep.  507),  it  was  held 
that  the  effect  of  these  statutes  of  the  United  States  was  to  adopt 
as  a  part  of  the  commercial  law  of  the  United  States  the  maritime 
law  which  had  prevailed  for  centuries  on  the  Continent  of  Europe. 
Following  the  analogy  of  previous  decisions  in  reference  to  the 
common  law  of  England,  it  held  that  at  the  time  of  the  settlement 
of  the  United  States  and  the  establishment  of  its  present  Govern- 
ment, certain  portions  of  this  commercial  law  had  been  adopted 
by  the  people  of  the  United  States  as  suited  to  their  condition, 
and  that  the  United  States  Congress  might,  and  in  the  present 
instance  had  adopted  a  further  portion  of  this  law.  It  followed  as 
a  natural  consequence  that  Courts  in  deciding  cases  were  not 
limited  to  the  mere  language  of  the  statute,  but  could  give  to 
its  words  an  extension  in  accordance  with  the  law  which  had  thus 
been  adopted. 

In  the  case  of  the  Harter  Act,  however,  there  was  no  such 

'  This,  in  effect,  reversed  Chrystal  v.  Flint,  in  District  Court,  82  Fed.  472. 
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antecedent  body  of  law  corresponding  in  any  way  with  the  terms 
of  the  Act  While  therefore  very  much  is  to  be  said  in  favour  of 
the  decision  of  the  Courts  of  first  instance  that  the  eflfect  of  the 
Harter  Act  should  not  be  limited  to  its  express  terms,  but  that  it 
should  be  treated  as  the  adoption  of  a  principle  of  law  which 
should  be  given  full  effect  in  all  cognate  cases,  yet  it  must  be 
owned  that  the  argument  on  the  other  side  presented  by  the 
Supreme  Court  of  the  United  States  is  forcible.  At  any  rate, 
whatever  may  be  the  opinion  of  lawyers  as  to  the  weight  to  be 
given  to  the  argument  on  either  side,  these  decisions  of  the 
Supreme  Court  are  the  law  of  the  United  States,  and  any  ex- 
tensions of  the  Harter  Act  must  be  sought  from  legislation  and 
not  from  the  Courts. 

The  ground  of  the  decision  may  be  summed  up  in  the  following 
sentence : 

"  The  fallacy  of  the  construction  relied  on  consists  in  assuming  that  because 
the  statute  has  forbidden  the  shipowner  from  contracting  against  the  duty  to 
liimish  a  seaworthy  ship  unless  he  has  been  diligent,  that  thereby  the  statute 
has  declared  that  without  contract  no  obligation  to  furnish  a  seaworthy  ship 
obtains  in  the  event  due  diligence  has  been  used." 

On  this  point  the  Supreme  Court  was  unanimous,  although  on 
the  question  of  construction  of  the  bill  of  lading  Mr.  Justice  Brewer 
and  Mr.  Justice  Brown  dissented. 

IV. — Foreign   Vessels. 

One  of  the  first  questions  that  were  raised  under  the  Harter 
Act  was  whether  it  applied  to  foreign  ships.  After  some  doubt 
upon  this  subject  the  Supreme  Court  of  the  United  States,  in  the 
Chattahooche  (173  U.  S.  Rep.  540)  and  the  Silvia  (171  U.  S. 
Rep.  642),  held  that  the  Act  did  apply  to  foreign  vessels  trading 
with  United  States  ports.  Its  language  is  certainly  broad  enough 
to  cover  all  such  vessels.  It  was  more  than  a  municipal  regulation. 
The  Congress  of  the  United  States  has  unquestionably  power  to 
regulate  foreign  commerce.  Its  jurisdiction  to  pass  the  Act  referred 
to  is  based  upon  the  solid  foundation  of  jurisdiction  over  the  subject 
matter  of  the  contract     It  is  not  a  case  where  the  question  of 
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jurisdiction  over  the  persons  making  the  contract  arises  at  alL  It 
is  altogether  probable  that  the  Courts  of  the  United  States  would 
hold  that  the  penal  clauses  of  the  Harter  Act  would  have  no 
application  to  an  act  prohibited  or  an  omission  of  a  duty  imposed 
by  the  statute,  which  act  or  omission  should  arise  in  a  foreign 
country.  But  whenever  a  maritime  contract,  relating  to  commerce 
between  a  foreign  country  and  the  United  States,  has  come  to  be 
construed  and  dealt  with  by  the  Courts  of  the  United  States,  the 
provisions  of  the  Act  relating  to  it  have  uniformly  been  enforced, 
-even  though  the  contract  itself  was  made  in  a  foreign  country. 

V. —  Vessels  Engaged  in  Domestic  Commerce. 

On  the  other  hand  it  is  held  tliat  the  Act  applies  to  vessels 
trading  between  different  ports  of  the  same  bay  in  the  United 
States.^ 

In  respect  to  the  ports  of  Sailing,  Section  3  is  of  wider  scope 
than  Sections  i,  2,  and  4.  These  latter  are  confined  to  contracts 
of  affreightment  between  the  United  States  and  foreign  ports.  The 
third  section  is  more  general  and  deals  with  vessels  transporting 
merchandise  **  to  or  firom  any  port  in  the  United  States  of  America." 
This  language  includes  ports  on  the  Great  Lakes,^  the  commerce 
of  which  is  second  only  in  importance  to  that  of  the  ocean,  so  far 
as  the  United  States  are  concerned. 

VL— General  Scope  of  the  Act. 

The  Act  regulates  the  relation  between  the  carrier  and  the 
shipper,  and  does  not  affect  the  liability  of  the  carrier  to  third 
parties.^ 

It  is  not  retroactive.* 

>  Re  Piper  Allen  Goodall  Co.,  86  Fed.  670. 
«  The  E,  A.  Shores,  Jun.^  73  Fed.  342. 

•  The  Delaware,  161  U.  S.  459  5  the  Viola,  59  Fed.  Rep.  632 ;  the 
JSerkshire,  iHd.,  1007. 

*  Homer,  etc,,  Co.  v.  Compagnie  GeneraU  Transailantiq%t€,  63  Fed.  845  ; 
the  Energia,  66  Fed.  604;  35  U.  S.  App.  66;  13  C.  C.  A.  6«;3 ;  the 
Glmmavis,  69  Fed.  472 ;  Humboldt  Assn.  v.  Chfistopherson,  73  Fed.  239 ; 
19  C.  C.  A.  481. 
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In  cases  where  an  injury  is  done  to  cargo  on  one  vessel  by  the 
concurring  negligence  of  that  vessel  and  of  another,  the  limitation 
of  liability  given  by  the  Act  to  the  carrier  does  not  as  a  rule  increase 
the  Hability  of  the  other  tortfeasor} 

The  Act  does  not  apply  to  the  contract  to  carry  passengers  and 
their  baggage.* 

Nor  do  any  of  its  provisions  exonerate  the  carrier  from  liability' 
for  personal  injuries  to  passengers.^ 

VIL—Duc.  DUigence. 

Probably  the  most  important  practical  question  that  arises  under 
the  Harter  Act  is  :  "  What  is  due  diligence  ?  "  The  real  point  in 
the  controversy  is  whether  in  the  examination  of  a  ship  which  the 
carrier  is  required  to  give  before  she  sails,  he  is  held  responsible 
for  the  highest  possible  degree  of  diligence,  or  only  for  such  degree 
of  diligence  as  shall  be  held  by  the  Court  to  be  reasonable  under 
all  the  circumstances  of  the  case.  In  the  discussions  that  have 
taken  place  since  the  Act  was  passed,  the  counsel  for  the  shipper 
has  frequently  dwelt  upon  the  decisions  which  require  a  carrier  by 
railway  to  use  the  highest  possible  degree  of  diligence  to  provide 
absolutely  safe  equipment  in  road-bed,  rails,  engines,  and  railway 
carriages.  This  is  generally  put  on  the  ground  of  the  great  danger 
to  human  life  involved  in  railway  accidents.  The  Courts  recognised 
that  at  common  law  the  carrier  of  goods  was  an  insurer,  and  that, 
therefore,  the  question  of  negligence  or  diligence  did  not  cut  any 
figure  in  deciding  as  to  his  liability.  When  the  question  as  to  the 
liability  of  the  carrier  of  passengers  arose,  it  was  held  that  this 
liability  of  an  insurer  was  not  imposed  upon  the  carrier.  But  the 
Courts  undoubtedly  did,  by  the  rigour  of  their  requirements  as  to 
equipment,  declare  a  liability  almost  as  extensive.* 

*  The  Viola^  59  Fed.  632  ;  60  Fed.  296;  the  Chattahooche,  173  U.  S.  Rep. 
540;  affg.  S.  C.  74  Fed.  899;  33  U.  S.  App.  510 ;  21  C.  C.  A.  162 ;  the 
Niagara,  77  Fed."  329  ;  affd.  84  Fed.  903. 

«  The  Rosedale,  88  Fed.  324  ;  the  Kefisingtm,  88  Fed.  331. 

*  Moses  V.  Hamburg  Am.  P.  Co.,  88  Fed.  329. 

*  Sharp  V.  Graf,  4  Bing.  457  ;  Francis  v.  Cockrell,  4  Q.  B.  379 ;  Palmtr 
V.  Delaware  and  Hudson  Canal  Co.,  120  N.  Y.  170 ;  Zadd  v.  AVrc  Bedford 
R.  R.  Co.,  119  Mass.  412. 
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It  would  be  quite  possible  to  make  the  requirement  as  to 
inspection  so  rigorous  that  the  protection  which  the  Harter  Act 
is  supposed  to  give  to  a  diligent  carrier  would  be  entirely  gone. 
Take,  for  example,  the  case  of  the  Carib  Prince  before  mentioned. 
There  was  a  rivet  in  a  bulkhead,  which  to  all  external  appearance 
was  sound  No  external  test  could  possibly  have  detected  its 
unsoundness.  It  is  conceivable  that  by  the  utmost  possible 
vigilance,  while  the  rivet  was  being  heated  and  driven  through 
the  plates  which  it  was  to  secure,  or  while  the  hole  through  which 
it  was  to  be  driven  was  being  cut,  the  defect  might  have  been 
discovered  and  obviated.  But  it  is  believed  that  to  impose  such 
an  extreme  requirement  as  to  diligence  would  be  to  enormously 
increase  the  expense  of  construction,  and  that  on  the  whole, 
looked  at  in  a  large  way,  and  from  the  standpoint  of  society, 
more  harm  than  good  would  be  caused  by  such  a  requirement 
Experience  shows  that  the  true  method  of  guarding  against 
accidents  at  sea,  is  not  to  impose  penalties  upon  the  carrier,  or 
exact  from  him  a  degree  of  diligence  which  shall  enormously 
increase  the  expense  of  carrying  on  his  business,  but  to  interpose 
an  official  and  independent  inspection.^ 

A  statement  is  appended  to  this  paper,  showing  the  gradual 
diminution  in  the  loss  of  life  and  property  at  sea  during  the  last 
six  years.  This  may  fairly  be  attributed,  in  part  at  least,  to 
careful  government  inspection. 

VIIL — Management  and  Navigation, 

One  of  the  clearest  definitions  of  the  words  "  navigation  and 
management,'*  as  used  in  the  third  section  of  the  Act,  is  that  given 
by  the  Supreme  Court  of  the  United  States  in  the  Silvia.'^ 

**This  case  does  not  require  a  comprehensive  definition  of  the  words 
'  navigation '  and  '  management '  of  a  vessel,  within  the  meaning  of  the  Act 
.of  Congress.  They  might  not  include  stowage  of  cargo  not  affecting  the 
fitness  of  the  .ship  to  carry  her  cargo.     But  they  do  include,  at  the  least,  the 


'  For  cases  as  to  the  degree  of  care  required  in  inspection  of  the  vessel 
before  she  sails,  see  the  Alvena,  74  Fed.  252  ;  afifd.  79  Fed.  793  (25  C.  C.  A. 
261) ;  the  Sandfield,  79  Fed.  371  ;  afifd.  92  Fed.  663 ;  the  CoUma,  82  Fed.  665. 

«  171  U.  S.  462,  466.     This  affirmed  S.  C.  68  Fed.  230 ;  64  Fed.  607. 
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control,  daring  the  voyage,  of  everything  with  which  the  vessel  is  equipped 
for  the  purpose  of  protecting  her  and  her  cargo  against  the  inroads  of  the 
seas ;  and  if  there  was  any  n^lect  in  not  closing  the  iron  covers  of  the  ports, 
it  was  a  fault  or  error  in  the  navigation  or  in  the  management  of  the  ship." 

This  view  accords  with  the  result  of  the  English  decisions  upon 
the  meaning  of  these  words.  ^ 

Lord  Justice  A.  L.  Smith  more  briefly  gives  the  following 
definition :  ^  ' 

'^  I  think  the  meaning  of  the  section  is  that,  if  the  shipowner,  by  himself  or 
his  agents,  uses  due  diligence  to  make  the  ship  seaworthy  when  she  starts,  he 
shall  not  be  liable  for  what  happens  afterwards  when  the  ship  is  at  sea,  and 
he  has  no  more  control  over  her." 

The  language  of  the  third  section  of  the  Act  on  this  point  may 
be  compared  with  that  of  Section  5  of  the  British  Merchant 
Shipping  Act,  i876.'  That  required  that  the  owner  and  master 
**  shall  use  all  reasonable  means  to  ensure  the  seaworthiness  of 
the  ship  for  the  voyage  at  the  time  the  voyage  commences,  and  to 
keep  her  in  a  seaworthy  condition  for  the  voyage  during  the 
same." 

Very  many  cases  have  arisen  for  adjudication  involving 
questions  as  to  the  application  of  these  definitions  and  the 
scope  of  the  sections  to  which  they  refer.  It  is  hardly  within 
the  scope  of  this  paper  to  examine  these  decisions  in  detail  The 
fair  conclusion  to  be  drawn  from  them  is  that  the  Act  furnishes 
no  excuse  for  any  neglect  in  the  equipment  of  the  vessel  or  the 
stowage  of  the  cargo,  prior  to  the  time  when  she  breaks  ground 
for  the  voyage.  But  on  the  other  hand,  if  at  that  time  due 
diligence  has  been  used  to  make  her  reasonably  fit  for  the  voyage, 
as  the  weather  is  at  the  time  she  sails,  and  for  any  stress  of 
weather  which  she  is  likely  to  encounter  during  the  voyage,  her 

1  Goad  V.  London  Steamship  Ounurs^  Mut.  Protecting  Association^  L.  R. 
6  C.  P.  563 ;  the  Warkworth,  L.  R.  9  Prob.  Div.  20,  145 ;  CarmicMad  ▼. 
Liverpool  Sailing  Shipowner^  Mut,  Indemnity  Association^  L.  R.  19  Q.  B.  Div. 
242 ;  Canada  Shipping  Co,  v.  British  Shipowner^  Mut,  Protection  Association^ 
L.  R.  23  Q.  B.  Div.  342 ;  the  Ferro  (1893),  Prob.  38 ;  the  GUnochil  (1896), 
Prob.  10. 

*  Dobelly,  S.  S,  Rossmore  Co,,  L.  R.  (1895),  2  Q.  B.  408. 

*  39  &  40  Vict  c.  80;  <  Abbott  on  Shipping,'  13th  Eng.  ed.,  p.  1141. 
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owners  will  be  exonerated  from  liability  for  any  mismanagement 
or  &ult  in  navigation  occurring  afterwards,  down  to  the  time  of 
the  delivery  of  the  goods,  including  failure  to  use  the  means  for 
her  protection,  or  the  protection  of  the  cargo,  which  have  been 
supplied  by  the  owners. 

TX. — Limitation  as  to  Amount  of  Idalnlify, 

The  Act  does  not  prohibit  the  insertion  of  a  clause  limiting  the 
amount  of  the  liability  of  the  carrier  with  reference  to  the  ''  rate  of 
freight,  based  on  the  condition  that  the  carrier  assumes  liability 
only  to  the  extent  of  the  agreed  valuation,  even  in  case  of  loss  or 
damage  by  the  negligence  of  the  carrier."  ^ 

The  statement  that  has  thus  been  given  of  the  history  of  the 
Harter  Act,  the  questions  that  have  arisen  under  it,  and  the 
decisions  that  have  been  made  upon  them  by  the  Courts  of  Great 
Britain  and  the  United  States,  lead  fairly  to  the  conclusion  that 
the  Act  was  not  only  an  important  but  a  beneficent  piece  of 
legislation,  and  that  on  the  whole  it  has  done  justice  to  all  the 
parties  in  interest  It  was  accepted  with  satisfaction  by  the 
carriers.  In  many  instances,  veiy  shortly  after  its  passage,  a 
clause  was  incorporated  in  bills  of  lading  issued  by  them,  which 
provided  that  the  shipment  ^'is  subject  to  all  the  terms  and 
provisions  of  and  all  the  exemptions  from  liability  contained  in 
the  Act  of  Congress  of  the  United  States,  approved  on  the  13th 
day  of  February,  1893,  and  entitled  "  An  Act  relating  to  Naviga- 
tion of  Vessels." 

The  decisions  that  have  been  made  by  the  Courts  of  Great 
Britain  as  to  the  construction  to  be  given  to  the  language  of  the 
Act  have  generally  proceeded  on  the  theory  that  by  virtue  of  this 
clause  the  terms  of  the  Act  were  incorporated  into  the  bill  of 
lading  which  was  imder  consideration. 

»  Calderon  v.  Atlas  S.  S.,  170  U.  S.  272 ;  69  Fed.  574 ;  S.  C.  35  U.  S. 
App.  58,  and  in  D.  C.  64  Fed.  874.  In  this  case  the  Supreme  Conrt  differed 
from  the  inferior  Courts  upon  the  construction  of  the  particular  clause  under 
consideration.  But  all  Courts  agreed  in  the  rule  stated  in  the  text;  the 
Kensington^  88  Fed.  331. 
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It  is  obvious,  therefore,  that  the  carriers  on  the  whole  con- 
sidered that  it  was  more  important  to  their  interest  to  obtain  a 
dear  exemption  from  liability  for  the  negligence  of  the  master  and 
mariners  during  the  voyage  than  to  contest  the  proposition  that 
even  foreign  vessels  were  subject  to  the  restrictions  imposed  by 
the  Act,  and  could  not  lawfully  make  contracts  exempting  them 
from  liability  "for  failure  in  proper  loading,  stowage,  custody, 
care  or  proper  delivery"  of  merchandise  committed  to  their 
charge. 

The  distinction  is  obvious  between  the  duty  of  equipment  and 
the  duty  of  management  Equipment  is  on  land  and  subject 
to  the  inspection  of  the  owner  or  his  agents  appointed  for  that 
purpose.  Management  and  navigation  are  principally  at  sea  or 
in  foreign  ports,  and  very  much  must  be  left  to  the  discretion  of 
the  agents  employed. 

The  author  of  this  paper  has  always  been  a  strenuous  advocate 
of  the  principle  of  freedom  of  contract  At  the  same  time 
experience  has  shown  that  there  is  such  a  thing  as  excessive 
competition.  This  is  beneficial  to  no  one.  It  has  certainly  led 
to  the  introduction  into  bills  of  lading  of  unreasonable  clauses 
which  are  probably  condemned  by  the  Harter  Act.  The  ready 
acquiescence  in  the  provisions  of  that  Act  by  the  most  important 
carriers  doing  business  between  Europe  and  America,  shows  plainly 
enough  that  the  great  companies  engaged  in  that  business  desire 
only  to  be  put  on  an  equal  footing  with  one  another,  and  are  well 
content  that  one  unreasonable  competitor  should  not  bring  into 
the  competition  excessive  or  unreasonable  exemptions  at  the 
expense  of  the  shipper. 

The  evil  arising  from  the  diversity  in  decisions  of  the  American 
Courts  as  has  been  pointed  out,  was  one  of  the  most  cogent 
reasons  for  the  adoption  of  legislation  which  should  settle  the 
questions  respecting  which  judges  had  not  been  able  to  agree. 
The  old  maxim,  that  their  servitude  is  wretched  indeed  who  are 
subject  to  unsettled  and  shifting  laws  {Misera  est  servitus  ubi  lex 
vaga  et  incerta  est),  justly  represents  the  condition  of  many  who 
had  to  do  business  under  some  portions  of  the  commercial  law  of 
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the  United  States,  as  it  was  administered  at  the  time  of  the  adop- 
tion of  the  Harter  Act. 

We  may  fairly  conclude,  therefore,  that  the  Act  is  likely  to 
remain  a  permanent  portion  of  American  jurisprudence.  It  is 
very  much  to  be  desired  that  the  adoption  of  this  Act  may  lead 
to  an  agreement  between  all  commercial  nations  as  to  the  principal 
features  of  bills  of  lading.  We  may  justly  say  that  it  is  an 
important  step  in  that  direction ;  and  therefore  to  be  welcomed 
by  this  Association  which  has  done  so  much  for  the  unification  of 
the  maritime  and  commercial  law  of  the  civilised  world. 


APPENDICES. 


APPENDIX    I. 
Harter  Act. 
S2d  Congress, — 2d  Session. 

Bill  as  it  Passed  the  House  of  Representatives, 


IN   THE  SENATE  OF  THE   UNITED  STATES. 

December  20,  1892. 
Read  twice  and  referred  to  the  Committee  on  Commerce. 


(Portions  stricken  out  in  Senate  are  printed  in  italics.) 
AN   ACT 

Relating  to  contracts  of  common  carriers  and  to  certain  obliga- 
tions, duties,  and  rights  in  connection  with  the  carriage  of 
property. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  it 
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shall  not  be  lawful  for  any  common  carrier  or  the  manager,  agent, 
master,  or  owner  of  any  vessel  transporting  merchandise  or 
property  from  or  between  ports  of  the  United  States  and  foreign 
ports  to  insert  in  any  bill  of  lading  or  shipping  document  any 
clause,  covenant,  or  agreement  whereby  it,  he,  or  they  shall  be 
relieved  from  liability  for  loss  or  damage  arising  from  negligence, 
fault,  or  failure  in  proper  loading,  stowage,  custody,  care  in 
transport^  or  proper  delivery  of  any  and  all  lawful  merchandise  or 
property  committed  to  its  or  their  charge,  nor  skall  it  be  lawful  to 
limit  its  or  their  liability  to  less  than  a  full  indemnity  to  the  legal 
claimant  for  any  loss  or  damage  therefrom^  and  any  and  all  words 
or  clauses  of  such  import  inserted  in  bills  of  lading  or  shipping 
receipts  shall  be  null  and  void  and  of  no  effect 

Sec  2.  That  it  shall  not  be  lawful  for  any  vessel  transporting 
merchandise  or  property  from  or  between  ports  of  the  United 
States  of  America  and  foreign  ports,  her  owner,  master,  agent,  or 
manager,  to  insert  in  any  bill  of  lading  or  shipping  document  any 
covenant  or  agreement  whereby  the  obligations  of  the  owner  or 
owners  of  said  vessel  to  properly  equip,  man,  provision,  and 
outfit  said  vessel,  and  make  said  vessel  seaworthy  and  capable  of 
performing  her  intended  voyage,  or  any  covetumt  or  agreement 
whereby  the  obligations  of  the  master,  officers,  agents,  or  servants 
to  carefully  handle  and  stow  her  cargo  and  to  care  for  and 
properly  deliver  same,  shall  in  anywise  be  lessened,  weakened  or 
avoided. 

Sec.  3.  That  if  any  vessel  transporting  merchandise  or  property 
between  forts  in  the  United  States  of  America  and  foreign  ports 
shall,  on  starting  on  her  voyage,  be  in  all  respects  seaworthy  and 
properly  manned,  equipped,  and  supplied,  neither  the  vessel,  her 
owner  or  owners,  agent,  or  master  shall  become  or  be  held 
responsible  for  damage  or  loss  resulting  from  error  of  judgment 
in  navigation  or  in  the  management  of  said  vessel,  if  navigated 
with  ordinary  skill  and  care ^  from  the  time  of  her  leaving  her  usual 
place  of  loading  on  her  intended  voyage  until  her  arrival  at  the  usual 
place  of  discharge  at  her  port  of  delivery^  nor  shall  the  owner  or 
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owners,  the  vessel,  or  master  be  held  liable  for  losses  arising  from 
dangers  of  the  sea,  acts  of  God,  or  public  enemies,  or  in  saving 
life,  and  it  may  be  stipulated  in  bills  of  lading  and  shipping  receipts 
that  the  vessel  may  render  services  to  property  in  distress  afloai  and 
taw  same  to  the  nearest  and  most  convenient  port  of  safety  without 
incurring  pencUties  from  deviation  in  rendering  such  service. 

Sec  4.  That  it  shall  be  the  duty  of  the  owner  or  owners^  agtntj 
fnofiager  or  other  authorised  person  to  issue  to  shippers  of  any 
lawful  merchandise  a  bill  of  lading  or  shipping  document  stating  the 
ntarksj  packages  or  quantity  and  apparent  condition  of  such 
tnerchandise  or  property  delivered  to  and  received  by  the  owner, 
master  or  agent  of  the  vessel  for  transportation^  and  the  voyage,  or 
ports  at  which  such  vessel  is  intended  to  touch,  and  such  document 
shall  be  evidence  of  the  responsibility  of  the  vessel  for  the  mer- 
chaftdise  therein  described. 

Sec.  5.  That  it  shall  be  the  duty  of  the  collector  of  the  port  in 
which  the  vessel  is  lying  to  refuse  clearance  to  a  vessel  from  said  port 
if  he  is  informed  atid  is  satisfied  that  the  owner,  master,  agent, 
connecting  carrier  or  other  person  representing  such  vessel  has  issued 
HUs  of  lading  for  merchandise  or  property  containing  clauses  that 
are  declared  not  lawful  by  section  one  or  section  two  of  this  Act,  or  if 
he  is  informed  and  is  satisfied  that  the  owner,  agent,  master  or  other 
person  representing  such  vessel  will  not  issue  bills  of  lading,  as 
required  by  section  four  of  this  Act,  for  merchandise  or  property 
delivered  to  and  received  by  the  vessel  for  transportation ;  and  the 
said  collector  shall  withhold  clearance  papers  to  said  vessel  until 
bills  of  Icuiing  or  shipping  documents  are  issued  to  conform  to  the 
said  first,  second  and  fourth  sections  of  this  Act,  or,  if  documents 
have  been  previously  issued,  until  they  are  modified  to  conform  to  the 
requirements  of  scud  sections. 

Sec.  6.  That  this  Act  shall  not  be  held  to  modify  or  repeal 
sections  forty-two  hundred  and  eighty-one,  forty-two  hundred  and 
eighty-two  and  forty-two  hundred  and  eighty-three  of  the  Revised 
Statutes  of  the  United  States. 
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Sec.  7.  That  this  Act  shall  take  effect  from  and  after  the  first 
day  of  September,  eighteen  hundred  and  ninety-two. 

Passed  the  House  of  Representatives  December  15,  1892. 

Attest:  James  Kerr, 

Clerk. 

Act  as  Finally  Adopted, 

27  Stat  at  Large,  445  ;  24  Cong.  Record,  Part  2, 
pp.  1 180,  129T. 

(Portions  added  in  Senate  are  printed  in  italics.) 

Harter  Act,  February  13,  1893. 

AN   ACT 

Relating  to  navigation  of  vessels,  bills  of  lading,  and  to  certain 
obligations,  duties,  and  rights  in  connection  with  the  carriage 
of  property. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  it  shall  not 
be  lawful  for  the  manager,  agent,  master,  or  owner  of  any  vessel 
transporting  merchandise  or  property  from  or  between  ports  of 
the  United  States  and  foreign  ports  to  insert  in  any  bill  of  lading 
or  shipping  document  any  clause,  covenant,  or  agreement  whereby 
it,  he,  or  they  shall  be  relieved  from  liability  for  loss  or  damage 
arising  from  negligence,  fault,  or  feilure  in  proper  loading, 
stowage,  custody,  care,  or  proper  delivery  of  any  and  all  lawful 
merchandise  or  property  committed  to  its  or  their  charge.  Any 
and  all  words  or  clauses  of  such  import  inserted  in  bills  of  lading 
or  shipping  receipts  shall  be  null  and  void  and  of  no  effect 

Sec  2.  That  it  shall  not  be  lawful  for  any  vessel  transporting 
merchandise  or  property  from  or  between  ports  of  the  United 
States  of  America  and  foreign  ports,  her  owner,  master,  agent,  or 
manager,  to  insjert  in  any  bill  of  lading  or  shipping  document  any 
covenant  or  agreement  whereby  the  obligations  of  the  owner  or 
owners  of  said  vessel  to  exercise  due  diUgencCy  properly  equip,  man, 
provision  and  outfit  said  vessel,  and  to  make  said  vessel  seaworthy 
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and  capable  of  performing  her  intended  voyage,  or  whereby  the 
obligations  of  the  master,  officers,  agents,  or  servants  to  carefully 
handle  and  stow  her  cargo  and  to  care  for  and  properly  deliver 
same,  shall  in  any  wise  be  lessened,  weakened,  or  avoided. 

Sec.  3.  That  if  the  owner  of  any  vessel  transporting  merchandise 
or  property  to  or  from  any  port  in  the  United  States  of  America 
shall  exercise  due  diligence  to  make  the  said  vessel  in  all  respects 
seaworthy  and  properly  manned,  equipped  and  supplied,  neither 
the  vessel,  her  owner  or  owners,  agent,  or  charterers  shall  become 
or  be  held  responsible  for  damage  or  loss  resulting  from  faults  or 
errors  in  navigation  or  in  the  management  of  said  vessel,  nor 
shall  the  (j/V)  vessel^  her  owner  or  owners,  charterers^  agents  or 
master  be  held  liable  for  losses  arising  from  dangers  of  the  sea, 
or  other  navigable  waters^  acts  of  God,  or  public  enemies,  or  the 
inherent  defect y  quality ^  or  vice  of  the  thing  carried^  or  from' insuffici- 
ency of  pcukagCy  or  seizure  wider  legal  process^  or  for  loss  resulting 
from  any  act  ^r  omission  of  the  shipper  or  owner  of  the  goods ^  his 
agmt  or  representative^  or  from  saving  or  attempting  to  save  Ufe  or 
property  at  sea^  or  from  any  deviation  in  rendering  such  services. 

Sec.  4.  That  it  shall  be  t/ie  duty  of  the  owner  or  owners,  master 
or  agent  of  any  vessel  transporting  merchandise  or  property  from  or 
between  ports  of  the  United  States  and  foreign  ports  to  issue  to 
shippers  of  any  lawful  merchandise  a  bill  of  ladings  or  shipping 
document^  stating  among  other  things,  the  marks  necessary  for  identi- 
fication, number  of  packages,  or  quantity,  stating  whether  it  be 
carrier's  or  shipper's  weight,  and  apparent  order  or  condition  of 
such  merchandise  or  property  delivered  to  and  received  by  the  owner, 
master,  or  agent  of  the  vessel  for  transportation,  arid  such  document 
shcUl  be  prima  facie  evidence  of  the  receipt  of  the  merchandise  therein 
described. 

Sec  5.  That  for  a  violation  of  a7iy  of  the  provisions  of  this  act 
the  agent,  owner,  or  master  of  the  vessel  guilty  of  such  violation,  and 
who  refuses  to  issue  on  demand  the  bill  of  lading  heidn  provided  for, 
shall  be  liable  to  a  fine  not  exceeding  two  thousand  dollars.     The 
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amount  of  the  fine  and  costs  for  such  violation  shall  be  a  lien  upon 
the  vessel^  whose  agent ^  owner ^  or  master  is  guilty  of  such  violation, 
and  such  vessel  may  be  libelled  therefor  in  any  District  Court  of  the 
United  States,  within  whose  jurisdiction  the  vessel  may  be  found. 
One  half  of  such  penalty  shall  go  to  the  party  injured  by  such 
violation  and  the  remainder  to  the  Got)emment  of  the  United  States. 

Sec  6.  That  this  act  shall  not  be  held  to  modify  or  repeal 
sections  forty-two  hundred  and  eighty-one,  forty-two  hundred  and 
eighty-two,  and  forty-two  hundred  and  eighty-three  of  the  Revised 
Statutes  of  the  United  States,  or  any  other  statute  defining  the 
liability  of  vessels,  their  owners,  or  representatives. 

Sec.  7.  Sections  otie  and  four  of  this  act  shall  not  apply  to  the 
transportation  of  live  animals. 

Sec  8.  That  this  act  shall  take  effect  from  and  after  the  first 
day  of  July,  eighteen  hundred  and  ninety-three. 

Approved,  February  13,  1893. 

APPENDIX    IL 

Showing  the  Diminution  in  the  Loss  of  Life  and 
Property  at  Sea  in  Steam  Vessels  during  the  last 
Six  Years, 

In  the  twelve  years  ending  1895-96,  the  number  of  sailing 
vessels  registered  and  employed  in  the  United  Kingdom  steadily 
decreased  from  9,849  in  1883-84  to  6,373  in  1895-96.  During 
the  same  period  the  number  of  steam  vessels  steadily  increased 
from  4,707  to  5,627.  The  total  number  decreased  from  14,566 
to  12,000.  The  size  and  tonnage  of  steamers  have  also  in- 
creased. 

This  change  from  sail  to  steam  enables  a  smaller  number  of 
vessels,  by  making  a  larger  number  of  trips,  to  do  an  increased 
business.  As  each  vessel  makes  more  voyages  during  the  year 
there  is  a  much  greater  likelihood  of  injury  and  loss  of  life.  In 
spite  of  this  fact,  the  returns  made  to  the  British  Board  of  Trade 
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show  that  the  death  rate  has  decreased.  These  official  returns 
cover  twelve  years,  ending  1895-96.  Exceptional  losses  by 
collision  occasionally  increase  the  rate  in  a  given  year.  For 
example,  in  1894-95,  the  Kow  Shingin>^  i)^5o  Chinese  soldiers 
on  board  sunk  as  a  result  of  a  collision  in  the  China  seas.  It  is 
therefore  just  to  take  the  average  of  several  years.  The  following 
is  a  comparison  of  the  results  of  these  returns  for  the  first  six 
years,  with  those  of  the  last  six. 

Per  cent  of  lives  lost  (including  Lascars  and  those  not 
employed  during  the  whole  year)  by  wrecks  or  casualties  com- 
pared with  the  number  employed. 


(i)0n8^g 
Vesaels. 

(2)  Stesm. 

(8)  Total. 

First  six  years     .     . 
Last  six  years     •     . 

Peroent. 

Percent 

Percent. 

Per  cent  of  lives  lost  by  Wrecks,  Casualties  and  Accidents. 

(1)  On  Sailing 
Vessels. 

(2)  Stesm. 

(3)  Total. 

First  six  years    •     • 
Last  six  years     .     . 

Per  cent. 
I-62I 

Percent. 
•68 
•551 

Peroent. 

Per  cent  of  lives  lost  by  wreck  or  casualty  excluding  Lascars 
and  those  who  were  not  employed  during  the  whole  of  the  year. 

(1)  On  Rtillng 
Vessels. 

(2)  Steam. 

(8)  Total. 

First  six  years     .     , 
Last  six  years     .     . 

Percent. 
I*I2j 

Percent. 

Per  cent. 

:|3 

Per  cent  of  deaths  by  all  accidents  compared  with  number 
employed,  but  excluding  Lascars  and  those  who  were  not 
employed  during  the  whole  of  the  year. 


Total. 


First  six  years . 
Last  six  years  , 
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Percentage  of  tonnage  attended  with  loss  of  life  to  total  tonnage 
employed  (excluding  Lascars  and  those  not  employed  during  the 
whole  of  the  year). 


;i)  On  Sailing 
VeBsels. 


First  six  years 
Last  six  years 


Per  cent. 

2-334 

2'm 


(3)  Steam. 


(8)  ToUL 


Per  cent. 

I '32* 


Per  cent. 


From  these  tables  we  perceive  (i)  that  the  percentage  of  loss 
on  sailing  vessels  is  much  greater  than  that  on  steamers.  (2)  That 
though  the  loss  on  sailing  vessels  has  increased  in  the  last  six 
years,  the  loss  on  steamers  has  been  so  much  diminished  that 
there  is  a  material  diminution  of  the  percentage  of  total  loss. 

B.    Vessels  Lost, 
Percentage  lost  to  employed. 


First  six  years 
Last  six  years 


Total  1.008 
Sailing. 


Per  c*  nt. 

3'2ii 
3*29 


Loetf  of  Steam. 


ToUlLofis. 


Per  cent. 
2 -64! 
2I0i 


Per  c^nt. 
3*Oli 
2 -774 


These  figures  are  taken  from  the  official  abstracts  of  the 
Returns  to  the  Board  of  Trade,  printed  by  direction  of  Parlia- 
ment in  1896. 

The  following  extract  from  a  recent  report  (June  4,  1896),  of 
the  Committee  appointed  by  the  Board  of  Trade  to  inquire  into 
the  manning  of  British  merchant  ships,  contains  a  summary  for  a 
different  period  (page  45)  : 

41.  "The  .great  reduction  in  the  loss  of  life  at  sea,  especially  in  steamers, 
which  is  happily  observable  in  recent  years,  sliows  that  the  necessity  for 
further  restrictive  legislation  has  disappeared.  In  the  quinquennial  period 
ending  1880,  the  annual  average  loss  of  lives  of  crews  of  steamers  by  wreck  or 
casualty  numbered  466  on  a  gross  tonnage  of  under  two  millions,  whilst  for 
the  five  years  ending  1894  it  has  averaged  barely  over  400  on  a  tonnage 
txceeding  ten  millions." 

This  Committee  differed  as  to  whether  or  not  additional  legis- 
lation was  expedient,  in  reference  to  the  manning  of  British  ships. 
The   minority  dissented  on  the  ground  that  existing  legislation 
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was  sufficient  and  also  on  the  ground  that  the  nations  of  con- 
tinental Europe  were  less  exacting  in  their  requirements  than  the 
British  Parliament  had  been.  But  the  correctness  of  the  above 
statement  in  the  minority  report  was  not  contested  by  any  one. 

In  an  account  of  the  annual  meeting  of  the  English  Chamber 
of  Shipping,  held  at  London  in  February,  1897,  the  following 
paragraph  occurs : 

"The  qaestioa  of  loss  of  life  at  sea  is  one  which  must  always  be  to  the  fore 
in  the  miiHl  of  eveiy  one  who  takes  the  least  interest  in  shipping.  It  is  good, 
therefore,  to  know  that,  spite  of  the  crowded  state  of  traffic  along  our  coast, 
there  has  been  a  steady  decrease  during  the  last  ten  years  in  the  percentage  of 
loss  of  life  at  sea.  Shipowners  would  like  to  see  this  still  lower,  and  the 
president  voiced  the  feeling  of  the  whole  meeting  when  he  asserted  that  any 
well-considered  scheme  to  reduce  loss  of  life  still  further  would  have  their 
warm  support  and  approval.'' — Commerce.    London,  Feb.  24,  1897, 

The  Chairman  :  An  interesting  paper  has  been  presented  by 
Dr.  Paul  Govare,  of  Dunkirk,  on  the  same  subject,  with  special 
reference  to  the  decisions  of  the  French  Courts  on  the  Harter 
Act,  but  in  view  of  the  lateness  of  the  hour,  and  the  fact  that 
several  matters  have  been  left  over  from  yesterday,  it  is  thought 
best  to  refer  that  paper  to  the  Executive  Council,  with  directions 
^  incorporate  it  in  the  printed  proceedings  of  the  Conference. 

Dr.  Govare's  paper  was  as  follows : 

The  Application  op  the  "  Harter  Act  "  by  the  French 
Courts  in  the  Negligence  Clause  Cases. 

The  American  law  of  February  13th,  1893,  commonly  known 
as  the  "  Harter  Act,"  is  perhaps  the  most  important  enactment, 
from  an  International  point  of  view,  that  has  been  passed  during 
the  last  ten  years. 

All  European  maritime  nations  have  had  to  take  it  into  con- 
sideration :  it  will  therefore  be  interesting  to  examine  closely  what 
comes  generally  into  the  general  tenour  of  this  law. 

Unfortunately,  and  notwithstanding  that  the  terms  of  the 
''  Harter  Act''  at  first  sight  do  not  appear  to  offer  ambiguities, 
opinion  is  not  unanimous  as  to  its  precise  meaning;  and  the 
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decisions  of  the  United  States  Courts,  which  have  been  published 
in  Europe  as  interpreting  the  reading  of  the  act,  have  rather  con- 
tributed to  the  indecision  of  the  lawyers. 

The  judgment  rendered  in  the  aflSdr  of  the  Silvia,  28th  May, 
1895,  appears  to  have  been  an  application,  pure  and  simple,  of 
the  law. 

The  grating  protector  having  been  left  open  through  foigetful- 
ness,  a  port-hole  was  broken  during  the  voyage,  on  account  of 
bad  weather,  and  water  entered  the  hold.  The  judge  of  the 
Comb  district  of  New  York  rightly  considered  that  the  damage 
was  caused  by  negligence  in  the  management  of  the  ship,  and 
that  no  responsibility  could  fell  on  the  owner,  seeing  that  he 
had  delivered  to  the  shippers  a  boat  in  a  perfect  state  of  navig- 
ability. 

But  this  already  allows  us  to  foresee  the  difficulties  that  the 
"  Harter  Act"  will  experience  in  practice,  when  it  will  have  to-be 
decided  whether  the  management  is,  or  is  not,  in  fault 

It  is  not  necessary  to  insist  on  the  decisions  given  re  the 
Glmochil  and  the  Ebana,  In  the  first  case  a  pipe  breaks  during 
the  passage  through  a  mistake  of  one  of  the  crew ;  it  is  evident 
that  this  concerns  the  management  of  the  ship,  and  that  the  owner 
incurs  no  responsibility,  seeing  that  his  ship  was  in  perfect  con- 
dition on  sailing. 

The  second  case,  that  of  the  Ebona,  is  less  difficult,  where  the 
judge  attributes  the  damage  to  the  cargo  to  stranding.  It  is 
evident  that  this  is  a  fault  committed  in  the  navigation  of  the 
ship.  On  the  other  hand,  let  us  examine  the  judgments  re 
Rossmore  and  Carib  Prince  and  the  difficulties  will  commence. 

A  cargo  port-hole  of  the  Rossmore  is  badly  secured  at  the  port 
of  loading,  lets  in  water  and  damages  the  cargo. 

It  would  seem,  judging  by  the  cases  of  the  Silvia  and  Glenochil, 
that  the  fault  could  only  lie  with  the  management  of  the  ship, 
against  which  Art  3  of  the  Harter  Act  protects  the  owner. 

Notwithstanding  this,  the  Appeal  Court  decide  that  the  feult 
was  committed  during  the  loading,  and  therefore  before  sailing, 
and  condemn  the  owner. 
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In  the  case  of  the  Carib  Prince j  June,  1898,  the  Supreme  Court 
of  the  United  States  go  still  further. 

A  bolt,  which  at  port  of  loading  appeared  in  perfect  condition, 
leaks  during  the  voyage. 

Does  not  Art  3  cover  a  similar  unforeseen  case  ?  The  Supreme 
Court  decide  that,  notwithstanding  the  absolutism  of  the  Harter 
Act,  the  owner  is  responsible  during  the  entire  voyage  for  th^ 
perfect  condition  of  his  boat.  It  is  not  sufficient  that  his  property 
should  be  apparently  in  good  condition.  The  bill  of  lading 
exonerated  the  owner  for  unseen  flaws,  and  this  clause  was  added 
subsidiarily.  The  Supreme  Court  rejected  it  because,  in  their 
opinion,  it  should  only  apply  to  flaws  that  happen  on  the  voyage, 
and  not  to  those  that  existed  before  sailing.  This  should  have  beeD 
stipulated  for :  does  it  not  open  the  way  to  fresh  difficulties  ? 

And  is  not  the  object  of  the  Harter  Act  to.  radically  suppress- 
all  these  exonerating  clauses,  and  to  replace  them  by  one  uniform 
law?  Does  not  the  clause  that  the  Supreme  Court  reproach 
the  owners  for  not  having  inserted,  come  under  the  prohibition 
ofthe  Actof  1893? 

These  few  reflections  were  indispensable  to  show  the  part 
played  by  the  Harter  Act  in  France,  and  its  influence  on  French 
jurisdiction,  which  is  the  only  object  of  this  study. 

There  are  several  questions  in  the  Harter  Act  solved  in 
different  ways,  but  it  is  above  all  the  stipulation  that  has  pro- 
hibited the  negligence  clause  in  commercial  aflisdrs  that  has  been 
noticed  abroad. 

To  be  able  to  appreciate  the  Harter  Act  and  public  opinion 
in  America  over  French  jurisprudence,  it  is  also  necessary  to 
clearly  point  out  what  this  jurisprudence  was  at  the  moment  thi^ 
influence  made  itself  felt. 

Before  1885  there  were  hardly  any  judicial  decisions  in  France 
on  what  is  known  as  the  Negligence  Clause,  or  the  stipulatioa 
that  exonerates  the  owner  from  all  responsibility  through  errors 
or  &ults  committed  by  the  captain  or  any  servant  engaged  in  the 
management  or  navigation  of  the  ship ;  but  as  soon  as  this  clause 
spread  and  became  known  it  was  generally  blamed. 
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It  must  be  understood  that  in  France  there  are  many  more 
merchants,  exporters,  importers,  commission  and  forwarding 
agents  than  shipowners;  it  was  therefore  only  to  b>e  supposed 
that  the  majority  strongly  objected  to  a  clause  that  increased 
their  risks. 

This  unfavourable  opinion  was  shared  by  a  few  courts  of 
justice. 

The  Tribunal  of  Rouen  15th  July,  1891  (affair  "August"), 
and  particularly  of  Bordeaux  5th  February,  1889,  and  i8th 
March,  1889  (affairs  "San  Martin"  and  "Hippolyt  Worms'*), 
and  1 2th  March,  1890  (Brestois),  declared  that  the  Negligence 
Clause  in  its  entirety  was  absolutely  null,  the  responsibility  of  the 
shipowner  being  a  matter  of  public  order. 

The  law  opposes  any  derogation  (see  Art  6  C.  C)  which 
prohibits  any  agreement  made  with  the  object  of  lessening  this 
responsibility. 

This  is  surely  a  question  of  principle,  and  notwithstanding 
this  the  Tribunal  of  Bordeaux  did  not  admit  their  error  until  a 
long  time  afterwards. 

Previously  the  22nd  July,  1889,  in  the  afiair  Taylor  and  Green- 
weil  V.  Larue  and  Lecoq^  the  Court  of  Cassation  gave  a  decision 
that  left  the  validity  of  this  dause  an  open  question. 

The  ist  March,  1887,  the  same  Supreme  Court  declared  that 
the  Negligence  Clause  had  at  any  rate  the  power  to  reverse  the 
burden  of  proving  {anus  probandi\  ue.^  the  receiver  found  himself 
in  the  necessity  of  proving  the  origin  of  the  damage ;  whereas, 
on  the  contrary,  in  common  law  the  cairier  is  responsible  for  any 
damage  unless  he  can  prove  justification  through  an  accident. 
This  is  what  is  judged  every  day  for  goods  passing  by  railway  on 
a  special  tariff. 

It  would  be  interesting  to  notice  here  that  a  recent  judgment, 
9th  November,  1898,  re  the  Cheribon^  decided  that  a  clause  by 
which  an  owner  declined  responsibility  through  a  fault  of  his 
own  was  not  null  and  void,  as  generally  believed  up  to  this  date, 
by  applying  the  principle  of  common  law,  that  no  one  can 
repudiate  his  own  mistakes.     On  the  contrary,  it  was  valid  at  any 
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rate  so  far  that  it  throws  upon  the  shipper  the  task  of  proving 
the  original  cause  and  fault  of  the  damage. 

The  question  has  been  many  times  brought  before  the  juris- 
prudence of  the  Supreme  Court,  which  has  clearly  decided  that 
it  is  in  no  way  contrary  to  ethics  or  public  order. 

The  decision  of  the  Romida  of  the  i8th  November,  1895,  lays 
down  on  principle  that  no  law,  any  more  than  public  order, 
prevents  shipowners  from  covering  themselves  by  mutual  agree- 
ment from,  if  not  a  personal  fault  of  their  own,  at  least  those  com- 
mitted by  otners  and  dealt  with  in  Art  216  C.  C.  In  the  first 
place  it  must  be  recognised  that  by  law  and  in  iaxX  the  captain 
is  practicaUy  not  under  the  authority  or  direction  of  his  employer. 

Further  the  law  (Art  221  and  222)  clearly  specifies  for  what 
the  captain  is  liable,  responsibilities  quite  distinct  from  those  of 
his  owners.  Finally  the  law  (Art.  353  C.  C.)  authorizes  the 
shipowner  to  insure  against  the  &ults  and  negligences  of  his 
captain.  Why,  therefore,  cannot  he  quite  as  legally  make  a 
mutual  agreement  with  the  shippers  not  to  be  responsible  for 
them. 

These  are  the  most  important  arguments  on  which  the  Court 
of  Cassation  judged  the  question  of  principle,  and  from  which 
they  have  never  deviated  since.  The  decisions  of  the  Court  of 
Cassation  re  the  Camden^  31st  July,  1888,  Euxene^  20th  July, 
1891,  Charles  Quint^  nth  July,  1892,  can  also  be  quoted  in  the 
same  sense  where  they  referred  to  cargo  lost  in  stranding  through 
collision. 

In  the  judgment  of  the  France^  12th  July,  1893,  some  casks 
of  alcohol  had  been  badly  stowed,  but  this  was  the  fault  of  the 
captain,  for  which  the  owner  was  not  responsible.  The  same 
solution  re  the  VtUe  de  Strasbourg^  12th  July,  1892,  where  goods 
placed  in  barges  had  been  damaged  through  the  barges  being 
badly  handled. 

Lastly,  the  Supreme  Court  confirm  the  entire  validity  of  the 
Negligence  Clause,  even  where  the  shipper,  an  uneducated 
negro,  contended  that  he  had  no  knowledge  of  this  clause  being 
inserted  on  his  bill  of  lading  (see  Ville  de  Maceo^  25th  July,  1898). 
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In  presence  of  such  a  precedent  there  could  be  no  further  question 
of  struggling  against  the  Negligence  Clause.  It  was  unanimously 
accepted  by  the  Bordeaux  Court  of  Appeal,  and  was  in  some 
cases  even  carried  too  far. 

The  steamer  General  Gordon  arrived  at  St  Nazaire  with  a 
cargo  of  wheat.  The  captain  put  a  part  of  it  ashore,  and  then 
clandestinely  during  the  night  put  to  sea,  taking  with  him  the 
balance  of  his  cargo.  Nevertheless  the  Appeal  Court  at  Rennes 
decided  in  presence  of  the  Negligence  Clause  that  the  proprietor 
of  the  cargo  not  only  had  no  claim  against  the  shipowner  through 
the  deception  of  his  captain,  but  that  he  should  pay  the  freight 
.on  the  entire  parcel,  even  on  that  portion  that  had  never  been 
delivered  (9th  April,  1889).  It  is  easy  to  understand  the  two 
currents  of  opinion  in  the  jurisprudence. 

In  pure  law  the  Court  of  Cassation  maintains  the  validity  of 
the  Negligence  Clause.  In  practice  the  judges,  greatly  hurt  at 
the  way  the  clause  is  abused,  create  a  sort  of  pretorian.  law  to 
restrict  as  much  as  possible  its  scope.  It  is  so  with  the  alcohol 
that  had  been  badly  stowed. 

Bad  stowage  is  included  in  charter  party  clauses^  and  it  was 
proved  that  these  goods  were  damaged  without  the  knowledge 
of  the  captain ;  the  owner  must  therefore  pay  the  damage.  (See 
jFrafice,  12th  July,  1893.)  In  another  case  it  was  necessary  to 
bum  la  certain  quantity  of  cargo  through  deficiency  of  coal.  It 
was  decided  that  the  coaling  of  the  steamer  concerned  the  owners 
and  not  the  captain,  and  the  owners  should  therefore  pay  for  the 
cargo  burnt     (See  Wildcroft,  17  th  May,  1893.) 

The  Mohamed  el  Shaddock  is  wrecked  through  her  engines 
not  working  properly.  The  owner  will  pay  for  goods  lost  or 
damaged  (i6th  January,  1895). 

A  quantity  of  maize  had  been  heated  through  the  proximity  of 
the  boilers.  The  owner  pleaded  that  his  captain  alone  had 
committed  a  fault,  for  which  he,  the  owner,  was  not  responsible, 
in  not  placing  a  wooden  bulkhead  whilst  in  Buenos  Ayres  to 
protect  the  cargo  from  the  heat 

The  Rouen  Tribunal  decided  3rd  March,  1897,  that  this  was  a 
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question  of  ships'  fittings,  for  which  the  owner  remained  personaUy 
responsible  on  any  of  the  clauses. 

Or  else  it  is  a  vessel  leaving  without  a  pilot  in  bad  weather. 

The  owner  says  it  is  the  fault  of  the  captain,  but  the  Court  of 
Cassation  decide,  30th  January,  1894,  otherwise.  At  the  port  of 
sailing  there  was  an  agent  of  the  owner  who  allowed  the  ship  to 
saiL  The  owner  is  therefore  responsible.  It  is  interesting  to  see 
how  the  Appeal  Courts  essentially  weakened  the  effects  of  the 
Negligence  Clause  in  proclaiming  its  non-validity  when  the  owner 
becomes  implicated  in  the  doings  of  his  captain.  Damage  in- 
curring through  bulkheads  being  badly  closed.  Might  this  not 
be  attributed  to  the  negligence  of  the  captain?  Yes.  But  it 
took  place  at  port  of  loading  when  the  ship  was  under  the 
direction  and  control,  at  least  theoretically,  of  the  owner.  The 
Paris  Tribunal,  therefore,  condemned  the  owners  of  the  Versailles 
5th  March,  1895.  Workmen  in  discharging  the  steamer  Lippe  at 
Nantes  tore  some  bags.  The  Nantes  Tribunal  of  Commerce 
decided  the  nth  July,  1896,  that  the  Negligence  Clause  was  not 
valid,  because  the  men  were  workii^g  for  owners'  account 

And,  finally,  the  steamer  Pidon  falls  in  with  the  ss.  Eastby 
Bay^  disabled  at  sea,  and  lends  assistance. 

This  operation,  a  very  remunerative  one,  prolongs  the  voyage, 
and  increases  the  heating  of  the  cargo  ahready  commenced  The 
owner  of  the  Pictan  pleaded  the  Negligence  Clause,  and,  in  reality, 
how  could  he  give  orders  to  his  captain  at  sea  ? 

Notwithstanding,  the  Poitiers  Tribunal,  26th  August,  1898, 
decided  that  as,  in  reality,  it  was  the  owner  who  received  the 
indemnity  paid  by  the  Eastby  Hally  he  must  abide  by  the  action 
of  his  captain,  and  consequently  condemn  him  notwithstanding 
the  Negligence  Clause.  It  is  difficult  to  approve  this  judgment, 
and  it  is  to  be  feared  that  the  Tribunal,  desirous  of  repressing  the 
abuses  of  the  Negligence  Clause,  fell  into  the  other  extreme. 

The  opponents  of  the  exonerating  clause  have  been  fortunate 
in  discovering  the  exact  legal  difference  between  the  meaning  of 
the  English  word  "  barratry  "  and  the  French  word  "  baraterie." 

It  is  known  that  by  French  law  "  baraterie  "  includes  any  fault 
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or  negligence  even  of  little  importance  and  unintentional  on  the 
part  of  the  captain,  provided  that  it  is  prejudical  to  the  owner. 
On  the  contrary,  the  English  word  **  barratry "  means  voluntary 
culpable  actions  on  the  part  of  the  captain.  In  a  word,  that 
which  constitutes  in  French  law  criminal  barratry. 

Bills  of  lading,  for  the  greater  part  printed  in  English,  stipulate 
the  irresponsibility  of  owners  in  case  of  barratry.  Naturally,  these 
bills  of  lading  are  produced  before  French  courts  translated  into 
this  language,  but  sworn  interpreters,  insufiiciently  acquainted 
with  the  two  languages,  translate  "barratry"  by  "baraterie," 
which  gives  the  clause  a  broader  meaning  than  it  has  in  the 
original  text 

This  difference  of  meaning  was  finally  pointed  out,  and  the 
judgments  of  Aix  re  the  Aldersgate^  24th  December,  1891 ;  of 
Rouen  re  the  Georgios  Michalinos^  31st  July,  1895;  and  of 
Havre  re  the  Imperial  Prince^  14th  August,  1894,  restored  to  its 
real  signification  the  clause  exonerating  barratry  or  criminal 
barratry. 

It  is  weU  to  point  out  this  incident  in  the  struggle  engaged 
around  the  Negligence  Clause,  because  it  constitutes  another 
diminution  in  its  force,  and  because  it  is  the  first  effort  made 
against  it,  laying  stress  on  the  exact  meaning  of  its  terms. 

By  the  same  procedure,  it  is  contended  that  it  cannot  cover  a 
shortage. 

The  Tribunal  of  Rouen,  in  the  affair  of  the  Nador^  23rd  Feb- 
ruary, 1894,  decided,  without  giving  any  motive  in  support  of  its 
argument,  that  it  could  not  be  extended  outside  stowage  and 
navigation,  so  as  to  allow  non-delivery  of  what  had  been  loaded. 
Let  us  call  to  mind  the  judgment  rendered  7th  September,  1898, 
by  the  Tribunal  of  Havre,  re  the  Bombay. 

The  Negligence  Clause  made  no  mention  of  the  number  of 
packages  shipped,  but  on  the  other  hand,  there  was  a  clause  in 
the  margin  granting  to  receivers  a  certain  time  to  notify  their 
grievances  in  case  of  shortage. 

The  Tribunal  decided,  perfectly  rightly,  that  the  mutual  agree- 
ment had  been  not  to  include  shortage  in  the  exceptions  of  the 
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bill  of  lading.  This  is  simply  a  point  of  fact ;  and  it  can  be  said 
that,  with  the  exception  of  the  Nadot^s  judgment,  the  juris- 
prudence recognised  that  shortage  constituted  a  fault  of  the 
captain  alone,  and  from  which  the  owner  was  exonerated  by  the 
Negligence  Clause. 

Apart  from  the  case  of  the  General  Gordon  at  St  Nazaire, 
already  quoted,  the  judgment  re  the  Camden  by  the  Court  of 
Cassation,  31st  July,  i888,  can  be  quoted,  the  captain  delivered 
some  bales  not  marked  as  per  bill  of  lading ; — ^the  Court  of  Cassa- 
tion r^  the  Euxene,  21st  July,  1891,  some  casks  of  alcohol  had 
been  broken  by  the  pressure  of  what  had  been  stowed  on  the  top 
of  them ; — ^the  judgment  of  the  Bordeaux  Court  re  the  La  Plata^ 
7th  December,  1892,  was  the  first  time  this  tribunal  did  not 
cancel  purely  and  simply  the  Negligence  Clause,  and  took  care 
to  point  out  that,  if  it  was  possible  to  repudiate  the  faults  of  the 
captain,  who  was  to  a  certain  extent  independent,  it  could  not  be 
so  in  the  case  of  an  agent,  who  is  a  simple  attorney.  In  this 
particular  case  it  referred  to  casks  of  wine  that  had  been  partly 
emptied  during  the  voyage  by  means  of  vent  pegs. 

Let  us  also  quote  the  judgment  of  Aix  re  the  Niger ^  istn 
November,  1895,  a  set  of  furniture  was  lost  between  Alexandria 
and  Trebizonde ;  the  case  of  the  Wildfieldy  Havre,  20th  January, 
1892 — ^bales  of  cotton  short;  the  judgment  re  the  Ville-de-Bor- 
deaux — Havre,  3rd  August,  1897,  where  the  steamer  did  not  take 
on  board  all  that  was  shown  on  bills  of  lading.  In  all  these 
cases,  thanks  to  the  Negligence  Clause,  the  owner  escaped 
responsibility. 

We  now  arrive  at  the  last  argument  against  this  clause  put 
forward  by  its  opponents.  They  contended  that  it  could  apply 
only  to  nautical  and  technical  faults,  to  the  exclusion  of  com- 
mercial ones. 

Concerning  shortage  in  a  parcel  of  frails  of  figs  that  the  Lister 
appeared  to  have  transhipped  without  valid  cause,  the  Havre 
Tribunal,  12th  March,  1888,  adopted  this  argument,  but  by  way 
of  simple  declaration,  without  any  arguments  in  support  of  it 

The  Rouen  Tribunal,  25th  January,  1893,  also  applied  it  to  the 
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Cheribon^  because  they  understood  the  word  "  Accidents  "  found 
in  the  text  of  the  clause  to  indicate  the  real  meaning,  and  to  show 
that  the  fault  for  which  the  owner  is  not  responsible  is  only  that 
which  is  committed  when  the  vessel  is  on  passage. 

The  same  Tribunal,  15th  June,  1894,  concerning  the  Mathias 
Realy^  added,  that  it  cannot  extend  so  far  as  to  allow  goods  to  be 
landed  without  taking  elementary  precautions  in  the  stowage,  so 
as  when  damage  supervenes,  to  plead  exception  to  a  general 
clause,  having  in  view  the  exoneration  of  the  owner  with  regard 
to  risks  of  navigation  which  cannot  be  assimilated  to  a  commercial 
fault. 

Finally,  the  Tribunal  of  Aix,  27th  December,  1893,  declared 
that  since  the  point  in  question  is  an  English  bill  of  lading, 
it  must  be  translated  in  conformity  with  English  Law ;  that  is  to 
say,  limit  the  irresponsibility  to  a  nautical  fault  only. 

But  the  argument  definitely  failed  before  the  Supreme  Court — 
see  Camden^  31st  July,  1888,  and  Euxene^  20th  July,  1891,  which 
finally  decided  that  there  was  not  the  slightest  judicial  reason  to 
make  a  distinction  between  a  nautical  and  a  commercial  fault,  and 
that  the  Commercial  Code,  by  reason  of  the  separate  responsibility 
of  the  captain,  imposes  on  him  a  direct  and  specified  responsibility 
not  only  as  regards  care  that  has  to  be  given  to  cargo  in  his 
possession  (Art  222  and  229),  but  also  what  concerns  the  manage- 
ment of  the  vessel — Art  221. 

On  the  other  hand,  it  is  in  general  terms  and  without  making 
any  distinction  between  the  different  sorts  of  faults  that  Art  353 
of  the  same  Code  sanctions  (on  behalf  of  anyone  who  believes 
himself  authorised)  contracts  tending  to  insure  against  all  betrayals 
of  trust  and  faults  on  the  part  of  the  captain  and  crew  under  the 
name  of  "  barratry." 

The  principles  which  have  made  admissible  the  validity  of 
clauses  similar  or  analogous  to  those  of  disputed  bills  of  lading 
embrace  therefore  all  the  errors  of  which  the  captain  may  be 
guilty ;  his  functions  as  determined  by  law  forming  an  indivisible 
whole. 

The  lower  courts  were  therefore  right  in  exonerating  the  owners 
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from  the  responsibility  for  a  fault  that  rendered  it  an  impossibility 
for  their  captain  to  deliver  to  receivers  goods  marked  and  num- 
bered as  per  bill  of  lading. 

This  was  a  thesis  diametrically  opposed  to  the  one  adopted  a 
few  years  later  by  American  legislators,  and  is  the  reason  why  it 
appeared  to  us  necessary  to  reproduce  verbatim  the  judgment  of 
the  Supreme  Court 

Its  compass  must  not,  however,  be  exaggerated.  In  the  first 
place,  it  is  rather  rare  that  the  interpretation  of  the  Negligence 
Clause  is  not  a  simple  question  of  fact,  and  allows  appeal  to  the 
Court  of  Cassation,  see  Chelona^  22nd  July,  1889. 

On  the  other  hand,  the  owner,  to  have  the  right  to  shelter 
himself  behind  the  Negligence  Clause,  will  have  at  least  to  show 
that  the  damage  (the  cause  of  the  action)  results  from  a  fault 
enumerated  amongst  the  exceptions,  and  it  must  be  often  im- 
possible to  show  this. 

For  example,  the  Charles  Quint  was  wrecked,  but  was  not  a 
total  loss,  some  cargo  being  lost  and  some  saved 

The  owner  cannot  plead  the  Negligence  Clause  against  a 
shipper  whose  goods  have  not  been  delivered  unless  he  can  prove 
that  they  have  been  lost  during  the  shipwreck ;  and  how  could  he 
prove,  this?  (see  judgment  Court  of  Cassation,  6th  February, 
i88q).  We  now  know,  generally  speaking,  the  dififerent  fates  of 
the  Negligence  Clause  in  French  Courts  of  justice,  and  it  is  easy 
for  us  to  recapitulate  the  state  of  this  jurisprudence  in  1893,  when 
the  Harter  Act  was  promulgated. 

In  common  law  the  Negligence  Clause  is  declared  valid  without 
having  to  distinguish  between  a  commercial  fault  (negligence, 
fault,  or  failure  in  proper  loading,  stowage,  custody,  care  or  proper 
delivery  of  the  goods)  and  a  technical  or  nautical  fault.  In  prac' 
lice,  the  importance  of  this  exoneration  is  much  lessened  because  : 

I.  The  owner  can  only  invoke  it  where  there  is  no  question 
of  a  personal  fault  on  his  side  even  theoretically :  if  the  actions 
of  the  captain  are  outside  his  control  or  not  ratified  by  him 
later  on. 
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II.  The  owner  is  obliged  to  prove  that  the  damage  or  shortage, 
whichever  may  be  the  object  of  the  action,  is  caused  by  one  of 
the  faults  excepted. 

When  there  is  an  uncertainty,  the  Negligence  Clause  is  not 
applied,  and  the  owner  remains  responsible. 

The  Harter  Act  does  not  appear  to  have  been  invoked  before  a 
French  tribunal  before  the  affair  of  the  Manuka^  which  tenni- 
nated  by  the  judgment  of  the  Havre  Tribunal  of  Commerce,  6th 
March,  1864. 

Those  who  systematically  opposed  the  Negligence  Clause  found 
there  a  valuable  argument  to  remove  from  this  clause  all  influence 
ovier  commercial  faults.  It  is  the  employment  of  the  word 
"management"  in  section  3  of  this  Act  They  had  already  in 
1 89 1  commenced  this  campaign.  In  their  opinion  the  Negligence 
Clause  only  applies  to  faults  of  navigation,  and  they  translate  the 
word  '*  management "  as  meaning  "  work  accessory  to  navigation," 
such  as,  for  instance,  appropriation  of  the  holds,  care  and  super- 
vision to  cargo,  good  stowage,  eta 

The  Tribunal  of  Marseilles,  6th  May,  1893,  ^^  the  RotherfiM, 
gave  judgment  as  follows : 

*'  The  tenn  managemeDt  used  in  the  bill  of  lading  must  be  interpreted  in  the 
sense  especially  attached  to  it  in  the  language  employed  by  the  parties  in 
making  their  agreement  It  has  not  in  the  English  language  the  meaning  and 
general  reach  that  the  owners  of  the  Rotherfidd  attribute  to  it.  It  refers  only 
to  the  purely  technical  acts  that  the  captain  has  to  perform  in  his  position  for 
the  nautical  direction  of  his  vessel,  all  operations  concerning  navigation  at  sea, 
in  port  and  in  the  roads,  good  stowage  for  the  stability  of  the  ship,  ballasting, 
and  in  a  word  all  that  concerns  nautical  art,  that  is  to  say,  navigation  properly 
so-called,  and  the  good  maintenance  of  the  vessel.  A  few  accessory  operations 
can  be  included,  which,  without  belonging  to  navigation  properly  so-caUed, 
are  included  in  the  precautions  to  be  taken  in  the  interest  of  the  vessel  either 
in  loading  or  unloading  the  cargo. 

"  This  is  the  strict  meaning  of  the  English  word  management,  which  by  its 
origin  and  derivation  only  applies  in  reality  to  a  material  action  belonging  ex- 
clusively to  the  ship. 

"  There  can  be  no  doubt  in  this  matter,  seeing  that  in  the  clause  on  the  bill 
of  lading  the  word  'management'  is  applied  indifferently  to  pilots  and 
members  of  the  crew  ;  it  is  evident,  nevertheless,  that  neither  the  pilot  nor  the 
crew  are  qualified  to  occupy  themselves  with  commercial  operations  for  which 
the  owner  would  have  to  guarantee  himself,  as  he  might  have  interest  in  doings 
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for  what  concerns  the  captain,  but  the  owner  cannot  obtain  out  of  the  clause 
this  guarantee  which  is  absolutely  limited  and  restricted  to  a  narrow  and  ex- 
closive  meaning,  viz.  :  the  real  meaning  of  the  word  which  is  attributed  to  it 
in  English  either  by  general  use  or  by  the  Tribunals  themselves.  Upon  the 
whole  this  word  '  management  *  is  only  connected  with  the  acts  of  the  pilots, 
crew,  and  captain  in  so  far  as  they  concern  the  navigation  or  nautical  direction. 
"The  clause  cannot  be  extended  further  than  its  real  meaning,  and  the 
owners  of  the  Rotherfidd  cannot  take  advantage  of  the  Negligence  Clause  to 
escape  from  the  responsibility  of  the  captain's  acts  in  his  commercial  adminis- 
tration. This  exoneration  was  not  stipulated  and  cannot  be  granted  to  him  by 
the  extension  of  a  clause  purely  and  absolutely  restrictive." 

In  this  affair,  as  in  the  Stdlds  (13th  May,  1891),  it  concerned  a 
shortage,  and  the  owners  were  found  responsible  through  this 
inter|»:etation  of  the  Negligence  Clause. 

Likewise  the  Marseilles  Tribunal,  loth  December,  1891,  con- 
demned the  owners  of  the  Wildcrofty  concerning  an  insufficient 
supply  of  coal,  because  there  was  a  commercial  fault  that  was  not 
included  either  in  the  term  navigation  or  management 

This  jurisprudence  was,  however,  rejected  by  the  judgment  of 
the  Bryn  Glas  on  the  21st  December,  189 1,  by  which  the  Court 
of  Aix  decided  on  the  contrary  that  the  word  management  applied 
to  the  commercial  fault 

The  following  are  the  arguments  the  Com!  of  Appeal  laid  stress 
upon.  The  acceptance  of  the  English  word  "  management "  must 
not  be  restricted,  as  the  judges  of  the  lower  Court  thought,  to  work 
that  the  crew  and  captain  have  to  fulfil  on  the  vessel  outside 
nautical  direction  properly  so  called.  This  term  means,  without 
doubt,  "handling,"  but  it  also,  and  above  all,  signifies  "adminis- 
tration." The  manager  is  essentially  the  administrator,  the 
director,  of  an  enterprise  or  commercial  operation.  The  French 
word  "maniement,"  taken  in  the  narrow  sense  of  "work,"  is 
generally  expressed  in  English  as  '^  handling  "  or  "  feeling." 

To  thoroughly  understand  the  meaning  that  the  parties  had 
intended  giving  to  the  contested  expression,  the  whole  of  the 
clause  that  contains  it  must  be  examined. 

One  notices  clearly  the  idea  of  the  owner  to  cover  himself  in 
the  most  general  manner  of  the  responsibility  of  all  possible  acci- 
dents that  can  arise  respecting  the  charterer.     He  makes  an  effort 
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to  include  in  the  enumeration  to  which  he  devotes  himself  the 
greatest  number  of  causes  and  cases  possible,  so  as  to  disengage 
his  responsibility  by  so  much. 

Arriving  at  the  acts  of  persons  closely  connected  with  the  ship 
itself.  He  wants  to  exonerate  himself  from  all  negligence  or 
fault  of  whatever  nature,  caused  by  pilots,  captain,  and  crew  in  the 
management  or  navigation  of  the  ship. 

The  portion  of  the  clause  "  in  the  management  or  navigation 
of  the  ship  "  cannot  be  otherwise  interpreted. 

The  double  aspect  of  any  transport  contract  by  sea  had  evi- 
dently been  considered  in  drawing  it  up,  that  is  to  say,  the 
technical  side,  which  is  navigation,  and  the  commercial  side, 
which  is  mercantile  operations. 

The  objections  of  the  lower  Court,  based  on  the  fact  that  the 
pilots  and  crew  take  no  part  in  the  commercial  direction,  and  that 
from  being  associated  with  the  captain  in  the  clause  adopted 
their  presence  excludes  any  such  idea,  is  without  the  least  value. 

For  instance,  in  the  first  place,  the  pilots  take  no  part  in  the 
handling  and  work  of  which  the  lower  Court  speaks,  and  in  this 
manner  contradicts  itself. 

In  the  second  place,  the  word  "or"  creates  the  alternative 
between  the  persons  indicated,  and  places  each  one  of  them 
opposite  what  concerns  him  with  regard  to  management  or  navi- 
gation ;  the  pilots  being  taken  as  pilots,  the  crew  as  crew,  and  the 
captain  as  captain. 

Decidedly  the  compound  character  of  the  latter  had  been  con- 
sidered in  this  clause,  which  replies  very  exactly  to  Art.  216  C.  C, 
which  says  that  the  owner  of  the  vessel  is  civilly  responsible  for 
the  captain's  actions,  and  for  contracts  made  by  him  concerning 
the  steamer  and  its  dispatch. 

This  is  evidently  the  responsibility  the  owners  wished  to  free 
themselves  of. 

The  Court  of  Appeal  having  decided,  the  Court  of  Cassation 
confirm  implicitly  their  theory  by  its  judgment  of  the  7th  Decem- 
ber, 1892,  re  the  Glengoil,  The  Marseilles  Tribunal,  after  having 
again  resisted  in  its  first  method  by  its  judgment  of  the  12th 
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January,  1893,  re  the  A.  P.  Cosuiick,  was  nevertheless  obliged  to 
accept  the  jurisprudence  of  the  High  Court,  and  by  its  judgment 
of  the  "  Eiffel  Tower,"  29th  June,  1893,  sided  with  it.  It 
was  from  this  time  clearly  understood  that  the  words  "  manage- 
ment or  navigation"  included  all  faults,  either  commercial  or 
nautical 

The  judgment  of  the  Georgios  Michalinos^  rendered  31st  July^ 
1895,  by  the  Rouen  Court  of  Appeal,  cited  for  the  first  time  the 
limitation  of  the  Harter  Act  to  point  out  that  the  English  word 
**  management"  employed  in  Art  3  of  the  American  law  of  the 
13th  February,  1893,  was  used  without  any  possible  confusion- 
with  the  word  navigation  in  the  sense  of  nautical  management  to 
the  exclusion  of  commercial  management,  and  that  any  other 
interpretation  would  be  inadmissible  as  completely  destroying  the 
effect  of  the  general  and  absolute  stipulation  contained  in  Art.  i 
of  the  same  law. 

Since  this  the  Tribunal  of  Havre  in  the  judgment  of  the  Port' 
Hunter^  2nd  March,  1898,  adapted  itself  to  these  conclusions. 
The  moment  the  Harter  Act  annuls  all  stipulation  tending  to 
exonerate  an  owner  from  the  responsibility  of  the  commercial" 
&ult,  and  on  the  contrary  declares  the  owner  freed  of  the  fault 
committed  in  the  management  or  navigation  of  the  vessel,  the- 
consequence  is  that  the  management  cannot  devote  itself  to  any^ 
commercial  administration,  otherwise  Art.  3  would  make  valid 
precisely  what  Art  i  prohibited. 

This  argument  taken  from  the  Harter  Act  appeared  so  exact 
that  it  sufficed  to  reverse  the  jurisprudence  which  appeared  then 
well  established.  The  Tribunals  of  Dunkerque  i^e  the  Agapanthusy 
and  Rouen  {Rostow)  hastened  to  proclaim  that  the  Negligence 
Clause  only  covered  the  nautical  fault,  and  the  Tribunal  of 
Marseilles  revolting  against  the  Court  of  Aix  in  the  judgment  of 
the  Bryn  Glas,  adopted  in  the  case  of  the  Ifidra  its  precedent 
restrictive  judgment  of  the  Negligence  Clause.  This  revolution 
of  French  jurisprudence  has  been  without  doubt  the  most  striking 
effect  of  the  Harter  Act 

Another  consequence   was  to  decide  the  forfeiture  of  every^ 
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exoneration  clause  dealing  with  commercial  fault  for  any  vessel 
bringing  an  American  cargo  into  France. 

It  is  in  consideration  of  Art.  i  pf  the  Harter  Act  that  the 
Havre  Tribunal  decided  6th  Maich,  1894,  the  non-validity  of  the 
clause  by  which  the  bill  of  lading  of  the  Manuka  stipulated  the 
irresponsibility  of  the  captain  for  obliteration,  errors,  insufficiency, 
and  absence  of  marks. 

The  case  of  the  Georgios  Afuhalinas  was  the  object  of  a  judg- 
ment of  the  Tribunal  of  Havre,  dated  30th  April,  1895,  of  the 
Rouen  Appeal  Court,  31st  July,  1895,  ^^^  ^^  Court  of  Cassation, 
26th  May,  1897. 

They  laid  down  the  following  principles : — 

L  The  Harter  Act  concerning  goods  loaded  in  ports  in  the 
United  States  is  applicable  in  France,  and  can  be  pleaded  by 
transporters  of  goods  loaded  in  these  ports  with  reference  to  the 
American  law  shown  on  bills  of  lading. 

II.  By  application  of  Art  4  of  this  Act,  receivers  can  justly 
refuse  from  owners  goods  offered  them  without  the  marks  and 
numbers  indicated  on  the  bill  of  lading.  Owners  must  pay 
receivers  the  value,  and  can  only  escape  from  this  obligation  by 
proving  that  the  marks  and  numbers  have  been  rubbed  off  during 
the  voyage  by  perils,  accidents,  and  dangers  of  the  sea. 

III.  But  receivers  cannot  refuse  goods  forwarded  by  another 
boat  when  the  master's  receipt  accords  the  captain  the  faculty  of 
dividing  the  shipment,  because  the  clause  which  gives  the  captain 
this  right  is  perfectly  legal  even  under  the  American  law  of  13th 
February,  1893. 

IV.  The  effect  of  reversing  the  burden  of  proof  cannot  even 
be  accorded  to  the  Negligence  Clause  on  commercial  grounds. 
It  is  by  law  a  clause  without  value  as  imposed  by  Art  i  of 
the  Harter  Act,  and  can  produce  absolutely  no  effect 

Any  number  of  applications  of  Art  i  of  the  Harter  Act  can  be 
quoted. 

The  Tribunal  of  Rouen,  in  the  case  of  the  Imaum^   12th 


Digitized  by 


Google 


(     "5     ) 

December,  1896,  cancelled  a  clause  exonerating  the  owner  from 
all  responsibility  in  case  of  fire  on  board. 

The  Tribunal  of  Havre  decided,  and  March,  1898,  in  the  case 
of  the  Port  Hunter ,  that  notwithstanding  any  clause  to  the  contrary 
the  owner  is  always  responsible  for  damage  to  cargo  by  rain. 

Let  us  quote  a  last  example  where  the  solution,  much  more 
questionable,  shows  clearly  the  difficulties  resulting  from  the 
application  of  the  Harter  Act 

The  owner  of  the  Benridge  especially  stipulated  that  the  stowage 
of  the  cargo  at  New  Orleans  should  take  place  under  the  super- 
intendence of  the  insurance  agent,  whose  certificate  of  good 
stowage  constituted  a  definite  discharge. 

The  judgment  of  the  Tribunal  of  Havre  of  the  22nd  March, 
1898,  in  citing  the  Harter  Act,  cancels  this  clause,  because  it 
might  lead  in  a  roundabout  way  to  cite  the  limitations  of  Art.  i. 

The  length  of  this  work  does  not  allow  us  here  to  enter  on  the 
criticism  of  the  manner  the  French  Courts  have  applied  the 
Harter  Act 

It  is  advisable  to  mention  that  no  decision  has  been  given 
similar  to  the  Carib  Prince  or  to  the  Silvia  on  the  question  of 
hidden  flaws  in  the  vessel 

On  the  other  hand  the  Harter  Act  exonerates  the  owner  from 
responsibility  for  nautical  faults  without  being  compelled  to  insert 
on  the  bills  of  lading  any  special  stipulation. 

It  would  be  important  to  know  if  the  French  tribunals  would 
accept  this  exoneration,  in  the  absence  of  any  clause,  for  instance 
in  the  case  of  stranding  by  a  false  movement. 

It  seems  fair  that  the  owner  who  sees  himself  refused,  by  virtue 
of  the  Harter  Act,  the  application  of  the  Negligence  Clause  for  a 
commercial  fault  should  be  allowed  to  invoke  by  reciprocity  the 
principles  that  this  Act  has  enacted  in  his  favour. 

There  remains  the  question  of  private  International  law  which 
this  law  gives  birth  to. 

It  b  at  the  present  time  clearly  established  that  a  vessel  of  any 
nationality  arriving  in  France  from  America  is  governed  by  the 
Harter  Act,  but  what  rule  would  be  imposed  in  the  United  States 
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on  a  vessel  coming  from  France  ?  The  American  law,  the  law 
of  the  loading  port,  or  the  law  of  the  country  whose  flag  the  ship 
flies?  But  these  questions,  interesting  as  they  may  be,  would 
lead  us  too  far  outside  the  limits  of  this  memoir,  already  much  too 
long. 

We  take  the  right  of  dealing  with  this  in  a  special  study. 

We  only  wished  to  expose  here  the  important  part  the  Harter 
Act  has  played  in  the  most  recent  decisions  of  the  French  courts 
with  reference  to  the  Negligence  Claus*. 

Foreign  Judgments. 

The  Chairman  :  There  was  left  over  from  yesterday  the  im- 
portant subject  of  Foreign  Judgments,  and  a  report  of  a  com- 
mittee on  that  matter  has  been  prepared. 

Mr.  G.  G.  Phillimore  (London),  as  Secretary  of  the  Special 
Committee  on  Foreign  Judgments,  read  its  report  as  follows : — 

Report  of  Committee, 

The  Committee  appointed  by  the  Executive  Council  on 
December  i8th,  1895,  in  pursuance  of  the  resolutions  passed 
at  the  Brussels  Conference,  consisted  of:  His  Honour  Judge 
Raikes,  Q.C.,  LL.D.,  Chauroan,  Professor  the  Marquis  A.  Corsi, 
Professor  Gabba,  Hon.  Judge  Peabody,  Dr.  Tomkins,  MM. 
Louis  Franck,  C.  Lachau,  H.  Brunard,  E.  Clunet,  J.  G.  Alexander, 
E.  Rolin,  F.  R.  Coudert,  and  G.  G.  Phillimore  (Secretary),  with 
power  to  add  to  their  number. 

The  Committee  have  issued  a  Report  which  will  be  found  in 
last  year's  Report  of  the  Association,  summarising  the  progress 
made  with  this  subject  by  the  Association  since  1877,  and  setting 
out  the  answers  to  their  questions  received  from  lawyers  of 
various  countries,  giving  a  general  view  of  the  existing  legislations 
on  the  execution  of  foreign  judgments.  The  Committee  regrets 
that  it  has  been  unable  up  to  the  present  to  carry  out  the 
remainder  of  its  task,  namely,  the  preparation  of  uniform  rules 
for  ascertaining  the  jurisdiction  of  the  Court  which  has  given  the 
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judgment ;  but  it  hopes  that,  after  an  exchange  of  views  on  the 

ubject  between  lawyers  of  different  countries,  it  may  be  able 

to  formulate,  for  consideration  at  the  next  Conference  of  the 

Association,  some  rules  likely  to  obtain  general  acceptance  on 

this  point,  following  the  outlines  of  those  submitted  by  the  then 

Committee  to  the  Milan  Conference  of  1883. 

The  Committee    has,  however,    been    favoured    by    Mr.   J, 

Alderson  Foote,   Q.C,  of  London,  author    of  a    well-known 

work  on  'Private  International  Law'  (London,  1873),  with  a 

paper  containing  valuable  suggestions  which,  in   the  regretted 

absence  of  its  author,  the  Committee  begs  to   piesent  to  the 

Conference. 

Signed,  by  Order  of  the  Committee, 

George  6.  Phillimore, 

Han,  Secretary. 
August^  1899. 

Mr.  Phillimore  added ;  I  may  also  say  that  we  have  reason 
to  believe  that  Mr.  Foote  may  be  willing  to  act  as  chairman  of 
our  committee  during  the  following  year,  and  we  hope  that  if  we 
are  able  to  meet  at  Rouen,  in  August  of  next  year,  we  shaU  then 
have  finished  the  work  we  were  entrusted  with  by  the  Brussels 
Conference  of  1895. 

The  Report  was  received. 

The  following  paper  by  Mr.  Foote  was  then  presented  and 
directed  to  be  printed  in  the  proceedings. 

Notes  upon  some  Incidental  Questions  arising  out  of 
the  subject  of  foreign  judgments. 

The  subject  of  Foreign  Judgments,  and  the  means  of  obtaining 
their  recognition  and  enforcement  in  all  civilized  States,  has  lately 
received  considerable  attention  firom  the  International  Law  Asso- 
ciation. In  particular,  it  was  the  subject  of  discussion  at  the 
Brussels  Conference  in  1895,  when  the  rules  which  had  previously 
been  formulated  at  Milan  were  again  brought  before  the  members 
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of  the  Association,  and  resolutions  ware  passed  inviting  the 
Govemments  of  the  States  concerned  to  adopt  these  rules  either 
by  treaty  or  legislation.  These  rules  in  their  origin  porpcMted  to 
be  ''bases  for  an  international  consensus  to  be  arrived  at  with 
regard  to  the  execution  of  foreign  judgments  upon  civil  and 
commercial  questions";  but  in  fact  they  have  taken  the  em- 
bryonic form  of  a  code  upon  the  subject,  and  it  will  be  convenient 
to  reproduce  them  here,  adopting  the  English  translation  which 
appeared  in  the  Journal  of  the  Associafekii.  It  is  proposed  in 
these  notes,  without  reopening  questions  either  of  phraseology  or 
substance,  which  have  been  fully*  debated  elsewhere,  to  make 
some  observations  on  certain  incidental  matters  which  have 
hitherto  received  leas  attention. 

Rules. 

1.  The  judgment  must  have  emanated  from  a  competent 
tribunal. 

2.  The  parties  must  have  been  duly  cited. 

3.  If  judgment  was  pronounced  by  default,  the  party  against 
whom  it  was  pronounced  must  have  been  made  aware  of  the 
action,  and  had  the  opportunity  of  defending  himselC 

4.  The  judgment  must  not  contain  anything  contrary  to  the 
morality,  the  order,  or  the  public  law,  of  the  State  in  which  it  is 
to  be  enforced. 

5.  The  judgment  must  have  become  executory  in  the  country 
in  which  it  was  pronounced. 

6.  The  tribunal  applied  to  to  grant  execution  of  the  judgment 
must  not  enter  into  the  merits,  but  solely  inquire  into  the  exist- 
ence of  the  above-mentioned  legal  conditions. 

7.  A  foreign  judgment  which  fulfils  these  conditions  should 
produce  the  same  effect  as  a  domestic  judgment,  whether  its 
execution  be  sought,  or  whether  it  be  relied  on  as  res  judicata. 

8.  The  form  and  means  of  execution  should  be  regulated  by 
the  law  of  the  country  in  which  execution  is  sought 

A. — Rule  I. — The  first  of  these  rules  was  regarded  by  the 
Brussels  Conference  as  requiring  some  international  agreement 
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as  to  the  competence  of  the  tribunal — ^in  other  words,  as  to  the 
essentials  of  jurisdiction.  It  must  not  be  forgotten  that  the  operar 
tion  of  these  rules  is  not  intended  to  be  confined  to  the  simplest 
form  of  judgment,  in  which  the  defendant  has  been  ordered  to 
pay  an  ascertained  sum  of  money;  nor  is  the  recognition  of 
foreign  judgments  to  be  limited  to  the  enforcement  of  such  an 
order.  The  reference  to  the  thorny  subject  of  res  judicata  in  the 
seventh  rule  shows  that  this  limited  interpretation  of  the  rules  is 
not  desired  or  proposed.  It  would,  therefore,  be  insufficient,  for 
example,  to  provide  that  the  tribunal  shall  be  deemed  competent 
in  all  cases  whether  it  had  jurisdiction  over  the  defendant  by  rea8<Ki 
of  his  presence  within  its  territorial  limits,  except  in  cases  rekttng 
to  foreign  immovables.  In  many  cases,  such  as  those  of  judg- 
ments decreeing  divorce  or  judicial  separation,  it  is  generally 
deemed  necessary  to  the  validity  of  the  decree  that  the  parties 
should  have  been  at  the  date  of  the  suit  domiciled  within  the 
jurisdiction  of  the  tribunal.  In  some  cases,  as  in  adjudications 
of  i)ankruptcy,  the  domicil  of  the  bankrupt  is  of  little,  if  any, 
importance,  so  far  as  any  extra-territorial  operation  of  the  decree 
is  concerned.  In  the  case  of  judgments  in  rem,  the  question  of 
jurisdiction  depends  almost  entirely  upon  the  local  situation  of 
the  subject-matter,  rather  than  upon  the  presence  or  the  domicil 
of  the  parties.  To  provide  for  all  these  cases  would  require  a 
treatise,  rather  than  a  code,  upon  which  international  agreement 
could  scarcely  be  hoped  for.  It  seems  necessary,  therefore, 
either  to  narrow  the  operation  of  the  rules  by  defining  "judg- 
ment" to  its  limited  and  primary  sense  of  a  judgment  for  the 
payment  of  money ;  or  alternatively,  to  express  more  dearly  in 
the  first  rule  what  is  meant  by  the  competence  of  the  tribunal 

It  is  suggested  that  the  latter  is  the  preferable  course,  and  that 
the :  first  rule  might  usefully  be  expanded  in  some  such  form  as 
the  following — 

;    "  Rule  I.  A  foreign  judgment,  in  order  to  obtain  enfowae- 

*  ment  or  recognition  in  another  state,  xirast  emanate  from  a 

tribunal  which  had  jurisdiction  to. pronounce  it  according  to 
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the  principles  of  international  law  recognized  in  the  Court 
applied  to." 

It  is  submitted  that,  in  practice,  the  question  of  the  jurisdiction 
of  the  adjudging  Court  will  always  be  examined  by  any  foreign 
tribunal  before  whom  a  judgment  is  brought ;  and  that  no  useful 
purpose  will  be  served  by  attempting  to  codify  the  principles 
upon  which  such  examination  should  proceed. 

B.  There  is,  however,  a  matter  upon  which  international  agree- 
ment is  certainly  desirable  and  practicable,  and  which  is  logically 
antecedent  to  the  question  directly  dealt  with  by  the  Brussels 
Conference.  Before  a  foreign  judgment  can  be  executed,  it  must 
be  obtained,  and  for  this  purpose  it  appears  essential  that 
there  should  be  a  universal  right  of  suing  a  defendant  in  any 
state  in  which  he  may  be  found  residing,  without  regard  to  domicil 
or  nationality,  either  of  the  plaintiff  or  of  the  defendant,  and  that 
no  unnecessary  difficulties  should  be  placed  in  the  way  of  a  foreign 
plaintiff,  who  desires  to  have  recourse  to  the  forum  of  the 
defendant  The  following  is  suggested  as  a  rule  capable  of 
universal  adoption. 

"  Any  person  resident  or  present  in  a  state  may  be  sued  in 
the  Court  of  such  state  on  any  cause  of  action  not  affecting 
foreign  immovables  by  a  plaintiff  of  any  nationality  or 
domicil.  The  plaintiff  shall  be  deemed  to  have  submitted 
to  the  jurisdiction  for  all  purposes  of  the  suit  including 
defences  arising  from  set-off  or  counter-claims,  and  may  be 
required  to  give  security  for  costs  and  for  his  obedience 
to  the  orders  or  judgment  of  the  Court  made  or  given 
in  the  suit 

This  expresses  substantially  the  English  rule,  except  that  I  am 
not  aware  of  any  case  in  which  security  has  been  ordered  for  more 
than  the  costs  of  the  action.  In  France,  on  the  other  hand,  it 
appears  from  Cod.  Civ.  sects.  14,  15,  that  an  alien  can  only  be 
sued  in  a  French  Court  by  a  French  subject,  although  such  alien 
may  be  domiciled  and  actually  resident  in  France.     Cases  where 
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the  intending  plaintiff  has  been  authorised  by  decree  to  establish 
a  French  domicil  seem  to  be  exceptions  (sect  ii).  It  may  be 
pointed  out,  in  illustration  of  the  necessity  for  this  rule,  that  the 
Courts  of  the  state  in  which  a  defendant  is  found  residing  are  the 
only  Courts  able  to  compel  such  defendant  to  give  discovery,  or  to 
command  his  attendance  as  a  witness  at  the  trial.  Without  this 
means  of  procuring  evidence,  a  plaintiff  might  often  be  unable  to 
establish  his  case,  to  say  nothing  of  the  probability  that  the  Courts 
of  no  other  state  would  have  jurisdiction  to  entertain  the  suit  at 
all.  The  further  consideration,  that  a  defendant  may  have  no 
property  on  which  to  lay  execution,  except  where  he  resides, 
becomes  of  minor  importance  if  an  international  agreement  as  to 
the  execution  of  foreign  judgments  is  finally  concluded.  But  if 
the  Courts  of  all  states  are  to  be  open  for  the  purpose  of  enabling 
aliens  (amongst  others)  to  enforce  judgments,  it  is  submitted 
that  they  should  also  be  open  for  the  purpose  of  such  judgments 
being  obtained. 

C  Closely  connected  with  the  subject  which  has  just  been 
glanced  at  is  the  so-called  plea  of  lis  alibi  pendens ^  when  suits 
between  the  same  parties  in  relation  to  the  same  subject-matter 
are  proceeding  in  more  than  one  state  concurrently. 

The  view  taken  by  English  judges  is  that  lis  alibi  pendens  is 
not  a  plea  which  can  be  successfully  set  up,  except  where  the 
other  suit  is  pending  in  a  Court  of  concurrent  jurisdiction  in  the 
same  state.  {Ostell  v.  Lepage^  5  De  G.  &  S.  95,  105.  Orr 
Ewingv.  Orr  Ewing,  22  Ch.  D.  456,  469.)  According  to  the 
same  authorities,  the  English  Court  will  stop  a  suit  from  going  on 
in  England,  vexatiously  and  unnecessarily,  when  all  questions  can 
be  decided  in  a  pending  suit  by  a  competent  tribunal  elsewhere. 
Cases  in  which  the  English  Courts,  acting  in  personam^  have 
restrained  a  plaintiff  from  proceeding  with  a  foreign  suit,  are 
common  enough ;  and  in  some  circumstances  an  order  will  be 
made  upon  a  plaintiff  to  elect  with  which  action  he  will  proceed 
(McHenry  v.  Lewis ^  22  Ch.  D.  397) ;  but  it  must  be  established 
that  the  double  litigation  is  vexatious  or  oppressive,  and  the 
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mere  fact  that  a  foreign  suit  is  proceeding  is  not  sufficient 
{Peruvian  Guano  Co.  v.  Bockwoldt^  23  Ch.  D.  225,  233).  Theoreti- 
cally, one  suit  or  the  other  ought  to  be  stayed  \  but  tn  practice  all 
Courts  are  inclined  to  think  that  the  superfluous  litigation  is  the 
litigation  abroad,  and  not  that  which  is  conducted  before  them- 
selveSi  Mr.  Piggott,  in  his  treatise  on  Foreign  Judgments,  cites 
one  instance  in  which  the  English  Court  ordered  the  English  suit 
to  stand  over  {Elliott  w.  Minto,  6  Madd.  18);  but  the  merit  of 
this  self-«acrifice  is  lessened  when  it  is  observed  that  the  suit  in 
question  related  to  Scotch  lands,  with  which  the  English  Court  was 
really  incompetent  to  deal  It  must,  no  doubt,  be  a  matter  for 
the  discretion  of  each  Court  to  decide  which  suit,  that  abroad  or 
that  at  home,  is  the  most  fitting  to  survive  j  but  the  result  must 
be  unfortunate  when  each  Court  attempts  to  stop  the  foreign  suit, 
and  to  proceed  with  its  own.  Bonijudids  est  ampliare  jurisdu- 
tionem  is  an  excellent  maxim  in  its  place ;  but  it  is  suggested  that 
the  attention  of  the  members  of  the  International  Law  Association 
may  profitably  be  directed  to  passing  a  better  rule  for  this  difficult 
subject.  It  would  probably  be  a  step  in  the  right  direction  to 
endeavour  to  obtain  international  acceptance,  at  any  rate  in 
theory,  for  the  English  rule  as  stated  above. 

D.  Lastly,  the  writer  desires  to  point  out  that  the  seventh  of  the 
above  rules  needs  further  elucidation  and  definition.  It  should 
be  definitely  decided  either  that  a  foreign  judgment  does,  or  that 
it  does  not,  operate  as  a  merger  of  the  original  caus^  of  action. 
The  present  English  practice  of  allowing  a  fresh  action  on  the 
original  cause  of  action  should  be  expressly  dealt  with.  Logically, 
it  should  be  abandoned  \  and  a  defendant  should  be  entitled  to 
plead  as  a  conclusive  answer  to  a  claim,  either  that  a  judgment 
has  been  given  in  his  favour  by  a  foreign  Court  having  jurisdic- 
tion to  determine  the  matter,  or  that  judgment  in  like  manner  has 
been  given  against  him.  The  plaintiff,  in  short,  should  have  only 
one  procedure  open  to  him — that  of  executing  the  foreign  judg> 
ment"  As  to  the  time  wi±in  which  such-  judgment  should  be 
executed,  it  is  generally  recognised  that  statutes  of  limitatiGOi  are 
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part  of  the  lex  fori.  It  is  plain,  however,  that  foreign  judgments 
should  be  put  on  an  equal  footing  with  domestic  judgments 
in  this  particular.  In  England  this  is  not  at  present  the  case. 
An  English  judgment  can  be  enforced  up  to  twelve  years,  subject 
to  the  leave  of  the  Court  after  six  years.  A  foreign  judgment 
is  regarded  as  equivalent  to  a  simple  contract,  and  cannot  be 
enforced  at  all  after  six  years  (DupUix  v.  De  Ravens ,  2  Vem.  540). 
So  flEur  as  this  discrepancy  is  concerned,  it  would  seem  to  be  suffi- 
cient to  provide  that  any  judgment,  when  once  admitted  to 
execution  by  the  Court  of  a  foreign  state,  should  have  the  same 
validity  and  effect  as  a  judgment  of  such  Court  itself;  and  that  it 
might  be  admitted  to  execution  so  long  as  it  was  executory  or 
capable  of  being  executed  in  the  state  from  whose  tribunals  it 
proceeded 

The  language  of  this  rule  suggests  one  more  important  topic 
which  has  assumed  considerable  gravity  in  England  by  reason  of 
a  decision  of  the  Court  of  Appeal  in  1890  {Vadala  v.  Lawes, 
25  Q.  B.  D.  310).  Domestic  judgments  are  examinable  and  may 
be  set  aside  for  fraud,  and  a  foreign  judgment,  if  it  is  to  have  the 
same  effect  as  a  domestic  judgment,  is  also  so  examinable.  In 
the  case  cited,  the  allegation  against  the  foreign  judgment  was 
that  it  had  been  obtained  "  by  fraudulently  concealing  from  the 
Italian  Courts  the  true  transactions,  and  by  inducing  the  (Italian) 
Courts  to  believe  "  matters  in  issue  in  the  Italian  action.  It  is 
obvious  that  this  involyed  a  re-trial  of  the  merits,  and  the  English 
Court,  in  fact,  decided  that  this  could  be  done,  if  it  was  necessary 
for  the  purpose  of  proving  the  fraud  alleged.  It  is  not  suggested 
that  this  was  a  wrong  decision  according  to  English  law,  indeed, 
a  previous  judgment  of  the  same  Court  {Abouloffy.  Oppmheimer^ 
10  Q.  B.  D.  295)  had  gone  nearly  as  far,  though  not  in  language 
as  free  from  ambiguity.  What  the  writer  desires  to  point  out  is 
that  the  whole  doctrine  of  a  foreign  judgment  being  conclusive  on 
the  merits,  is  attacked  by  the  principle  declared  in  these  cases. 
An  unsuccessful  defendant  has  only  to  allege  that  the  plaintiff  in 
the  foreign  Court  gave  £dse  evidence,  or  suppressed  information 
which  he  ought  to  have  disclosed,  in  order  to  obtain  what  is 


Digitized  by 


Google 


(     234    ) 

practically  a  new  trial,  and  the  proportion  of  cases  in  which  a 
defendant  is  able  and  ready  to  make  such  an  allegation  must  be 
very  large.  The  acceptance  of  this  doctrine  is  now  the  real 
difficulty  in  the  way  of  those  who  seek  a  sure  and  speedy  way  of 
executing  foreign  judgments ;  and  so  long  as  it  remains  unshaken 
rules  will  be  codified  and  recommended  in  vain. 

The  writer  suggests,  with  diffidence,  that  though  every  judg- 
ment should  be  examinable  for  fraud,  the  examination  should  be 
by  the  Court  from  which  the  judgment  proceeded,  and  by  that 
Court  alone.  It  may  be  assumed  that  there  is  no  civilised  state 
which  refuses  relief  in  such  a  case,  either  by  appeal,  or  by  an 
application  for  a  new  trial,  or  by  an  action  to  set  aside  the 
judgment.  If  such  rehef  has  been  applied  for  and  refused,  or  if 
the  time  within  which  the  application  could  have  been  made  has 
elapsed,  it  is  not  easy  to  see  why  a  foreign  court  should  assume 
a  responsibility  which  does  not  belong  to  it  It  is  suggested  by 
Mr.  Piggott,  in  his  work  on  Foreign  Judgments  (2nd  ed.  1884, 
p.  108),  that  if  the  fraud  alleged  is  such  that  it  would  constitute  a 
ground  of  appeal  in  the  state  where  the  judgment  was  pronounced, 
the  Court  applied  to  for  execution  ought  not  to  investigate  it. 
The  case  of  Vadala  v.  Lowes  had  not  then  been  decided,  and  it 
is  to  be  feared  that  in  English  Courts,  at  any  rate,  the  doctrine 
which  Mr.  Piggott  condemns  is  now  too  firmly  established  to  be 
shaken  except  by  the  Legislature. 

J.  Alderson  Foote. 
3  Temple,  August  2,  1899. 

The  Chairman:  Before  we  go  further,  I  think  opportunity 
should  be  afforded  for  the  discussion  of  the  paper  presented  by 
Mr.  Wheeler.  Is  there  any  discussion  of  that  paper?  If  not,  I 
will  announce  that  the  only  remaining  subject  on  the  programme 
for  to-day  is  "  Discussion  of  the  Papers  on  the  Immunity  of  Private 
Property  from  Capture  at  Sea  during  War,"  which  was  left  over 
from  yesterday. 

Mr.  Charles  H.  Butler  :  I  understand,  Mr.  Chairman,  that  a 
resolution  by  our  friend  Mr.  Kirlin  was  submitted  to  the  Secretary 
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to  be  read  on  that  subject,  simply  referring  it  to  a  committee 
similar  to  the  other  committee  which  has  been  suggested,  and  as 
the  papers  of  mjrself  and  Mr.  Barclay  are  somewhat  opposite  in 
their  views,  and  it  would  require  a  long  period  of  discussion  to 
consider  them,  I  would  suggest  that  the  motion  to  commit  might 
properly  be  made  in  regard  to  them. 

Judge  Addison  Brown  :  I  had  in  mind  a  motion  to  commit, 
but  when  the  Chair  called  the  matter  up  I  supposed  there  would 
be  some  discussion  and  so  I  did  not  make  my  motion.  Now, 
however,  I  will  move  that  the  matter  be  submitted  to  a  special 
committee,  together  with  the  papers  read  by  Mr.  Butler  and  Mr. 
Barclay. 

The  motion  was  seconded  by  Mr.  Kirlin,  and,  on  being  put  to 
the  meeting,  was  adopted. 

The  Conference  adjourned. 

SEPTEMBER  2ND,  1899,  10  a.m. 

The  President  having  called  the  Conference  to  order,  Mr* 
G.  G.  PaiLLiMORE  read  the  minutes  of  yesterda/s  meeting  which 
were  read,  approved,  and  signed  by  the  President 

The  President  announced  that  the  following  gentlemen  had 
been  appointed  by  the  Executive  Council,  and  it  was  hoped  would 
serve  upon  the  three  Committees  agreed  to  by  the  Conference. 

Committee  of  The  Hague  Conventions. 

For  the  United  States : 

Hon.  Judge  Simeon  K  Baldwin,  New  Haven,  Con- 
necticut 
Pro£  Theodore  S.  Woolsey,  New  Haven,  Connecticut 
Prof.  Henry  St.  George  Tucker,  Lexington,  Va. 
Hon.  Everett  .P«  Wheeler,  New  York. 
Pro£  Henry  Wade  Rogers,  Evanston,  111. 
Rev.  Dr.  Charles  A.  Stoddard,  New  York. 
Mr.  Cephas  Brainerd,  New  York. 
Mr.  Benj.  F.  Trueblood,  LL.D.,  Boston,  Mass. 
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For  Great  Britain : 

The  Hon.  Sir  Walter  G.  F.  PhillimorE)  Bart,  London. 

Dr.  W.  Evans  Darby,  London, 

Mr.  A.  F.  Morgan,  Leamington. 

Mr.  J.  G.  Alexander,  Tunbridge  Wells. 

For  France : 

Mr.  Thomas  Barclay,  Chairman  of  the  British  Oiamber 

of  Commerce,  Paris. 
M.  Jacques  Dumas,  Procureur  de  la  Republique,  R^theL 

For  Belgium : 

M.  Edouard  Rolin,  Advocate,  Brussels. 

For  Italy : 

The  Marquis  Corsi,  Professor  of  Internationa!  Law, 
Pisa. 

For  Sweden  : 

Dr.  S.  A.  Hedlund,  Gothenburg. 

For  Germany : 

Senator  Dr.  Max  Predohl,  Hamburg. 

Chainnan: 

Sir  Walter  G.  F.  Phillimore. 

Secretary: 

Mr.  J.  G.  Alexander. 

Committee  on  Marine  Insurance. 

For  the  United  States : 

Hon.  Judge  Addison  Brown,  New  York. 
Mr.  Robert  D.  Benedict,  New  York. 
Mr.  K  T.  GouRLiE,  New  Yoit 
Mr,  WiLMHELMiNUS  Mynderse,  New  York. 
Mr.  a  G.  Ward,  New  York. 
Mr,  J.  Parker  Kirlin,  New  York.  .  . 

.  Mr.  E.  P.  Carver,  Boston. 
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Committee  on  the  Immunity  of  Private  Property  at  Sea  from 
Capture  during  War, 

tar  the  United  States : 

*  Mr.  Charles  H.  Butler  (New  York). 
Mr.  Harrington  Putnam  (New  York). 
Mr.  Julian  T.  Davis  (New  York). 

At  the  request  of  the  President  the  Hon.  Judge  Baldwin 
resumed  the  chair. 

The  Rhodlan  Law. 

Mr.  Robert  D.  Benedict  (New  York)  read  the  following 
paper : — 

The  Historical  Position  of  the  Rhodian  Law. 

When  Martin  Routh,  who  was  for  many  years  President  of 
Magdalen  College  in  Oxford,  was  in  the  ninety-second  year  of  his 
age,  a  friend  once  said  to  him,  ^'  Every  studious  man,  in  the  course 
of  a  long  and  thoughtful  life,  has  had  occasion  to  experience  the 
special  value  of  some  one  axiom  or  principle.  Would  you  mind 
giving  me  the  benefit  of  such  a  word  of  advice  ?  " 

To  which  President  Routh's  answer  was,  ^'  I  think,  sir,  if  you 
care  for  the  advice  of  an  old  man,  sir,  you  will  find  it  a  very  good 
practice,  sir,  always  to  verify  your  references^  sir." 

This  paper  is  the  result  of  a  following  of  that  advice  of 
President  Routh. 

My  attention  having  been  called  to  the  statements  which  have 
been  made  by  various  authors  as  to  the  Maritime  Laws  of  the 
Rhodiana,  and  having  undertaken  to  verify  the  references  by 
which  those  statements  have  been  supported,  I  have  been 
bcought  to  a  conclusion  upon  two  impoirtant  points,  which  was 
ta  me  a  very  surprising  one. 

And  first,  as  to  the  existence  of  any  Maritime  Laws  of  the 
Rhodians. 
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Niels  Horrebow,  the  historian  of  Iceland,  as  you  may  remember^ 
began  and  closed  his  chapter  on  the  snakes  of  Iceland  with  the 
single  statement,  "  There  are  no  snakes  in  Iceland."  So  I  might 
almost  begin  to  say  in  reference  to  the  laws  of  the  Rhodians,  by 
saying,  ''  There  are  no  laws  of  the  Rhodians  in  existence." 

That  Rhodes  at  some  time  in  h'er  history  had  a  maritime  law, 
seems  to  be  fairly  Shown.  Strabo  says  that  Rhodes  had  an 
admirable  system  of  law.  And  with  the  naval  power  which  she 
exercised  and  the  maritime  commerce  which  she  carried  on,  there 
would  naturally  have  been  a  maritime  part  of  that  system  of  law. 
And  there  is  also  one  high  authority,  of  which  I  shall  speak  later^ 
which  mentions  the  "  Rhodian  Law  concerning  nautical  a&irs." 
But  the  first  conclusion  to  which  my  investigations  have  brought 
me,  is  that,  if  we  would  speak  accurately,  we  must  say  that  we 
know  one  sentence,  and  only  one,  which  was  a  part  of  the 
Rhodian  Maritime  Law.  And  not  only  does  our  knowledge  of 
what  that  law  was  end  with  that  one  sentence,  but  we  have  no 
knowledge  whether  there  ever  was  a  Code  of  Maritime  Law  of 
which  it  formed  a  part. 

And  the  second  conclusion  is  that  our  knowledge  of  any 
adoption  of  the  Rhodian  Law  into  the  law  of  Rome  also  ends  with 
that  sentence. 

There  are  many  eminent  authorities  who  have  reached  very 
different  conclusions  from  these.  The  list  is  altogether  too  long 
to  be  given  in  full     I  will  here  mention  only  three. 

The  earliest  of  the  three  is  the  learned  Selden,  who  published 
in  1635  his  Mare  Clausum,  or  'Closed  Sea,'  a  work  written  to 
prove  the  rightful  dominion  of  England  over  the  seas  about  her, 
as  to  which  dominion  England  had  high  controversy  with  Holland. 
He  says,  '*  The  Sea  Laws,  which  were  used  and  in  full  force  and 
virtue  in  both  the  empires,  were  borrowed  from  the  Rhodians, 
and  put  into  the  Digests  of  Justinian.  Saith  the  Emperor 
Antonius  to  Eudaemon  of  Nicomedia,  '  Lege  Rhodiorum  decid- 
antur  lites  nauticae.'  'Let  suits  about  navigation  be  decided 
according  to  the  Law  of  the  Rhodians.'  And  by  the  testimony 
of  Constantinus  Harmenoboulas,  a  judge  of  Thessalonica,  they 
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are  the  most  ancient  of  all  sea  laws  that  have  not  been  lost. 
They  were  taken  into  use  among  the  Romans  from  the  time 
of  Tiberius.  Their  beginnings  are  placed  about  the  reign  of 
Jehosaphat." 

From  Selden's  '  Mare  Clausum  *  I  come  by  one  long  step  to 
the  present  century,  and  quote  from  two  authors,  one  English  and 
one  American. 

Park,  in  his  Introduction  to  his  work  on  Marine  Insurance,  at 
page  48,  says  that  the  Rhodians  were  '^the  first  legislators  of  the 
sea,  and  promulgated  a  system  of  marine  jurisprudence  to  which 
even  the  Romans  themselves  paid  the  greatest  deference  and 
respect,  and  which  they  adopted  as  the  guide  of  their  conduct  in 
naval  affairs.  These  excellent  laws  not  only  served  as  a  rule  of 
conduct  to  the  ancient  Maritime  States,  but,  as  will  appear  from 
an  attentive  comparison  of  them,  have  been  the  basis  of  all 
modem  regulations  respecting  navigation  and  commerce.  The 
time  at  which  these  laws  were  compiled  is  not  precisely  ascer- 
tained, but  we  may  reasonably  suppose  it  was  about  the  time 
when  the  Rhodians  first  obtained  the  sovereignty  of  the  seas,  which 
was  nine  hundred  and  sixteen  years  before  the  era  of  Christianity." 

And  Mr.  Erastus  C.  Benedict,  in  his  American  Admiralty, 
published  in  1850,  when  speaking  of  the  various  codes  and 
systems  of  Maritime  Law,  mentions  at  Section  179,  the  Maritime 
Law  of  the  Rhodians,  and  says :  **  This  is  the  most  ancient  code 
of  maritime  law.  It  was  promulgated  about  nine  hundred  years 
before  the  Christian  Era,  and  about  seventy  years  after  the  time 
of  Solomon.  These  laws,  being  founded  upon  natural  justice, 
entered  largely  into  the  maritime  legislation  of  all  the  commercial 
nations  of  antiquity  of  whose  laws  we  have  any  knowledge.  They 
were  generally  received  in  the  Mediterranean,  and  Greece  and 
Rome  acknowledged  their  authority.  In  the  time  of  Julius  Caesar 
and  of  Augustus,  the  distinguished  jurisconsults  Ofilius,  Labeo, 
and  Labinus,  adopted  them,  especially  in  cases  of  jettison ;  and 
the  Emperors  Claudius,  Vespasian,  Trajan,  Adrian,  and  Antoninus, 
confirmed  those  laws,  and  directed  that  all  cases  of  maritime 
commerce  should  be  decided  according  to  them. 
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The  references  by  which  Mr.  Benedict  sustained  the  statements 
as  to  the  Rhodian  Law  which  I  have  quoted,  are  the  following : 
The  French  Encyclop^die  de  T Academic ;  Justice's. '  Sea  Laws,' 
published  about  the  year  1700;  Brown's  'Civil  Law';  Boolay 
Paty's  '  Maritime  Law ' ;  Pardessus' '  Maritime  Law  and  Kent's ' 
*  Commentaries ' ;  one  American,  two  English,  and  three  French 
authorities. 

A  verification  of  those  references  shows  that  all  of  these  au- 
thorities refer  to  a  book  bearing  the  title  of '  Rhodian  Law,'  or 
'  Nautical  Law  of  the  Rhodians,'  which  was  first  put  in  print  in  the 
year  1596,  and  of  which  there  are  several  earlier  manuscripts,  one 
<9f  which  bears  the  date  of  1473. 

If  that  book  were  authentic,  the  claim  that  Rhodes  had  a 
maritime  code  would  have  in  it  a  sufficient  support.  But  as  to 
its  authority  there  is  an  absolute  contradiction  among  the  authors 
who  are  referred  to.  The  Encyclop^die  and  the  Sea  Laws 
fiilly  accept  it  And  Boulay  Paty  seems  to  consider  the  work 
authentic. 

But  Kent  says  that,  though  this  work  was  cited  as  genuine  by 
renowned  civilians,  '*  it  has  since  been  discovered  and  declared 
by  equally  learned  jurists,  that  it  was  *  not  genuine,  but  spurious,' " 

Brown  calls  it  a  ''mere  forgery  of  later  times,  unworthy  of 
notice  and  inapplicable  to  use."  And  Paidessus  throws  the  whole 
of  his  great  authority  against  its  genuineness. 

And,  after  verifying  all  references,  and  examining  all  authorities 
which  I  have  been  able  to  reach,  I  have  no  hesitation  in  agreeing 
with  their  view  that  the  work  is  spurious.  And,  that  being  so, 
I  have  no  hesitation  in  asserting  that,  strictly  speaking,  there  are 
no  Rhodian  laws  extant,  except  the  one  sentence  to  which  I  have 
referred ;  and,  moreover,  that  it  is,  to  say  the  least,  uncertain 
whether  the  maritime  law  of  the  Rhodians  was  ever  a  body  of 
statutes  enacted  by  Rhodian  Legislators,  properly  to  be  called  a 
code  of  Maritime  Law. 

I  propose  to  discuss  briefly  the  authenticity  of  that  so^aUed 
"  Nautical  Law  of  the  Rhodians,"  and  to  bring  together  some  <^ 
the  reasons  why  it  is  now  generally  conceded  that  it  has  no  daim 
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to  authenticity  as  a  Statute  of  Rhodes,  or  even  as  a  statement  of 
what  were  really  adopted  and  practised  at  Rhodes,  as  rules  of 
Maritime  Law,  or  as  usages  of  the  sea.  And  I  will  ask  you  to  bear 
in  mind  that,  according  to  historians,  the  period  of  the  prominence 
of  Rhodes  in  maritime  affairs  was  the  three  or  four  centuries  pre- 
ceding the  Christian  era,  Cicero,  in  his  Oration  on  the  Manilian 
Law,  uses  these  words :.  '*  I  do  not  speak  of  the  Rhodians,  whose 
naval  discipline  and  naval  renown  has  lasted  even  to  our  recol- 
iectiotiy'  speaking  of  it  as  a  matter  not  of  then  present  existence, 
but  of  the  past,  though  comparatively  the  recent  past 

Pardessus  prints  this  work  called  "Nautical  Law  of  the 
Rhodians "  in  his  '  Loix  Maritimes.*  He  tells  us  that  he  had 
compared  the  first  imprint  of  it  with  three  manuscript  copies  of 
it  in  the  Royal  Library  of  France;  and  he  accompanies  the 
Greek  text  with  a  Latin  translation,  correcting  and  improving 
previous  translations.  And  it  is  from  an  fexamination  of  this 
copy,  as  well  as  the  discussion  of  it  by  him  and  other  authors, 
that  the  reasons  against  its  authenticity  are  drawn. 

As  to  its  being  a  Statute — a  Code  drawn  up  by  the  Rhodians — 
there  is  not,  as  far  as  I  can  see,  a  particle  of  evidence  that  it  is 
such.  It  does  not  even  pretend  to  be  such.  It  is  composed  of 
three  parts,  or  rather  a  prologue  and  two  parts,  the  whole  bearing 
the  title,  *  Fragments  Pertaining  to  Nautical  Affairs  which  are 
commonly  called  the  Nautical  Law  of  the  Rhodians.'  "  Commonly 
called  ! "    The  very  title,  you  see,  makes  no  claim  to  authenticity. 

Passing  for  the  present  the  prologue,  the  first  of  these  two  parts 
bears  the  title,  "  Heads  of  the  Nautical  Law,"  followed  by  nine- 
teen different  subjects,  then  the  title  "  Nautical  Law,"  followed  by 
nineteen  short  articles  on  those  subjects. 

The  second  of  these  two  parts  bears  this  title,  **  Heads  of  the 
Nautical  Law  of  the  Rhodians,"  which  heads  follow,  fifly-one  in 
number,  after  which  comes  the  title,  "Maritime  Law  of  the 
Rhodians  selected  out  of  the  Eleventh  Book  of  the  Digests," 
followed  by  fifty-one  sections  relating  to  those  heads. 

It  does  not  say  what  Digests  are  referred  to.  But  it  is  to  be 
presumed  that  the  Digests  of  Justinian  were  intended.     At  any 
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rate,  no  other  Digests  are  known  from  which  the  selection  could 
have  been  made. 

Bynkershoek  says,  '*  Significantur  forte  quaedam  Digesta  Legum 
Rhodiorum.  Magis  est,  ut  ilia  farrago,  in  qua  de  rebus  omnino 
quibuscumque  disseritur,  videatur  esse  Digesta  ejusmodi  nugarum 
ex  quibus  iUae  quas  diximus  Leges  Georgicae." 

I  may,  perhaps,  here  state  briefly  what  the  *  Digests '  are. 

The  Emperor  Justinian,  in  the  directions  which  he  gave  to 
Tribonian  for  the  preparation  of  them,  said,  "We  have  been 
encouraged  to  undertake  the  highest  and  fullest  emendation  of 
the  law,  and  to  both  collect  and  amend  all  Roman  jurisprudence 
and  to  exhibit  the  scattered  volumes  of  so  many  authors,  brought 
together  in  one  Codex,  a  thing  which  no  one  has  hitherto  dared 
to  hope  or  desire." 

This  work  was  undertaken  by  Tribonian  and  his  fellows ;  and 
the  result  was  that,  as  the  Third  Preface  stated,  they  had  "  brought 
together,  in  one  perspicuous  and  moderately-sized  compendium, 
the  determinations  of  the  ancient  jurisconsults,  which  amounted 
to  nearly  two  thousand  books  and  three  million  paragraphs." 
They  divided  their  work  into  Fifty  Books,  and  called  the  whole 
*  The  Digests  of  Pandects.' 

And,  if,  when  we  read  that  title,  *  The  Maritime  Law  of  the 
Rhodians  taken  out  of  the  Eleventh  Book  of  the  Digests,'  we  are 
to  assume  that  the  Digests  of  Justinian  are  meant,  we  meet  at 
once  a  most  suspicious  difficulty.  For  the  Eleventh  Book  of  the 
Digests  of  Justinian  does  not  contain  one  word  of  what  this  title 
declares  was  selected  from  it,  but  treats  of  entirely  different 
subjects. 

Pardessus,  however,  says  that  there  are  two  ancient  manuscripts 
of  this  so-called  Rhodian  Law,  in  which  it  is  stated  that  these 
fragments  are  selected  not  out  of  the  Eleventh,  but  out  of  the 
Fourteenth  Book  of  the  Digests,  which  is  in  fact  the  Book  of  the 
Digests  in  which  the  Rhodian  Law  is  mentioned.  This,  however 
does  not  remove  the  difficulty,  as  I  shall  presently  show. 

But,  whether  we  are  to  read  this  title  as  stating  that  the  matter 
was  selected  out  of  the  Eleventh  or  the  Fourteenth  Book  of  the 
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Digests  of  Justinian,  how  could  any  one,  who  considered  the 
matter  carefully,  think  that  a  collection  of  sentences,  which  on  its 
face  is  stated  to  have  been  taken  out  of  the  Digests  of  the 
Emperor  Justinian,  was  properly  to  be  called  a  collection  of 
laws  passed  by  Rhodian  authority—a  code  framed  by  Rhodian 
legislators,  unless  the  Digests  stated  that  its  provisions  were 
provisions  of  Rhodian  Law.  Now  the  Digests  made  no  such 
statement,  but  a  contrary  one. 

Besides  this  mention  of  Rhodian  Law  in  the  title  of  the  second 
part  of  the  work,  it  is  also  mentioned  in  one  article  of  the  first 
part,  but  in  a  way  entirely  inconsistent  with  any  Rhodian  charac- 
ter of  the  worL 

Article  17  of  the  first  part  reads  as  follows:  "The  law  thus 
commands.  It  shall  not  be  lawful  to  put  in  writing  a  mutual 
agreement  for  transportation  by  sea,  with  security  and  without  the 
creditor's  risk.  But,  if  a  writing  shall  have  been  made  about  them, 
according  to  Rhodian  Law^  it  will  be  invaUd.  But  the  things  which 
are  intrusted  to  those  journeying  through  fields  and  mountains, 
under  a  surety  and  without  risk,  can  be  reduced  to  writing." 

"  If  anyone,  having  received  money  on  interest,  shall  have  paid 
lawful  use  yearly,  and  after  eight  years  there  shall  happen  a 
jettison  or  fire  or  irruption  of  enemies,  there  is,  according  to 
Rhodian  law,  a  cessation  of  interest" 

This  mention  of  Rhodian  Law  is  of  itself  sufficient  to  show 
that  the  compilation  is  not  a  compilation  of  Rhodian  laws.  You 
may  search  all  the  Codes  which  have  afflicted  New  York  lawyers, 
and  you  will  nowhere  find  such  a  sentence  as  that  this  provision 
or  that  is  so  "  according  to  the  New  York  Code."  A  Statute  of 
another  State  might  use  such  language,  but  its  use  would  prove 
that  the  Statute  was  not  a  Statute  of  New  York.  And  so  those 
words,  "  according  to  Rhodian  Law  "  in  this  compilation  prove 
that  it  is  not  a  Rhodian  compilation. 

So  far  then,  we  find  in  the  first  part  of  this  so-called  Rhodian 
Law  only  such  a  mention  of  Rhodian  Law  as  is  utterly  incon- 
sistent with  a  Rhodian  character,  and  in  the  second  part,  a 
mention  of  Rhodian  Law  only  in  the  title,  which  title  also  states 
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the  source  of  the  provisions  of  that  part  to  be,  not  any  Rhodian 
authority,  but  the  Digests,  presumably  of  Justinian  ;  and  we  also 
find  that  that  statement  is  not  borne  out  by  the  facts,  because 
these  provisions  are  not  to  be  found  in  the  Eleventh  Book  of  the 
Digests ;  nor,  as  they  are  given,  are  they  to  be  found  anywhere  in 
the  Digests. 

Now  let  us  examine  the  Prologue.  We  shall  find  in  it  con- 
clusive evidence,  not  only  that  the  whole  is  no  Rhodian  Code, 
but  also  that  we  have  in  the  Prologue  a  fabrication  intended  to 
give  a  fictitious  authority  and  weight  to  the  parts  that  follow. 
For  this  examination  I  will  read  to  you  the  whole  Prologue  as  it 
stands.     It  is  as  follows  : — 

**  Nautical  Law  of  Rhodians,  which  the  most  sacred  Emperors  Tiberius^ 
Hadrian,  Antoninus,  Pertinax,  Lucius,  Septimus,  Severus,  most  august  for  ever, 
have  decreed. 

'*  Tiberius  Caesar  Augustus,  pontifex-maximus,  in  the  thirty-second  year  of 
his  tribunitial  power. 

"  When  sailors,  shipmasters  and  merchants  demanded  of  me  that  whatever 
things  happen  on  the  sea  should  come  into  contribution.  Nero  answering 
said,  '  Greatest,  Wisest,  Most  Serene  Tiberius  Csesar,  truly  I  think  it  is  in  no 
way  necessary  that  I  should  approve  of  the  things  which  are  proposed  by 
your  Majesty.  Send  to  Rhodes,  that  diligent  inquiry  may  be  made  about  the 
business  of  seafaring  men  and  merchants  and  passengers,  about  taking  cargo 
in  ships,  about  maritime  partnerships,  about  purchases  and  sales  of  vesseJs,, 
and  hire  of  shipwrights  and  deposits  of  gold  and  silver  and  different  things.' " 

(Thus  far,  as  you  see,  we  have  the  Emperor  Tiberius  speaking 
in  his  own  person.  Now  the  Prologue  proceeds  in  the  third 
person.) 

"When  Tiberius  had  included  all  these  things  in  a  decree  and  had  signed 
it,  he  delivered  it  to  Antonius,  most  illustrious  Consul,  and  to  other  consular 
men,  who  advised  him  in  that  fortunate  Rome,  the  crown  of  cities,  Laurus 
and  Agrippinus  being  most  illustrious  Consuls. 

''By  those  same  men  these  things  were  also  brought  before  that  greatest 
Emperor  Vespasian,  and,  when  he  had  set  his  signature  to  them  in  a  very  full 
Senate,  Ulpius  Trajan  with  the  most  illustrious  Senate  decreed  this  the  Law 
of  the  Rhodians." 

And  then  follow  two  anecdotes  having  no  relation  whatever  to 
what  has  preceded.     The  second  one  of  these  is  taken,  but  in* 
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correctly,  from  the  Digests  of  Justinian.     What  is  the  authority 
for  the  first  is  nowhere  stated.    They  are  as  follows : — 

"  Tiberius  Caesar  said,  *  I  hold  that  there  is  no  greater  danger  than  that 
there  should  be  a  contribution,  when  the  mast  has  broken  otf  of  itself ;  but, 
if  it  is  necessary,  the  look  out  and  the  carpenter  may  take  the  iron  and  cut  the 
mast  that  the  ship  may  not  perish,  and  then  let  there  be  a  contribution.'  " 

"  And  Antonius  also,  to  one  petitioning,  answered,  *  I  truly  am  lord  of  the 
world,  but  the  law  lord  of  the  sea.  Let  nautical  matters  be  determined  by 
the  Rhodian  Law,  as  far  as  no  law  of  ours  opposes  it.* " 

*'  And  the  most  sacred  Augustus  gave  the  same  answer." 

If  we  were  to  take  this  Prologue  as  it  stands,  it  is  manifest  that 
we  should  have  no  Code  adopted  by  Rhodian  authority,  but 
(aside  from  these  two  anecdotes)  a  setting  forth  of  what  was 
adopted  by  Roman  authority,  after  an  inquiry  at  Rhodes,  not  as 
to  the  action  of  legislators,  or  even  as  to  the  views  of  jurists,  but 
about  the  business  of  seafaring  men  and  merchants  and  carriers, 
etc.  Usages  and  customs,  not  laws,  are  declared  to  be  the  subject 
of  this  supposed  inquiry  at  Rhodes. 

It  is  plain  that  the  composer  of  this  Prologue  was  intending  to 
attach  a  force  of  imperial  sanction  to  the  two  following  parts  of  his 
work.  But  he  has  done  this  in  such  a  bungling  way  that  his  deceit  is 
manifest.  For  he  states  first  that  this  alleged  inquiry  at  Rhodes 
was  ordered  by  the  Emperor  Tiberius  in  the  thirty-second  year  of 
his  Tribuneship,  and  his  decree  was  given  to  the  Consul  Antoninus. 

Now  Tiberius  only  reached  the  twelfth  year  of  his  Tribune- 
ship.     And  there  was  no  such  consul  as  Antoninus  in  his  reign. 

Then  the  Prologue  proceeds  to  state  that  these  things  were 
brought  before  the  Emperor  Vespasian  by  the  same  distinguished 
men  to  whom  Tiberius  had  committed  them.  But  Tiberius  died 
A.D.  37,  and  Vespasian  began  to  reign  in  the  year  70  a.d.  So 
that  it  must  have  taken  these  men  at  least  thirty-three  years  ta  go 
from  Rome  to  Rhodes  and  make  their  inquiry  and  return.  And 
the  action  on  their  report,  which  is  stated  to  have  "  sanctioned 
this  Rhodian  Law  by  an  edict,"  is  said  to  have  been  taken  first 
by  Vespasian,  and  then  repeated  by  Trajan,  who  began  his  reign 
twenty-eight  years  later. 

Not  content  with  these  two  emperors,  the  author  of  the  Prologue, 
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in  the  title,  declared  that  this  law  was  also  decreed  by  Hadrian, 
who  began  to  reign  a.d.  138,  and  by  Pertinax,  and  Severus,  who 
reigned  from  a.d.  193  to  198. 

So  we  have  here  the  extraordinary  statement  that  the  result  of 
an  inquiry  under  Imperial  authority,  which  it  took  thirty-three 
years  to  make,  was  sanctioned  by  Imperial  Edict,  which  made  it 
law,  six  times  during  one  hundred  and  sixty  years,  by  six  different 
emperors.  This  statement,  of  itself,  is  manifestly  incredible.  The 
laws  decreed  by  a  Roman  Emperor  did  not  pass  out  of  existence, 
so  as  to  require  re-enactment  by  his  successors.  And  when  we 
find  that  these  provisions  of  law,  thus  stated  to  have  been  so 
frequently  sanctioned,  contain  provisions  which  are  in  direct 
opposition  to  the  principles  which  we  know  that  the  Roman  Law 
did  adopt  from  the  Rhodian  Law,  this  excessive  claim  to  Imperial 
sanction  becomes  a  manifest  badge  of  deceit 

There  is  not  a  particle  of  historical  authority  to  be  found  for 
the  statement  that  Tiberius  organised  such  a  commission  of 
inquiry,  or  that  any  of  these  emperors  made  such  a  decree  as  is 
here  stated. 

Tacitus,  in  the  Third  Book  of  his  Annals,  in  which  he  gives  a 
history  of  the  reign  of  Tiberius,  having  mentioned  that  under  that 
reign  many  men  were  overthrown  by  laws,  sa)rs,  "  This  gives  me 
occasion  to  speak  more  at  large  of  the  beginning  of  laws,  and  by 
what  means  we  are  come  to  such  an  infinite  multitude  of  them." 
He  proceeds  to  mention  the  laws  of  Crete,  of  Sparta  and  of 
Athens,  and  speaks  of  the  sending  of  ten  men  "  to  collect  all  the 
best  laws  of  other  countries,"  whose  labours  resulted  in  the  Law 
of  the  Twelve  Tables.  But  not  one  word  does  he  say  of  the  Laws 
of  the  Rhodians,  or  of  any  mission  to  Rhodes  under  Tiberius  or 
'  of  any  adoption  of  Rhodian  Laws  by  him,  or  by  Vespasian,  or 
Hadrian.  Tacitus  was  a  lawyer,  and  such  important  events  could 
not  have  been  unknown  to  him.  And  if  they  had  been  known  to 
him  they  could  not  have  been  omitted  when  he  was  speaking 
of  the  beginnings  of  Roman  Law  and  the  causes  of  their  variety. 

Moreover,  in  the  Second  Book  of  the  Digests  there  is  given  a 
historical  sketch  of  the  origin  and  progress  of  the  laws  of  Rome. 
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Motion  is  made  in  it  also  of  the  fact  that,  after  the  expulsion  of 
the  kings,  ten  men  were  sent  by  public  authority  to  Greece,  to 
make  inquiry  about  the  Grecian  Laws,  from  whose  labours  resulted 
the  Law  of  the  Twelve  Tables.  But  there  is  no  mention  of  this 
supposed  similar  inquiry  at  Rhodes,  although  purporting  to  have 
been  made  in  much  later  years  and  to  have  been  acted  upon  by 
so  many  emperors. 

And  the  fact  that  in  the  Digests  of  Justinian  no  such  inquiry 
and  no  such  decree  is  cited  or  alluded  to,  and  that,  where  the 
Rhodian  Law  is  referred  to  in  the  Digests,  the  authority  given 
for  it  is  not  an  Imperial  Decree  at  all,  is  to  my  mind  conclusive 
evidence  that  no  such  authority  existed.  I  think  that  the  known 
authors  of  the  Digests  are  more  to  be  relied  on  than  the  unknown 
author  of  this  alleged  Rhodian  Law  and  its  Prologue.  And  I  do 
not  believe  that  he  had  knowledge  of  imperial  edicts  of  Vespasian 
or  Trajan  or  Hadrian  or  Pertinax  or  Severus,  which  were  un- 
known to  Tacitus,  and  also  were  unknown  to  Tribonian  and  his 
associates,  the  authors  of  the  Digests,  whose  labours  were 
hundreds  of  years  nearer  to  the  time  of  those  Emperors  than 
was  the  life  of  the  unknown  author  of  this  alleged  Rhodian  Law. 

I  may  mention  another  fact  as  conclusive  against  the  authenti- 
city of  this  Nautical  Law  of  the  Rhodians.  Although,  as  you 
note,  it  claims  authority  from  six  Latin  Roman  £mperors,  it  was 
written  in  Greek,  and  Greek  of  a  late  date,  and  so  impure  that 
Bynkershoek  sneeringly  asks,  '*  What  Rhodian  ever  wrote  such 
Greek  ?  **  And  no  original  in  Latin,  from  which  it  could  have 
been  translated,  is  found.  The  Latin  copies  of  it  are  all  transla- 
tions from  the  Greek. 

And  there  is  another  fact  which  is  a  still  further  demonstration 
that  this  alleged  Rhodian  Law  came  into  existence  long  after 
all  the  emperors,  whose  authority  was  thus  claimed  for  it,  had 
passed  away.     In  the  Fourteenth  Article  of  it  is  the  following  : — 

"  If  a  passenger  shall  have  gone  into  a  ship  and  shall  have  money,  let  him 
deposit  it  with  the  Master.  Becatise,  if  not  having  deposited  it  he  shall  say 
that  he  has  lost  gold  or  silver,  his  claim  shall  be  disr^janled,  becaosa  he 
made  no  deposit  with  the  Master." 
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And  the  Fifteenth  Article  proceeds :  "  But  yet  the  xnaster  and 
the  sailors  and  the  passengers  who  sail  with  him,  shall  take  an 
oath  on  the  Gospels,"  that  is  to  say  shall  make  an  oath  that  they 
have  not  taken  the  money. 

The  heathen  Emperors  surely  never  established  such  a  regula- 
tion. 

This  article  is  conclusive  proof  that  instead  of  this  alleged 
Rhodian  Code  having  been  promulgated  nine  hundred  years 
before  the  Christian  Era,  shortly  after  the  reign  of  Solomon  in 
Jerusalem,  it  was  the  production  of  a  time  when  the  oath  upon 
the  Gospels  was  the  usual  form  of  a  binding  oath. 

And  there  is  still  another  fact  in  reference  to  this  alleged 
Rhodian  Code,  which  is  also  conclusive  proof  against  its  authen- 
ticity. The  fragment  of  the  Rhodian  Law,  which  is  inserted  in 
the  Digests'  and  of  which  I  shall  speak  presently,  states  as  the 
principle  to  be  applied  in  cases  of  jettison,  i.^.  of  the  throwing 
overboard  of  cargo  to  lighten  the  ship,  that  "what  has  been 
sacrificed  for  the  good  of  all  should  be  made  up  by  the  contribu- 
tion of  all."  But  two  of  the  articles  of  this  spurious  Roman  Code 
are  as  follows  : — 

Article Z^,  ''If  a  Merchant  lades  a  ship  and  any  accident  happens,  what- 
ever is  preserved  on  either  side  shall  be  liable  to  a  contribution.'* 

Article ^i.  "If  any  ship  be  disabled  or  lost,  and,  there  being  passengers 
on  board,  their  goods  and  baggage  saved,  they  shaU  contribute  towards  the 
loss  of  the  ship.  And  if  two  or  three  of  the  passengers  lose  their  money,  all 
the  others  (according  to  their  ability),  together  with  the  ship,  shall  contribate 
towards  the  loss  of  their  money.*' 

The  Rhodian  principle  was  that,  in  case  of  jettison,  that  which 
had  been  sacrificed  for  the  good  of  all  should  be  made  up  by  the 
contribution  of  all  But  these  articles,  as  you  see^  made  no 
requirement  of  a  sacrifice  for  the  common  good.  They  throw 
overboard — they  make  a  jettison  of  that  distinctively  Rhodian 
principle  which  lies  at  the  foundation  of  our  law  of  general 
average.    And  a  compilation  which  does  that  cannot  be  Rhodian. 

This  so-called  Rhodian  Law,  therefore,  is,  as  such,  thoroughly 
discredited.  Its  authority,  whatever  it  may  really  have,  is  to  be 
diminished  by  striking  from  it  all  pretence  of  its  being  able  to 
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tiace  its  paternity  to  Rhodes,  and.  all  the  Imperial  authority  to 
which  it  ^sely  appeals,  and  by  cutting  off  from  its  claimed 
antiquity  a  period  of  about  two  thousand  years. 

I  say  whatever  authority  it  may  really  have,  for  even  if  it  were 
not  extracted  from  any  Rhodian  Code,  even  if  it  is  not  a  statement 
of  what  its  author  supposed  had  been  at  some  earlier  time  pro- 
visions of  the  Rhodian  Law,  still  it  is  to  be  considered  as  a  state- 
ment, of  which  parts  were  certainly  prepared  as  early  as  the 
Twelfth  Century,  of  provisions  possibly  relating  to  the  maritime 
laws  of  some  maritime  city  or  nation,  though  of  what  one  cannot 
be  known.  Pardessus  makes  the  suggestion,  though  with  hesita- 
tion, that  it  was  never  intended  to  be  taken  as  setting  forth  the 
law  of  the  Rhodians,  but  that  it  was  the  work  of  some  writer 
named  Rhodian ;  and  one  or  two  of  the  earlier  copies  give  support 
to  the  suggestion.  But  I  cannot  look  upon  the  suggestion  with 
favour.  The  fabricated  Prologue  clearly  means  to  claim  for  the 
production  an  authority  derived  from  the  experience  and  wisdom 
of  Rhodes.  And  I  am  quite  inclined  to  agree  with  the  learned 
Hollander,  Bynkershoek,  in  the  view  which  he  takes  of  it  He 
says,  "  we  fitly  wholly  reject  that  Rhodian  Law,  which  some 
hungry  little  Greek  or  other  fabricated.'* 

And  besides  this  may  be  placed  tliis  sentence  of  another 
Hollander,  Heineccius,  "Whoever  thrust  forth  into  light  those 
nautical  laws,  made  a  deception  for  learned  men ;  and  it  is  a 
wonderful  thing  that  Godefrey  "  (a  learned  author  who  wrote  in  the 
seventeenth  century  on  the  Empire  of  the  Sea)  "  who  elsewhere 
was  as  keen-scented  as  a  rhinoceros,  did  not  smell  it.'' 

Nevertheless,  many  legal  writers  have  apparentiy  been  ignorant 
of  the  facts  which  show  that  this  so-called  Law  of  the  Rhodians 
is  a  fabrication. 

It  is  referred  to,  as  if  it  were  authentic,  not  only  by  all  authors 
who  wrote  on  the  subject,  before  Bynkershoek  demonstrated 
its  fabrication,  but  by  Maude  and  Pollock  (*  Law  of  Merchant 
Shipping,'  p.  426,  note.  Fourth  Edition);  by  Park  ('Marine 
Insurance  Introduction,'  p.  xlviii.);  by  Justice  (*Sea  Laws,' 
p.  76) ;   by  the  editor  of  the  Fifteenth  Edition  of  *  Abbott  on 
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Shipping'  (p.  414)  ;  by  Pothier  (*  Pandects  t.  6,  pp,  18, 18,  note) ; 
and  Boulay  Paty  (*  Cours  de  Droit,'  Com.  Mar.  1. 1,  p.  20),  and 
by  the  authors  whom  I  first  mentioned. 

It  is  curious  to  remark  that  this  attempt  to  give  currency  and 
authority  to  these  so-called  Rhodian  Laws  by  attaching  to  them  a 
fabricated  statement  that  they  had  been  adopted  as  laws  by  so 
many  Roman  emperors,  is  not  the  only  instance  of  the  kind. 

A  similar  document  was  prefixed  to  the  Consolato  del  Mare.  It 
purported  to  set  forth  seventeen  different  adoptions  of  the  Con- 
solato as  law  by  various  sovereigns  and  nobles  between  the  year 
1 170  and  the  year  1270. 

Pardessus  examined  this  document  with  his  usual  perspicacity, 
and  satisfied  himself  that  the  whole  thing  was  a  fabrication. 

It  would  take  too  long  to  show  his  demonstration  in  fiiU.  I 
will,  however,  set  forth  some  of  the  items  of  it  as  samples  of 
his  work. 

The  document  said  that  "  In  the  year  1102  in  the  Kalends  of 
September  these  ordinances  were  subscribed  at  Acre,  on  the 
passage  to  Jerusalem,  by  King  Louis  and  the  Count  of  Toulouse, 
to  be  observed  for  all  time." 

But,  sa3rs  Pardessus,  **In  1102,  France  was  governed  by 
Louis  VI,,  and  all  the  world  knows  that  he  never  went  to  the 
Holy  Land.*' 

The  document  said,  "  In  1102  they  were  subscribed  in  Majorca 
by  the  Pisans,  to  be  observed  for  all  time." 

But,  says  Pardessus,  "In  1102,  Majorca  was  occupied  by  the 
Moors.     The  Pisans  did  not  drive  them  out  till  A.D.  1115." 

Says  the  document,  "In  1270  they  were  subscribed  by  Frederic, 
King  of  Cyprus,  and  in  Constantinople  by  Constantine,  to  be 
observed  for  all  time." 

But,  says  Pardessus,  in  1270  there  was  no  such  king  in  Cyprus, 
and  no  such  emperor  in  Constantinople.  Hugh  the  Third  was 
King  of  Cyprus,  and  Paleologus  was  emperor  in  Constantinople. 

By  such  historical  citations  Pardessus  demonstrates  the  fabrica- 
tion of  almost  every  one  of  these  repeated  adoptions  of  the 
Consolato,  as  he,  following  Bynkershoek,  has  also  demcHistiated 
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the  fabrication  of  those  repeated  imperial  sanctions  of  this 
Rhodian  Law. 

Now  let  us  see  what  authentic  information  as  to  the  maritime 
Law  of  the  Rhodians  we  can  really  find. 

The  great  erudition  of  Pardessus  is  shown  by  the  numerous 
authorities,  Greek  and  Roman,  which  he  has  cited  throughout  the 
*  Loix  Maritimes/  He  has  found  two,  and  only  two,  references 
to  the  Rhodian  Laws  among  classic  authors.  And,  although  Azuni, 
in  his  '  History  of  the  Maritime  Law  of  Europe,'  speaks  of  "  the 
importance  of  Rhodian  Laws,  so  often  cited  and  mentioned  in 
Roman  Law,"  he  cites  no  other  instances  than  those  same  two. 
Nor  does  any  one  of  all  the  authors  who  have  spoken  of  the 
indebtedness  of  Rome  to  Rhodes  for  her  maritime  law,  whose 
works  I  have  been  able  to  examine,  mention  any  other  than  these 
two.  One  of  these  is  a  quotation  from  Cicero.  It  is  found  in 
Cicero's  work  on  Oratorical  Invention,  and  is  as  follows  : — 

"Necessity  is  alleged  when  the  accused  was  forbidden  to  do  what  he  has 
done  under  compulsion.  For  example,  there  is  a  law  among  the  Rhodians 
that  if  any  beaked  ship*'  {i.^,  ship  fitted  for  fighting)  "shall  be  found  in  any 
port,  it  shall  be  confiscated.  When  there  was  a  very  :great  tempest,  the  force 
of  the  wind,  against  the  will  of  the  sailors,  drove  a  ship  into  a  port  of  the 
Rhodians." 

And  then,  says  Cicero,  the  quesdon  is  whether  the  ship  shall  be 
confiscated  because  found  in  the  port,  although  she  was  driven  in 
by  force  of  necessity. 

Besides  this  reference  by  Cicero  to  the  Rhodian  Law,  Pardessus 
and  other  authors  speak  of  a  Rhodian  Law  cited  by  Strabo.  On 
examination  of  the  citation  it  appears  that  Strabo  says  that  some 
of  the  dockyards  in  Rhodes  were  kept  private,  and  that  if  any 
persons  should  be  found  inspecting  them  or  to  have  entered  them 
they  would  be  punished  by  death. 

These  two  references  to  Rhodian  Law,  as  you  see,  have  relation 
one  to  defence  against  incursions,  and  the  other  to  the  protection 
of  their  navy.  Neither  of  them  had  anything  to  do  with  any  law 
of  the  sea  relating  to  private  transaction. 

The  maritime  power  of  Rhodes  is  stated  to  have  been  prominent. 
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(luring  the  three  or  four  centuries  preceding  the  Christian  era,  and 
this,  therefore,  would  naturally  be  the  period  during  which  the 
Phodian  Maritime  Law,  if  any  such  existed,  would  have  taken 
form  and  substance.  But  these  two  references  by  Cicero  and 
Strabo,  both  made  not  far  from  th^  time  of  the  Christian  Era, 
seem  to  be  the  only  references  to  Rhodian  Law  which  either  Greek 
or  Roman  literature  can  furnish  us. 

If  we  could  find  any  authentic  reference  to  any  Rhodian  Law 
of  the  sea,  we  must  come  down  to  a  period  long  after  Rhodian 
Supremacy  at  sea  had  come  to  an  end.  We  must  follow  the  ex- 
ample of  the  unknown  writer  who  put  forth  his  alleged  "  Nautical 
Law  of  the  Rhodians,  Selected  out  of  the  Eleventh  Book  of  the 
Digests."  We  must  search  not  the  Eleventh,  indeed,  but  the 
Fourteenth  Book  of  the  Digests  of  Justinian  put  forth  by  his 
imperial  authority  about  a«d.  533.  In  that  book,  and  in  a  book 
referred,  to  by  it,  we  shall  find  all  the  knowledge  which  is 
left  to  us  as  to  what  was  at  any  time  the  law  maritime  of  the 
Rhodians. 

One  of  the  titles  of  the  Fourteenth  Book  of  the  Digests  is 
headed  as  follows;  *' De  lege  Rhodia  de  Jactu"— "Of  the 
Rhodian  Law  of  Jettison." 

From  this  we  learn  that  Tribonian  and  his  associates  who,  by 
the  authority  of  Justinian,  prepared  the  Digests  on  Pandects, 
recognised  the  fact  that  there  was  a  Rhodian  Law  on  the  subject 
of  Jettison.  And  we  may  safely  accept  their  authority  for 
that  fact 

This  title  of  the  Fourteenth  Book  of  the  Digests  is  divided  into 
ten  articles.     The  first  of  them  reads  as  follows : — 

**  By  the  Rhodian  Law  it  is  provided  that  if,  for  the  sake  of  lightexiing  a 
ship,  a  jettison  of  goods  has  been  made,  what  has  been  given  for  all  shall  be 
made  up  by  the  contribution  of  all." 

Here,  then,  we  have  a  positive  statement  as  to  one  provision 
of  the  Rhodian  Law.  But  to  whom  is  this  statement  to  be  at- 
tributed ? 

In  the  second  preface  is  confirmation  of  the  Digests,  which  is 
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addressed  **  To  the  Senate  and  all  Peoples  "  the  Emperor  Justinian 
said: — 

**  We  have  so  much  respect  for  antiquity  that  we  do  not  wish  that  the 
names  of  the  jurisconsults,  whose  works  have  been  employed  in  our  collection, 
should  be  buried  in  oblivion.  We  have  put  at  the  beginning  of  every  law  of 
the  Digest  the  name  of  its  author.'' 

Looking,  then,  to  the  beginning  of  that  statement  of  the  Rhodian 
Law  in  the  Digests,  for  its  authority,  we  find  that  the  authority 
given  is  not  a  Rhodian  code  or  a  Rhodian  statute,  or  a  Rhodidn 
author.  The  authority  put  at  the  beginning  of  this  law  is  the 
Second  Book  of  the  Sentences  of  Paulus. 

Paulus  was  a  Roman  lawyer  who  wrote  five  books  of  Sentences 
for  his  son.  They  are  still  extant  And  in  his  Second  Book 
there  is  a  division  headed,  "Ad  legem  Rhpdiam,"  "On  the 
Rhodian  Law." 

This  division  contains  five  articles,  the  first  of  which  is  the 
words  quoted  above  from  the  Digests,  with  the  exception  of  the 
first  clause,  "  By  the  Rhodian  Law,  it  is  provided."'  So  that  the 
clause  seems  to  have  been  a  statement,  not  made  by  Paulus,  but 
inserted  by  the  authors  of  the  Digests,  that  that  principle  was  a 
provision  of  the  Rhodian  Law  of  Jettison. 

That  first  article  is  the  only  one  which  can  witH  any  regard  to 
accuracy  be  claimed  to  be  Rhodian  Law. 

Azuni,  in  the  *  History  of  the  Maritime  Law  of  Europe,*  says 
that  Tribonian,  the  author  of  the  Digests,  has  "  extracted  from  the 
Rhodian  Law  ten  laws." 

There  are  indeed  ten  different  articles  divided  into  sections  in 
that  Title  of  the  Fourteenth  Book  of  the  Digests.  But  for  every 
one  of  them  the  authority  of  a  Roman  jurisconsult  is  given  by 
name.  And  the  first  of  them  is  the  only  one  in  which  any  state- 
ment, as  to  what  Rhodian  Law  was,  is  made.  That  article, 
indeed,  is  most  important,  as  stating  the  principle  of  general 
average  which  was  laid  down  in  the  Rhodian  Law  as  applicable  to 
the  case  of  Jettison.  It  was  important  enough  to  have  entirely 
justified  the  compilers  of  the  Digests  in  prefixing  to  that  title, 
which  was  a  collection  of  articles  applying  that  principle  to  different 
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cases,  the  statement  that  the  title  was  *'  Concerning  the  Rhodian 
Law  of  Jettison."  But  I  fail  to  see  any  foundation  for  the  sugges* 
tion  that  the  other  articles  were  taken  from  the  Rhodian  Law,  in 
the  face  of  the  fact  that  for  each  one  of  them  a  Roman  authority 
is  by  name  assigned. 

And  even  Azuni  himself,  on  a  later  page,  says  that  these  articles 
are  ''  nothing  but  the  decisions  of  certain  Roman  lawyers." 

Thus,  the  third  section  of  the  second  article  of  that  title 
of  the  Fourteenth  Book  of  the  Digests  (which  is  stated  to 
have  been  taken  from  a  work  of  Paulus  on  The  Edict)  reads 
as  follows : — 

*'  If  any  ship  is  raDsomed  from  pirates,  Servius,  Ofilius,  Labeo,  say  that  all 
should  contribute.  But,  as  to  what  robbers  have  carried  away,  they  say  that 
its  owner  must  lose  it.  Nor  is  there  any  contribution  for  him  who  has 
ransomed  his  goods." 

Who  were  Servius,  OfiUus  and  Labeo  ? 

The  second  title  of  the  First  Book  of  the  Digests  contains  a 
brief  historical  sketch  on  the  great  jurisconsults  who  had  been,  as 
the  sketch  says, ''  the  authors  of  our  jurisprudence  and  those  who 
have  transmitted  it  to  us."  In  this  sketch  all  three  of  these  men 
are  named.  Servius  is  stated  to  have  held  the  first  rank  among 
orators,  or  at  least  the  next  rank  after  Cicero,  and  to  have  left 
behind  him  about  one  hundred  and  twenty  books,  many  of  which 
were  then  still  extant  Ofilius  is  stated  to  have  been  a  very  great 
friend  of  Caesar,  and  to  have  left  many  books  on  all  parts  of  the 
Civil  Law.  Labeo  is  said  to  have  refused  a  consulate  offered  to 
him  by  Augustus,  and  to  have  left  four  hundred  volumes,  very 
many  of  which  were  in  the  hands  of  the  authors  of  the  Digests. 

These  three  great  jurisconsults,  therefore,  lived  not  far  from 
the  Christian  Era,  and  they  all  had  considered  the  subject  of  the 
maritime  law  of  contribution  with  reference  to  the  case  of  piracy 
and  robbery,  and  had  given  opinions  upon  it  as  a  matter  of  Roman 
law,  and  without  reference,  so  far  as  we  know,  to  any  Rhodian 
Law. 

The  inference  would  seem  to  be  a  fair  one,  that,  even  if  the 
principle  of  contribution  was  first  stated  in  the  Rhodian  Law,  in 
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its  application  to  the  case  of  cargo  thrown  overboard  to  lighten 
the  ship,  yet  as  early  as  the  Christian  £ra  the  question  of  how  to 
apply  that  principle  to  the  multifarious  accidents  of  the  sea 
had  been  so  considered  and  discussed  by  Roman  jurisconsults) 
as  to  establish  the  fact  that  there  was  at  that  date  a  body  of 
Roman  Law  on  the  subject  How  far  it  agreed  with  the  Rhodian 
Law,  except  in  its  acceptance  of  that  foundation  principle,  it  is 
impossible  to  telL 

And,  as  there  is  nothing  in  any  other  book  of  the  Digests  as  to 
the  Rhodian  Law  of  the  Sea,  if  I  am  asked  the  question,  **  What 
is  there  extant  of  the  Rhodian  Law  of  the  Sea  ?  "  I  must  answer 
that,  speaking  with  strict  accuracy,  we  have  the  statement  of  the 
authors  of  the  Digests  of  Justinian  that  it  was  proWded  by  the 
Rhodian  Law  that  ''If  for  the  sake  of  lightening  a  ship  a 
jettison  of  goods  has  been  made,  what  has  been  given  for  all 
shall  be  made  up  by  the  contribution  of  alL"  And  we  have 
nothing  else. 

And  we  cannot  tell  whether  this  little  piece  of  Rhodian  wreck- 
age thrown  upon  the  shores  of  time  was  a  fragment  of  a  statute 
or  of  a  decision  of  a  court  of  law,  or  the  result  of  long-continued 
usage.  The  word  which  is  used  in  the  title  of  the  article  in  the 
Fourteenth  Book  of  the  Digests  is  "  lex,'*  which  is  the  same  word 
used  by  Cicero,  when  he  says,  "  There  is  not  one  law  (lex)  at  Rome 
and  another  at  Athens,  one  law  to-day  and  another  afterwards." 
It  is  appropriate  whether  it  referred  to  statute,  decision,  usage,  or 
general  principle. 

All  the  statements  of  all  the  authors  who  have  enlarged  upon 
the  '*  maritime  code  "  of  the  Rhodians,  their  "  system  of  marine 
jurisprudence,"  are  therefore  shown,  on  close  examination,  to  be 
either  statements  of  those  who  accepted  that  fabrication  of  the 
"hungry  little  Greek  "as  genuine,  or  repetitions  of  those  state- 
ments by  others  who  followed  those  earlier  statements  without 
noticing  that  the  discovery  that  it  was  a  fabrication  had  destroyed 
all  foundation  for  such  statements. 

It  is  open,  doubtless,  to  anyone  to  say,  "  It  is  my  opinion  that 
among  a  people  who  had  formulated  so  clear  a  statement  of  prin- 
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ciple  as  that  statement  as  to  the  law  of  jettison,  there  must  have 
been  a  stating  of  other  principles  as  to  other  questions,  which 
would  naturally  have  arisen  among  a  maritime  people,**  As  to 
that,  everyone  is  entitled  to  his  own  opinion,  and  to  state  it  as 
such.  But  the  positive  statement  as  an  undoubted  fact,  that  such 
a  code  of  Rhodian  Laws  did  exist,  and  is  entitled  to  the  respect 
due  to  such  great  antiquity,  is  a  statement  which  has  no  sufficient 
historical  support  to  justify  it 

The  consideration  of  my  second  question,  "  What  authority  is 
there  for  the  statement  that  Rome  was  indebted  to  Rhodes  for 
her  maritime  law,  and  adopted  the  Rhodian  maritime  law  as 
her  own  ?  "  brings  me  to  the  examination  of  another  article  in  the 
same  title  of  the  Fourteenth  Book  of  the  Digests,  the  famous  ninth 
article,  which  mentions  Rhodian  Law.  It  gives  us  no  additional 
knowledge  as  to  what  any  provision  of  Rhodian  Law  was,  but  it 
does  bear  on  the  relative  positions  and  importance  of  Rhodian 
and  Roman  Law. 

That  article  reads  as  follows.  It  is,  as  you  will  see,  an  anecdote, 
containing  a  statement  about  the  Rhodian  Law : — 

"The  petition  of  Eudaemon  of  Nicoioedia  to  the  Emperor  Antoninus. 
*  Lord  and  Emperor  Antoninus !  making  shipwreck  in  Italy,  we  have  been 
plundered  by  tax  gatherers  inhabiting  the  islands  of  the  Cyclades.'  Antoninus 
answers  Eudaemon,  '  I  indeed  am  lord  of  the  world,  but  the  law  lord  of  the 
sea.  Let  it  be  judged  by  the  Rhodian  Law,  prescribed  concerning  nautical 
matters,  so  far  as  no  one  of  our  laws  is  opposed.' 

"  The  same  thing  has  the  Divine  Augustus  decided." 

The  authority  given  for  this  anecdote  in  the  Digests  is 
Volusius  Noecianus,  of  whom  Pardessus  says,  in  one  place,  that 
he  was  a  lawyer  who  appears  to  have  lived  in  the  time  of  Trajan. 

Two  singular  things  attract  attention.  The  first  is  that  Eudae- 
mon's  complaint  is  that,  having  been  shipwrecked,  he  has  been 
plundered,  not  by  the  inhospitable  inhabitants  of  the  shore,  but 
by  the  tax-gatherers,  the  publicans,  the  farmers  of  the  Revenue, 
the  "  collectors  "  of  those  days. 

The  other  is  that  Eudaemon  complains  that  he,  having  been 
shipwrecked  in  Italy,  has  been  plundered  by  the  publicans  of  the 
Cyclades.     Now  the  Cyclades  are  not  islands  of  Italy,  but  are  in 
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the  midst  of  the  Aegean  Sea,  What  would  they  have  to  do  with 
his  shipwreck  in  Italy  ? 

And  thirdly,  why  does  Eudaemon  petition  the  Emperor  in  the 
matter  ? 

I  consider  the  first  question — How  was  it  that  Eudaemon  was 
plundered  by  tax-gatherers  ?  The  history  of  the  various  modes 
of  dealing  with  shipwrecks  and  wrecked  property  among  different 
nations  and  at  different  ages  of  the  world,  would  be  a  most 
interesting  one.  It  is  sufficient  for  the  present  case  to  say  that  in 
some  cases  wrecked  property  was  seized  upon  by  the  government 
of  the  country,  on  whose  shores  it  had  been  cast 

We  find  in  the  Digests  this  provision  on  the  subject : — 

*.*If  at  any  time  a  ship  shall  have  been  driven  on  the  shore,  or  if  at  any 
lime  a  ship  shaU  be  stranded,  let  it  belong  to  the  owners.  My  Treasury 
does  not  make  interposition.  For  what  right  has  the  Treasury  in  another's 
calamity,  that  gain  to  it  should  follow  from  so  grievous  a  disaster?" 

The  authority  for  this  law  is  stated  in  the  Digests  to  be  a 
constitution  attributed  to  the  Emperor  Constantine,  who  reigned 
about  A.D.  300.  But  by  some  authorities  it  is  attributed  to 
Antoninus.  If  it  was  a  law  in  Italy  at  the  time  of  Eudaemon's 
disaster,  the  Italian  publicans  would  not  have  plundered  him. 
Now  Pardessus  tells  us  that  there  is  some  foundation  for  the 
opinion  that  among  the  Greeks  a  contrary  provision  prevailed, 
and  the  Treasury  claimed  that  goods  thrown  ashore  as  the  result 
of  a  shipwreck,  became  the  property  of  the  Government.  If  such 
was  at  any  time  the  law  among  the  Greeks  or  in  the  Cyclades, 
while  in  Italy  the  Treasury  left  shipwrecked  property  to  its  owners, 
we  can  imagine  how  it  was  that  Eudaemon's  shipwrecked  goods 
might  not  have  been  molested  by  the  Italian  tax-gatherers,  and  yet 
might  have  been  pounced  upon  by  Grecian  publicans  claiming  to 
have  rights  under  Grecian  Law. 

In  the  next  place,  how  came  Eudaemon,  who  was  wrecked  in 
Italy,  to  be  plundered  by  the  publicans  of  the  Cyclades  ? 

This  question  has  presented  itself  to  many  writers.  Selden, 
who  in  his '  Mare  Clausum '  discusses  this  whole  anecdote  at  great 
length,  quotes  on  this  point  from  Samuel  Petit,  who  says  :  "  What 
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a  monstrous  thing  were  here,  that  those  who  were  shipwrecked  in 
the  sea  upon  the  coast  of  Italy  should  have  been  pillaged  by 
publicans  dwelling  in  the  Cyclades  Islands !  What  cosmo- 
graphie  is  this  ?  What  relations  have  the  publicans  of  those  islands 
to  Italy?  "     "  Which,"  says  Selden,  "  is  most  judiciously  spoken." 

Petit,  in  order  to  remove  the  difficulty,  suggested  that  Eudae- 
mon,  instead  of  being  wrecked  **  in  Italy,"  had  been  wrecked  "  in 
the  Telian,"  that  is  to  say,  in  the  sea  near  the  Island  of  Telos. 
And  Selden  says  that  he  is  quite  wilHng  to  accept  this  change  of 
the  words.  And  many  other  suggestions  have  been  made  as  to  a 
possible  error  in  the  text  where  it  reads  that  Eudaemon  was 
wrecked  in  Italy,  such  as  that  it  should  have  read  in  Attalia,  or 
Icaria,  or  Aetolia,  another  name  for  Lemos,  or  in  the  Telian  or 
Myealian  or  Melian  Sea.  But  I  venture  to  suggest  that  there  is 
no  necessity  for  any  change  of  Eudaemon's  story.  And  the 
explanation  of  the  difficulty  seems  to  me  so  simple  that  it  is  a 
marvel  that  it  was  overlooked.  Eudaemon  was  a  resident  of 
Nicomedia,  in  Asia  Minor,  on  the  Propontis.  And  he  mighty 
quite  possibly,  when  he  sought  to  return  home,  after  being 
wrecked  in  Italy,  have  committed  himself,  with  the  goods  which 
he  had  saved,  to  a  ship  which  carried  him  as  far  on  his  homeward 
journey  as  some  island  of  the  Cyclades.  So  you  will  remember 
that  when  the  Apostie  Paul  was  to  go  from  Judea  to  Rome,  he 
embarked  in  a  ship  of  Adramyttium,  which  was  bound  to  a  place 
on  the  coast  of  Asia,  and  having  sailed  in  her  as  far  as  the  dty  of 
Myra  in  Lycia,  the  centurion  who  had  him  in  custody  found  there 
a  ship  of  Alexandria  sailing  for  Italy,  and  he  and  his  prisoner 
embarked  in  her. 

These  were  not  yet  the  days  of  the  "  regular  liners,"  and  Eudae- 
mon  might  very  possibly  have  been  able  to  get  as  fer  as  the 
Cyclades  with  his  goods,  on  his  journey  home  to  Nicomedia, 
when  the  tax-gatherers  there,  learning  that  these  goods  were  ship- 
wrecked goods,  and  being  themselves  famihar  with  the  Greek 
Law,  which  forfeited  such  goods  to  the  Treasury  of  the  State,, 
pouoced  upon  them  as  lawful  prize,  and  doubtless  charged 
Eudaemon  with  being  engaged  in  defrauding  the  revenue. 
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It  is  easy  to  fancy  the  indignation  of  Eudaemon  and  his  deter- 
mination to  lay  the  case  before  the  Emperor.  We  can  read  that 
indignation  in  the  declaration  of  his  petition,  that  he  had  been 
"  plundered  by  the  publicans." 

If  the  question  was,  therefore,  whether  the  case  was  to  be 
determined  by  the  Greek  Law  or  the  Roman  Law,  and  if  the  rights 
of  the  Imperial  Treasury  were  involved,  we  can  see  why  an  appeal 
should  have  been  made  to  the  Emperor. 

The  reply  of  the  Emperor,  that  the  matter  is  to  be  decided 
'*  according  to  the  Rhodian  Law,  prescribed  concerning  nautical 
matters,  so  far  as  none  of  our  laws  is  opposed,"  gives  us  no 
information  whatever  as  to  what  was  the  Rhodian  Law  on  this 
})oint,  or  any  other.  Strictly,  the  only  conclusion  to  be  drawn 
from  it  is  that  there  was  a  Rhodian  Law  relating  to  such  a  case 
as  this,  and  possibly  a  Roman  Law  also.  One  old  author  says 
that  Rhodes  and  the  Cyclades  were  included  in  one  political 
district,  and  that  the  Prefect  of  Rhodes  was  Prefect  of  the 
Cyclades.  I  have  not  been  able  to  verify  his  statement;  but> 
if  it  is  correct,  the  reason  for  the  mention  of  Rhodian  Law  is 
manifest 

The  sum,  therefore,  of  all  which  can  be  gleaned  from  the  Digests 
as  to  the  Rhodian  Law  of  the  Sea  is  this  : — 

First,  there  was  a  Rhodian  Law  which  Antoninus  speaks  of  as 
"  the  Rhodian  Law  which  is  prescribed  concerning  maritime 
affairs."  But  whether  the  law  had  its  source  in  wide  customs 
of  dealing,  which  by  long  use  had  crystallized  into  law,  or  whether 
It  was  the  enunciation  of  just  and  clear-minded  judges,  or  whether 
it  was  the  construction  of  wise  and  far-seeing  legislators,  whether 
it  was  usage,  decision  or  code,  or  partly  of  all,  it  is  utterly 
impossible  to  tell.  Antoninus  might  have  spoken  of  it  as  he  did, 
whichever  it  was. 

Second,  we  have  no  authentic  information  as  to  what  any  pro 
vision  of  Rhodian  Maritime  I^w  was,  except  that  one  sentence, 
stated  by  the  Roman  lawyer  Paulus,  as  the  rule  of  law  in  cases  of 
jettison,  and  stated  by  the  author  of  the  Digests  to  have  been  a 
provision  of  that  Rhodian  Law. 
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The  Digests  have  many  other  provisions  on  various  subjects  of 
Maritime  Law ;  but,  for  them  all,  Roman,  not  Rhodian,  authority 
is  given.  And  whether  there  were  any  provisions  of  the  Rhodian 
Law  on  those  special  subjects,  and  whether,  if  there  were,  they 
agreed  or  disagreed  with  the  Roman  Law,  it  is  utterly  impossible 
to  tell,  for  in  either  case  the  authors  of  the  Digests  have  given  the 
Roman  Law,  with  its  Roman  authority. 

And  third,  outside  of  that  one  sentence  of  the  Digests  and  that 
work  of  Paulus  from  which  that  sentence  was  taken,  we  have  no 
positive  information  that  the  Maritime  Law  of  Rome  was  indebted 
to  Rhodes  for  any  provision  whatever. 

I  have  arrived  at  this  last  conclusion  with  great  hesitation,  and 
in  fact,  as  I  have  said,  with  some  surprise,  in  view  of  the  language 
used  by  eminent  authorities  on  this  question.  Thus  Selden  says, 
"  The  sea  laws  which  were  used  and  in  full  force  and  virtue  in 
both  the  empires,  were  borrowed  from  the  Rhodians,  and  put  into 
the  Digests  by  Justinian."  By  "  both  empires,"  of  course,  he 
means  the  Empire  of  Rome  and  that  of  Byzantium. 

The  Marquis  de  Pastoret  wrote  a  dissertation,  published  in 
1748,  which  received  the  prize  of  the  Royal  Academy  of  France, 
on  the  influence  of  the  Rhodian  Laws  on  Greece  and  Rome,  in 
which  he  declared  that  "  the  Romans  adopted  the  naval  laws  of 
the  Rhodians,"  and  said,  "I  think  with  Gravina,  and  many 
learned  men  as  distinguished  as  he,  that  we  must  adopt  the  reign 
of  Claudius  as  the  epoch  when  the  Romans  adopted  the  naval 
jurisprudence  of  the  Rhodians." 

Azuni  says,  "  It  is  certainly  true  that  Augustus  solemnly  recog- 
nised the  Rhodian  Law  as  that  of  Rome."  And  again,  "The 
Rhodian  laws,  therefore,  whatever  may  be  the  period  of  their 
publication,  were  the  foundation  of  maritime  jurisprudence." 

Kent,  in  his  '  Commentaries'  (vol.  ii.,  pp.  511,  215),  having  said 
that  "  the  Rhodians  were  the  earliest  people  that  actually  created, 
digested  and  promulgated  a  system  of  Maritime  Law,"  adds  : — 

"The  Emperor  Augustus  first  gave  a  sanction  to  the  laws  of  the  Rhodians 
as  rules  for  decisions  in  maritime  cases  at  Rome ;  and  the  Emperor  Antoninus 
referred  one  of  his  subjects,  aggrieved  by  the  plunder  of  his  shipwrecked 
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property,  to  the  Maritime  Laws  of  Rhodes,  as  being  the  laws  which,  he  said, 
were  the  sovereign  of  the  sea.  The  Rhodian  Laws,  by  this  authoritative 
recognition,  became  the  rules  of  decision  in  all  maritime  cases  in  which  they 
were  not  contrary  to  some  express  provision  of  the  Roman  Law."  * 

If  these  learned  authors  had  recognised  tliat  fabrication — the 
so-called  'Nautical  Law  of  the  Rhodians' — ^as  genuine  and 
authoritative,  they  would  have  been  abundantly  justified  in  these 
statements ;  but  every  one  of  them,  with  the  exception  of  Selden, 
discards  that  *  Nautical  Law  of  the  Rhodians '  as  having  no 
authority  whatever. 

I  cannot  but  think  that  all  of  these  authors  are  subject  to  the 
criticism  of  not  having  **  verified  their  references."  I  have  been 
able  to  verify  every  reference  which  is  brought  in  support  of  their 
statements,  and  many  references  which  have  been  given  by  other 
authors  who  have  made  similar  statements,  and  I  will  now  bring 
together  the  actual  facts  which  I  have  found  bearing  on  this 
question  of  whether  the  Roman  Maritime  Law  was  substantially 
derived  from  the-  Rhodian  Law  or  not  I  call  your  especial 
attention  to  the  dates. 

The  earliest  positive  information  which  we  have  on  this  matter 
is  the  book  of  Paulus' '  Sentences/  of  which  I  have  spoken.  He 
lived  about  the  year  200.  The  title  of  that  chapter  of  his  work  of 
which  I  have  spoken  is  "  Ad  legem  Rhodiam  " — "  On  the  Rhodian 
Law."  In  view  of  this,  we  may  fairly  concede  that,  before  the 
year  aj>.  200,  there  existed  a  Rhodian  Law,  the  subject  of  which 
was  jettison.  That  chapter  contains  five  articles,  all  of  which 
are  presumably  sentences  of  Paulus  on  that  Rhodian  Law.  The 
first  of  them  is  that  well-known  principle  of  law  applicable  to 
jettison. 

The  next  piece  of  positive  information  is  found  in  the  action  of 
the  authors  of  the  Digests,  more  than  three  hundred  years  later, 
when  they  took  that  first  article  from  Paulus,  and  prefixed  it  to 

•  See  also  Godolphin,  pp.  9,  10,  19 ;  Molloy,  p.  xx. ;  *  Strykins  de 
Colliaone  Navium,  s.  3  ;  Emerigon,  '  Traite  des  Assurances,  Pre£Eice,  p.  2 ; 
*  L'Art  de  Verifier  des  Dates,'  vol.  iii.,  p.  78 ;  Valin,  Pre&ce,  p.  8 ;  Boulay 
Paty,  vol.  i.,  p.  37 ;  Colquhoun,  *  Summary  of  Roman  Civil  Law,'  vol.  iii., 
p.  137 ;  Roberts  on  Admiralty,  p.  8 ;  Amos,  '  Roman  Civil  Law,'  p.  212. 
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the  statement,  ''  It  is  provided  by  the  Rhodian  Law  that/'  and 
inserted  it  in  the  Digests. 

So  we  have  the  statement  of  the  authors  of  the  Digests  that 
that  one  principle  was  a  principle  of  Rhodian  Law,  and  we  have 
the  fact  that  that  one  principle  was,  in  a.d.  533,  embodied  in 
Statute  Law  by  Justinian. 

And,  giving  to  the  authority  of  Paulus  the  greatest  weight 
possible,  it  may  be  conceded  that  that  one  principle  had  been 
imbedded  in  Roman  Law  for  three  hundred  years  before  it  was 
made  statutory  in  the  Digests.  But  it  is  a  very  long  step  from 
that  single  fact  to  the  statement  that  Rome  adopted  the  laws  of 
the  Rhodians,  or  that  the  Rhodian  laws  were  the  foundation  of 
the  Maritime  Law  of  Rome. 

The  next  thing  to  be  considered  is  that  anecdote  told  by 
Volusius  Moecianus  about  Eudaemon's  case.  Moecianus  told  this 
story  of  Antoninus,  who  reigned  from  138  to  162  a.d.  Let  us 
concede  that  Moecianus  lived  in  the  time  of  Antoninus.  Let  us 
assume  that  he  had  personal  knowledge  of  the  facts.  And,  as 
this  story  is  embodied  in  the  Digests  formulated  a.d.  533,  we  may 
reasonably  concede  from  such  an  endorsement,  even  if  it  was 
given  about  four  hundred  years  after  Moecianus  told  the  story, 
that  the  story  was  true,  and  that  Antoninus  did  say  the  words 
which  Moecianus  related  that  he  had  said. 

It  is  curious  to  note  that  there  has  been  a  material  difference 
among  learned  men  as  to  what  Antoninus  did  really  say.  This 
arises  from  the  fact  that  the  Greek  sentence  was  without  any 
punctuation.  And  when  the  commentators,  who  wrote  in  Latin 
upon  it,  came  to  discuss  it,  they  have  not  all  agreed  as  to  what 
should  be  the  punctuation.  Jacob  Godefrey,  in  his  *  De  Dominic 
Maris,'  maintained  that  there  should  be  no  point  whatever  after 
the  words  "  The  law  of  the  sea,"  but  that  those  words  should  be 
treated  as  the  subject  of  the  following  verb.  This  would  make 
Antoninus*  rescript  to  have  been  this  :  "  I,  indeed,  am  lord  of  the 
world,  but  let  the  law  of  the  sea  be  judged  according  to  the 
nautical  law  of  the  Rhodians,  so  far  as  no  one  of  our  laws  is 
opposed." 
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But  the  almost  universal  conclusion  was  that  there  should  be  a 
period  after  the  word  "  sea/'  so  that  the  rescript  should  read :  "  I, 
indeed,  am  lord  of  the  world,  but  the  law  of  the  sea,"  with  a  period 
ending  that  prefatory  sentence,  and  then  adding  the  real  decision. 
Bynkershoek  says  that,  in  all  the  manuscripts  which  he  has  seen, 
the  Latin  pronoun  "  id  "  is  made  the  subject  of  the  verb.  Selden, 
in  his  discussion  of  the  anecdote,  puts  in  the  word  "  it "  as  the 
subject  of  the  verb,  and  says  that  he  accepts  the  reading  with  a 
period  or  fuUpoint  after  the  word  *'  sea."  And  this,  I  think,  is 
now  the  generally  accepted  reading.  Taking  this  reading,  we 
have  this  as  the  rescript  of  Antoninus :  *'  I  am,  indeed,  the  lord 
of  the  world,  but  the  law  of  the  sea.  Let  it  be  judged  by  the 
nautical  law  of  the  Rhodians,  as  far  as  no  law  of  ours  is  opposed." 
Let  what  be  judged  ? 

Plainly,  the  only  thing  which  it  could  be  fisiirly  claimed  that  the 
Emperor  meant  to  say  was,  "  Let  Eudaemon's  case  be  judged  by 
the  nautical  law  of  the  Rhodians."  There  was  no  call  on  the 
Emperor  to  say  how  any  other  case  should  be  judged.  And 
almost  all  the  commentators  so  treat  it  For  instance,  Pothier 
translates  it:  ''Let  your  matter  (votre  affaire)  be  judged" 
(Pandectes  L,  6,  p.  19). 

Then  we  have  the  further  statement,  at  the  close  of  the  anec- 
dote, that  the  Emperor  Augustus  ''  has  made  the  same  decision." 

We  have,  then,  two  decisions,  one  by  Augustus,  and  one  by 
Antoninus,  that  the  question  of  the  right  of  the  Treasury  to  ship- 
wrecked property  (for  that  was  Eudaemon's  case)  should  be 
decided  by  the  Nautical  Law  of  the  Rhodians,  unless  there  was 
some  Roman  Law  opposed.  Whether  there  was  or  not,  Antoninus 
plainly  did  not  know.  But,  if  there  was  any  such  Roman  Law,  he 
said  that  that  must  be  paramount  This  is  altogether  too  slender 
an  authority  to  support  the  statement  that  Rome  adopted  the 
Rhodian  Maritime  Law. 

Putting  these  things  together,  we  find  that,  up  to  that  time, 
A.D.  533,  Rome  had  adopted  one  principle  of  Rhodian  Law,  and 
had  also  said  that,  as  to  the  title  to  shipwrecked  property,  il 
there  was  no  Roman  Law  applicable,  the  Rhodian  Law  should  be 
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applied.     And  that  is  all  that  can  be  shown  to  have  been  done  by 
Rome  in  that  direction. 

Now,  as  Rome  was  taken  by  the  Goths  in  a.d.  409,  any 
influence  of  Rhodian  Law  on  Roman  Law  must  have  been  before 
the  date  of  the  Digests. 

And  up  to  that  time  we  have  no  statement  by  any  author,  legal 
or  other,  that  Rome  had  accepted  anything  of  the  Rhodian  Law, 
except  that  one  principle  as  to  the  law  of  jettison. 

The  question  naturally  arises,  if  this  is  so,  How  has  it  hap- 
pened that  these  sweeping  statements  have  been  made  by  learned 
men,  as  to  this  wide  indebtedness  of  Rome  to  Rhodes  for  her 
Maritime  Law  ? 

The  Marquis  de  Pastoret  well  said  that  ''nothing  is  more 
common  than  to  see  modem  authors  repeat  without  examination 
the  assertions  of  those  who  have  preceded  them  in  the  sphere  of 
jurisprudence  and  history."  And  here,  I  think,  will  be  found  the 
explanation  of  what  has  so  often  been  said  about  the  indebtedness 
of  Rome  to  Rhodes  for  her  Maritime  Law. 

Taking  up,  for  instance,  what  Selden  has  said,  we  find  that  he 
bases  what  he  says  on  this  matter  on  that  fabricated  '  Nautical 
Law  of  the  Rhodians.'  For  when  he  speaks  of  Rome's  adopting 
the  laws  of  Rhodes,  he  has  taken  the  story  about  Antoninus  from 
that  fabrication,  and  not  from  the  Digests,  for  he  says :  ''  Saith 
the  Emperor  Antoninus  to  Eudaemon, '  Let  suits  about  navigation 
be  decided  according  to  the  law  of  the  Rhodians,' "  which  is  in 
accordance  with  the  story  as  told  in  that '  Nautical  Law  of  the 
Rhodians,'  but  not  in  accordance  with  the  authentic  story  told  in 
the  Digests.  Elsewhere  he  gives  the  story  in  the  language  of  the 
Digests,  and  discusses  it  at  length. 

It  is  quite  plain  that  that  '*  himgry  little  Greek,"  or  whoever 
fEibricated  that  "  deception  for  learned  men,"  meant  to  claim  the 
merit  of  the  Roman  Maritime  Law  for  Rhodes,  and,  not  hesitating 
to  fabricate  the  series  of  Roman  Imperial  adoptions  of  Rhodian 
Law,  in  order  to  sustain  his  claims,  he  also  did  not  hesitate  to  alter 
Antoninus's  rescript,  and  to  state  that  Antoninus  decided  that  all 
nautical  matters  should  be  determined  by  the  Rhodian  Law,  when, 
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in  fact,  all  that  Antoninus  said  was  that  Eudaemon's  case,  which 
involved  the  question  whether  shipwrecked  property  in  the 
Cyclades  should  be  confiscated,  should  be  decided  by  Rhodian 
Law. 

I  cannot  but  think  that  that  fabrication  is  the  real  source  of  the 
idea  of  Rome's  indebtedness  to  Rhodes.  The  falsity  of  that 
document  was  not  perceived  until  the  learned  Bynkershoek  tore 
to  pieces  its  claims  to  authenticity  in  about  the  year  1709,  and  up 
to  that  time  the  writers  on  this  subject,  accepting  its  statements 
as  true,  had  quite  naturally  thought  that  there  was  proof  that  the 
Rhodian  Law  had  been  adopted  by  various  Roman  emperors. 
And,  after  its  falsity  was  conceded,  writer  after  writer  repeated 
the  assertions  of  his  predecessors,  without  stopping  to  examine 
how  far  those  assertions  must  be  modified,  if  the  false  document 
was  to  be  excluded. 

So  Azuni  says,  "  It  is  certainly  true  that  Augustus  solemtily 
recognised  the  Rhodian  Law  as  that  of  Rome."  And  Kent  makes 
the  same  statement  But,  aside  from  that  fabrication,  there  is  no 
foundation  for  that  statement,  except  the  line  in  the  Digests,  that 
Augustus  decided  the  same  thing  which  Antoninus  decided.  And 
Antoninus,  instead  of  having  *'  solemnly  recognised  the  Rhodian 
Law  as  that  of  Rome,"  had  only  said  that  one  particular  case  was 
to  be  decided  by  Rhodian  Law,  if  there  was  no  Roman  Law  to 
oppose  it 

And,  even  if  we  were  to  take  this  as  being  a  declaration  of  a 
general  rule  that  all  nautical  cases  should  be  decided  by  Rhodian 
Law  unless  the  Roman  Law  was  opposed,  it  would  not  give  much 
assistance  to  this  extravagant  claim  that  Rhodian  Law  was  the 
foundation  of  Roman  maritime  jurisprudence.  For  we  know  that 
there  was  a  great  body  of  Roman  Law  relating  to  maritime  affairs. 
We  have  it  preserved  to  us  in  the  Digests  with  the  Roman 
authorities  assigned  to  it  While,  as  to  what  was  Rhodian  Law, 
we  only  know  one  principle.  Nothing  else  that  we  know  of 
jurisprudence  can  be  said  to  have  been  Rhodian  Law,  and  there- 
fore it  cannot  be  asserted  that  Roman  Law  was  indebted  to 
Rhodian  Law  for  anything  else  whatever. 
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Again,  Kent  also  misstates  that  story  of  Antoninus.  He  says 
that  Antoninus  referred  Eudaemon  to  the  Maritime  Laws  of 
Rhodes  "  as  being  the  laws  which  he  said  were  the  sovereign  of 
the  sea."  But  Antoninus  said  no  such  thing.  He  said  that  law 
was  the  sovereign  of  the  sea.  He  did  not  specify  Rhodian  Law  or 
Roman  Law  as  the  law  which,  he  said,  ruled  the  sea,  as  he  ruled 
the  land.  If  there  was  any  difference  between  them,  it  was  not 
Rhodian  Law,  but  Roman  Law,  which  he  declared  to  be 
sovereign. 

The  fact  that  that  so-called  ''  Nautical  Law  of  the  Rhodians" 
is  a  fabrication  of  unknown  date  is  now  universally  recognised. 
And  that  being  so,  I  do  not  hesitate  to  say,  with  all  due  deference 
to  Azuni,  Kent,  and  other  learned  authorities,  that  the  statement 
that  Rome  was  indebted  to  Rhodes  for  her  Maritime  Law,  outside 
of  that  one  principle  applicable  to  the  case  of  jettison,  is  without 
solid  foundation. 

I  see  no  reason  why  we  are  called  upon  to  look  to  any  other 
sources  than  Roman  sources  for  any  provision  which  we  find  in 
the  Maritime  Law  of  Rome.  The  jurisconsults  of  Rome  certainly 
showed  themselves  competent  to  deal  with  any  questions  which 
were  presented  to  them  by  the  increasing  maritime  commerce  of 
Rome.  Doubtless  they .  examined  the  maritime  laws  of  other 
maritime  peoples,  Phoenicians,  Carthagians,  Athenians,  Rhodians, 
as  we  do  the  maritime  laws  of  England,  France  and  Germany, 
and  came  to  their  own  conclusions.  But  why  should  it  be  said 
that  Rome  was  indebted  to  Rhodes,  any  more  than  any  other 
maritime  nation,  for  any  part  of  her  maritime  laws  which  caaoot 
be  directly  traced  to  Rhodes?  If  a  man  were  to  find  an  old 
bottle  in  the  ocean  filled  with  water,  and  labelled  *'  Water  firom 
the  Hudson  River,"  he  would  not  be  justified  thereby  in  stating 
that  the  ocean  drew  its  water  from  the  Hudson  River.  And  to  my 
mind  it  is  about  as  wide  of  the  mark,  to  say  that,  because  we  find 
in  the  sea  of  Roman  jurisprudence  one  principle,  and  one  only, 
which  bears  upon  it  the  label  of  Rhodes,  therefore  Rome  was 
indebted  to  Rhodes  for  her  Maritime  Law. 

I  have  confined  myself  in  this  statement  to  the  Maritime  Law  of 
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Rome.  I  am  inclined  to  think  that  the  same  would  prove  to  be 
true  of  the  Maritime  Law  of  the  Eastern  Empire  as  well.  But  a 
thorough  examination  of  that  subject  would  be  too  burdensome 
for  the  occasion. 

It  has  been  my  endeavour  to  verify  every  reference  which  the 
authors,  who  have  stated  that  Rome  was  indebted  to  Rhodes  for 
her  Maritime  Law,  have  cited  in  support  of  their  statement  Most 
of  them  have  referred  merely  to  that  fabricated  '  Nautical  Law  of 
the  Rhodians,'  or  to  authors  who  have  on  its  authority  made 
previous  statements  to  the  same  purport  That,  as  I  have 
already  said,  if  it  were  not  a  fabrication,  would  be  quite  sufficient 
authority  for  the  statement ;  but,  being  in  fact  a  fabrication,  lends 
to  the  statement  no  authority  at  alL 

I  would  not  say  that  my  search  among  ancient  authorities  has 
been  exhaustive.  I  have  not  been  able  to  examine  all  the  authors 
whose  works  have  been  referred  to  by  those  who  have  written  on 
this  subject  But  I  have  found  no  reference  to  Rhodian  laws 
down  to  the  time  of  the  Digests  of  Justinian  (a*d.  533),  except 
those  which  I  have  mentioned  above.  After  that  date,  however, 
I  find  several  authors  who  mention  them. 

I.  The  first  is  Isidore,  Bishop  of  Seville,  in  Spain,  who  wrote 
in  the  first  part  of  the  seventh  century.  Among  his  works  are 
twenty  books  of  what  he  called  et3rmologies,  which  were  a  sort  of 
encyclopedia  of  information  on  all  sorts  of  subjects.  One  sentence 
in  Chapter  XVIII.  of  his  fifth  book  is  as  follows :  "  Rhodian 
Laws  are  laws  of  maritime  business,  so  called  from  the  Island 
of  Rhodes,  in  which  from  long  ago  there  was  a  usage  of 
merchants." 

Elsewhere  he  speaks  of  Rhodes  and  of  the  Colossus,  but  says 
nothing  of  her  laws.  He  mentions  the  Theodosian  Code,  but 
does  not  mention  Justinian's  work,  and  possibly,  as  Spain  was 
not  then  part  of  Justinian's  Empire,  but  was  part  of  the  Empire 
of  the  Visigoths,  he  was  not  acquainted  with  it 

Antoninus  Augustus,  Archbishop  of  Saragossa,  in  his  work, 
-"  De  Legibus  et  Senatus  Consultis,"  quotes  the  above  language 
of  Isidore,  but  adds  nothing  to  it. 
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There  is  a  sentence  in  a  work  by  Michael  Attahata,  who  lived 
in  the  latter  part  of  the  eleventh  century,  which  reads  as  follows : 
•'*  Nautical,  that  is,  maritime  matters,  are  judged  according  to  the 
Rhodian  Law,  unless  another  law  is  opposed  to  it" 

This  writer,  at  the  head  of  the  title  in  which  the  above 
sentence  is  found,  has  put  the  words  *'  Examine  the  Fifty-third 
Book  of  the  Basilica."  The  Basilica  was  a  compilation  of  law 
prepared  probably  under  the  Emperor  Basil,  who  reigned  in  the 
latter  part  of  the  ninth  century.  But  unfortunately  that  Fifty- 
third  Book  of  the  Basilica  has  not  been  saved  from  the  destructive 
tooth  of  time.  At  least  Pardessus  has  not  been  able  to  find  it 
We  therefore  have  no  authority  which  we  can  examine  to  see  on 
what  Attaliata  based  his  statement 

Another  author  was  Constantinus  Harmenopoulos,  who  is 
referred  to  by  Selden  and  other  authors  as  authority  for  their 
statements. 

There  is  in  the  *  Procheiron,'  or  manual  of  law  prepared  by  that 
author,  the  following  sentence  : — 

"All  nautical  matters  and  whatever  matters,  relating  to  the  sea,  come 
before  the  Courts  are  decided  by  Rhodian  Law,  and  are  determined  according 
to  the  Rhodian  Laws,  unless  some  other  law  is  found  contrary  to  Rhodian 
Laws ;  for  the  laws  of  the  .Rhodians  are  more  ancient  than  other  nautical 
laws." 

Harmenopoulos  was  a  judge  at  Thessalonica,  who  lived  in  the 
latter  half  of  the  fourteenth  century,  or,  as  Pardessus  says,  of 
the  fifteenth  century,  which,  as  you  see,  is  more  than  eight 
hundred  or  nine  hundred  years  after  the  Digests  of  Justinian  were 
issued. 

He  gives  no  authority  for  the  above  statement.  He  does  not 
mention  any  Rhodian  Law  whatever.  And  notwithstanding  the 
authority  which  he  ascribes  to  the  Rhodian  Laws,  he  leaves  us 
still  in  utter  ignorance  of  any  provision  of  Rhodian  Law. 

There  is  another  similar  statement  made  by  a  legal  writer 
named  Docimus  or  Docimius.  Who  he  was  and  when  he  lived 
is  utterly  unknown.  But  he  apparently  followed  the  two  others 
whom  I  have  named,  and  this  extract  from  his  work  was  printed 
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in  1596  by  Leunclavius  with  his  edition  of  the  so-called  '  Nautical 
Law  of  the  Rhodians/  reading  as  follows : — 

"  All  nautical  matters,  and  whatever  things  relating  to  the  sea  that  come 
before  the  judges,  are  decided  by  Rhodian  Law,  and  are  determined  according 
to  Rhodian  laws,  unless  another  law  is  found  contrary  to  the  Rhodian  Laws, 
For  the  laws  of  the  Rhodians  are  more  ancient  than  other  nautical  laws,  and 
indeed  they  are  in  greater  part  good,  but  in  other  things  they  are  to  be 
reprehended. 

"  For  truly  in  the  latter  times  some  men  have  abused  the  Rhodian  Laws  for 
fraud  and  imposture.  And  the  very  face  of  things  having  been  changed 
demanded  that  new  laws  should  be  made  which  should  supply  what  was 
lacking  in  the  ancient  laws,  and  should  bring  them  to  a  more  elegant  and 
better  form  ;  wherefore  laws  of  this  kind  have  been  promulgated  by  Emperors 
who  were  studious  of  right  and  justice.  Therefore,  where  a  new  law  is  not 
found  which  shall  contend  with  the  old  law  of  the  Rhodians,  the  determina- 
tion  in  nautical  controversies  is  according  to  Rhodian  Laws,  But  where  other 
laws  oppose  them,  the  laws  of  the  Rhodians  cease,  and  these  others  obtain  force. '  * 

This  langu^ige  is  quoted  in  the  *  Synopsis  Minor,'  of  which 
possibly  Docunus  was  the  author. 

But  we  are  left  equally  in  the  dark  by  this  statement,  as  by  the 
statements  of  Attaliata  and  Harmenopoulos,  as  to  any  authority 
for  any  of  them.  No  statute  or  decree  of  any  Emperor  on  the 
subject  is  referred  to.  Neither  of  them  gives  the  slightest  indica- 
tion as  to  what  was  any  provision  of  Rhodian  Law,  or  where  it 
was  to  be  found.  For  aught  we  know  these  writers  might  all  have 
been  deceived,  as  so  many  were  afterwards,  by  the  fabrication  of 
that  "  hungry  little  Greek,"  for  we  are  entirely  ignorant  of  the 
date  when  his  fabrication  was  put  forth. 

But  even  if  we  were  to  take  these  statements  as  true,  they 
furnish  no  ground  for  any  claim  that  Rome  was  indebted  to 
Rhodes  for  her  Maritime  Law.  For  Isidore  wrote  for  the 
Visigoths  and  makes  no  allusion  whatever  to  Rome.  The  earliest 
of  the  others  wrote  six  hundred  years  after  Rome  fell  beneath  the 
sword  of  Alaric.  Between  their  day  and  the  time  of  Justinian's 
Digests  are  long  ages  of  utter  darkness  and  ignorance  as  to  any 
provision  whatever  of  Rhodian  laws.  If  anyone  desires  to  know 
what  was  any  actual  provision  of  that  law,  he  must  still  go  back 
to  the  Fourteenth  Book  of  the  Digests  of  Justinian  and  to  the 
Sentences  of  Paulus. 
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What  then  are  we  actually  justified  in  saying  about  the  famous 
Maritime  Laws  of  the  Rhodians  ? 

First  We  can  say  that  the  Rhodians  had  a  law  on  the  subject 
of  jettison. 

Second,  We  can  say  that  the  principle  on  which  that  law  rested 
so  commended  itself  to  the  jurisconsults  of  Rome,  as  the  Rhodian 
law-giver  or  jurisconsult  had  stated  it,  that  it  was  taken  bodily 
into  Roman  jurisprudence  with  the  label  of  Rhodes  upon  it.  And 
this  must  be  conceded  to  be  a  great  honour.  I  have  not  made 
an  exhaustive  examination  of  the  Digests  on  this  point,  but  so  far 
as  I  have  seen  there  is  no  other  provision  in  all  the  fifty  books 
of  the  Digests  which  bears  thus  the  name  of  another  nation. 

That  one  sentence  has  carried  the  name  and  fame  of  Rhodes 
down  through  seventeen  centuries,  and  will  carry  it  down  the 
stream  of  future  time  till  there  shall  be  no  more  sea. 

Third.  The  Rhodian  legislator  or  judge,  who  stated  that 
principle  so  clearly,  recognised  that  the  difference  between  the 
land  and  the  sea  called  for  a  diflFerent  law  to  govern  the  sea.  He 
saw  that  there  must  be  a  Maritime  Law. 

Fourth.  This  Rhodian  Law  applied,  to  this  case  of  misfortune 
and  preservation  from  peril,  a  principle  of  justice  and  fair  dealing 
which  compelled  appreciation  and  acceptance  everywhere  where 
it  was  known.  If  any  one  has  ever  sought  to  introduce  any 
opposing  principle  into  the  consideration  of  the  multifarious 
mishaps  of  the  ocean,  or  to  extend  the  right  of  contribution 
among  seafarers  to  any  loss  which  did  not  have  its  origin  where 
Rhodes  had  placed  it,  viz.,  in  a  sacrifice  by  one  for  the  good  of 
all  (like  the  author  of  the  so-called  *  Nautical  Law  of  the  Rhodians' 
who  proposed  that  if  one  passenger  in  a  ship  lost  money  overboard 
all  the  other  passengers  should  be  compelled  to  help  make  it  up), 
his  effort  has  been  useless  and  his  work  ephemeral. 

That  Rhodian  principle  has  been  the  comer-stone  upon  which 
have  rested  through  all  the  centuries,  and  still  rest,  the  dealings 
of  men  of  the  sea  with  the  innumerable  cases  of  mishap  which 
arise  upon  the  sea.  Aside  from  that,  let  us  give  to  the  juris- 
consults of  Rome  the  credit  for  the  Maritime  Law  of  Rome. 
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Who  can  tell  whether  we  shall  have  any  additional  knowledge 
of  the  law  of  Rhodes?  In  these  later  years  the  investigating 
powers  of  the  mind  of  man  exerted  upon  hieroglyph  and 
palimpsest,  and  the  labours  of  the  archaeologists  spade,  directed 
by  the  exploring  eye  and  the  wise  critic's  judgment,  have 
brought  to  light  many  things  which  have  been  supposed  to  have 
utterly  perished.  A  notable  instance  is  the  recent  recovery  by 
Mr.  E.  P.  Andrews  of  the  inscription  in  honour  of  Nero,  affixed 
in  metal  letters  to  the  wall  of  the  Parthenon,  deciphered  by  the 
careful  study  of  the  nail  holes  left  in  the  stones.  (See  the  Century 
Magazine  for  June  1897,  p.  301.)  It  is  not  impossible,  therefore, 
though  most  improbable,  that  the  future  may  bring  forth^ 
preserved  through  all  the  darkness  and  ignorance  of  past  ages  till 
happily  discovered,  as  the  Digests  themselves  were,  some  monu- 
ment, some  tablet,  which  will  give  further  knowledge  of  what  the 
law  of  Rhodes  actually  was,  and  may  enable  men  to  say  that  it 
can  be  positively  declared,  that  that  law  had  other  provisions 
which  were  worthy  to  be  placed  beside  that  priceless  jewel,  which 
is,  as  we  are  now  compelled  to  say,  the  only  thing  which  remains 
of  Rhodian  jurisprudence  or  legislation,  viz.,  the  wise  and  just 
principle  of  the  Rhodian  Law  of  Jettison. 

The  Chairman  :  One  by  one  the  familiar  documents  of  ancient 
history  are  passing  into  the  domain  of  legend.  Rhodes  had  two 
claims  to  the  admiration  of  the  world.  She  was  the  mother  of 
Homer ;  she  was  the  mother  of  the  Rhodian  Code.  German 
criticism  long  ago  dissipated  her  claim  to  be  the  birthplace  of 
Homer  by  proving  that  there  was  no  Homer.  It  remained  for 
America  to  destroy  her  remaining  claim  to  greatness  by  proving 
that  there  was  no  Rhodian  Code. 

Industrial  Propertv. 

The  Chairman  :  The  next  paper  is  a  paper  on  "  The  Protection 
of  Industrial  Property,"  by  Mr.  Francis  Forbes,  of  New  York. 
Mr.  Forbes  was  unable  to  remain  over,  and  his  interesting  paper, 
which  gives  a  resumi  of  the  work  of  the  International  Conferences 
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that  have  been  held  of  late  years  at  Madrid  and  other  places  for 
the  consideration  of  this  subject,  and  especially  that  of  the 
system  of  registration  of  trade  marks  in  connection  with  its 
national  bureau  at  Berne,  will,  mider  the  rule,  be  referred  to  the 
executive  council  for  use  in  preparing  the  transactions  of  the 
Association  for  publication. 

The  paper  was  as  follows  : — 

The  International  Protection  of  Industrial 
Property. 

The  saying  that  this  is  a  commercial  age  is  so  often  repeated 
that  it  has  become  trite  and  perhaps  offensive.  But  whatever  be 
its  character,  one  of  its  great  wants  is  world-wide  protection  to  its 
intellectual  workers  for  their  works,  and  to  its  manufacturers  or 
merchants  for  the  indication  of  their  honesty  in  the  production  or 
selection  of  goods. 

The  inventor  who  adds  to  the  world's  materials  for  the  well- 
being  of  man  is  given  a  patent  by  some  states  as  a  reward  for  his 
disclosure  of  his  invention.  If  the  principle  is  correct  for  any  one 
state,  it  is  correct  for  all,  and  if  adopted  in  all  with  proper  legisla- 
tion to  allow  for  applications  subsequent  to  the  first  application, 
although  these  latter  applications  be  after  disclosure  of  the  inven- 
tion, would  go  a  long  way  towards  furnishing  perfect  protection 
for  the  inventor. 

The  manufacturer  and  merchant  have  from  time  immemorial 
placed  some  designating  sign  upon  their  goods  by  which  they 
could  be  known  j  but  the  jealousy  of  nations  has  been  such  that 
only  within  recent  times  has  protection  been  given  to  marks  oH 
foreign  goods. 

Every  mark  should  have  the  capacity  of  universality.  If  the 
article  designated  is  of  benefit  to  the  world,  its  only  limit  in 
designation  and  in  sale  should  be  the  capacity  of  makers  to 
produce  it,  and  not  the  narrow  boundaries  of  a  state,  owing  to  the 
requirements  of  new  marking  and  designation  in  another  state, 
because  of  the  use  of  the  same  mark  there  by  another  on  a  similar 
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article.  Liberty  of  purchase  as' well  as  liberty  of  sale  requires 
that  an  article  known  in  one  locality  by  a  certain  mark,  may 
be  found  everywhere  by  the  intended  buyer  through  the  same 
marL 

It  is  apparent  that  there  is  little  in  common  between  inventions 
and  trade  marks,  and  the  principles  for  the  proper  protection  of 
one  are  not  necessarily  proper  for  the  protection  of  the  other,  yet 
by  the  labours  of  the  Patent  and  Trade  Mark  Congress  held  at  the 
Paris  Exposition  in  1878,  mostly  attended  by  persons  interested 
in  inventions,  a  movement  was  set  on  foot  that  caused  the  French 
Government  to  take  the  initiative  and  invite  commercial  nations 
to  send  delegates  to  a  Conference  on  the  same  subject,  which  was 
afterwards  held  in  Paris  in  1880. 

The  Conference  was  attended  by  delegates  from  Austria,  Hun- 
gary, Argentine  Republic,  Belgium,  Brazil,  France,  Great  Britain, 
Guatemala,  Italy,  the  Netherlands,  Portugal,  Russia,  Sweden, 
Norway,  Salvador,  Switzerland,  Turkey,  United  States  of  America, 
Uruguay  and  Venezuela.  i. 

The  Convention  formed  by  the  Conference  and  called  "  Conven- 
tion for  the  Protection  of  Industrial  Property,"  was  concluded  in 
Paris,  March  20,  1883,  between  the  Governments  of  Belgium, 
Brazil,  France,  Guatemala,  Italy,  the  Netherlands,  Portugal,  Spain, 
Salvador,  Servia  and  Switzerland. 

It  contained  a  provision  for  the  adhesion  of  other  states,  and 
now  the  members  of  the  Union  are  Belgium,  Brazil,  Denmark, 
France,  Great  Britain,  Italy,  the  Netherlands,  Norway,  Portugal, 
Spain,  Servia,  Sweden,  Switzerland,  Tunis  and  the  United  States 
of  America.  Austria-Hungary  has  adhered  to  the  Union,  subject 
to  ratification  by  its  legislative  body. 

Industrial  property  and  inventions  were  by  the  Convention 
removed  in  part  from  the  domain  of  local  legislation  to  a  higher 
and  broader  field,  where  rules  based  oh  common  justice  as  distin- 
guished from  local  interests  are  enforced  Thus  the  rule  pre- 
vailing in  most  of  the  European  nations,  that  a  valid  application 
cannot  be  made  for  a  patent  for  an  invention  which  has  been 
divulged,  is  modified  by  the  Convention,  so  that  in  case  a  single 
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application  has  been  made  in  any  state  of  the  Union  for  a  patent, 
before  the  invention  has  been  divulged,  a  valid  application  may  be 
made  in  any  of  the  other  states  within  six  months  thereafter,  not- 
withstanding publication,  use  or  importation.  So  also  the 
provision  of  the  Convention  that  trade  marks  may  be  registered 
for  any  kind  of  goods  irrespective  of  whether  such  goods  are  the 
subject  of  sale  in  the  country  where  the  registration  is  applied  for 
or  not.  These  and  other  stipulations  had  the  effect  for  the  first 
time  of  making  new  general  laws  binding  on  all  nations  which 
should  choose  to  adhere  to  the  Convention. 

This  was  a  marked  transition  in  the  international  rules  of  con- 
duct and  private  municipal  laws,  and  has  been  followed  in  form 
in  the  Convention  for  the  Protection  of  Literary  Property  con- 
cluded at  Berne,  1885. 

The  Convention  itself  recognised  the  fact  of  possible  imperfec- 
tions and  specifically  provided  for  Conferences  for  its  amendment 
Two  such  Conferences  have  already  been  held,  and  a  third  has 
met  in  one  session  and  adjourned  to  meet  again. 

It  is  not  the  object  of  this  paper  to  discuss  the  separate  articles 
of  the  Convention,  but  rather  to  point  out  the  possibilities  of  the 
union  of  states  created  by  it  and  call  attention  to  some  of 
the  subjects  which  are  now  uppermost  in  connection  with  its 
extension. 

The  recommendations  of  the  first  Conference  held  at  Rome 
under  the  Convention  came  to  nothing,  because  they  did  not 
receive  the  unanimous  approval  of  the  members  of  the  Union. 

The  second  Conference,  held  at  Madrid  in  1890,  adopted  some 
minor  amendments  in  regard  to  the  conduct  of  the  International 
Bureau  at  Berne,  but  fearing  lest  the  proposition  adopted  at  Rome 
should  be  again  rejected,  cast  it  and  a  new  proposition  into 
the  form  of  independent  subsidiary  agreements,  which  should  be 
binding  on  those  members  oT  the  Union,  who  should  adhere  to 
them  respectively. 

One  of  these  was  an  agreement  for  the  suppression  of  ^dse 
indications  of  origin  in  every  case  where  one  of  the  contracting 
states  or  a  place  situated  in  one  of  them  should  be  directly  or 
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indirectly  indicated  as  being  the  country  or  place  of  origin  instead 
of  those  cases  where  such  false  indications  are  accompanied  by  a 
fictitious  commercial  name  as  provided  for  in  the  Convention. 
Of  the  members  of  the  Union,  only  Brazil,  France,  Great  Britain, 
Guatemala,  Portugal,  Spain,  Switzerland  and  Tunis,  adhered  to 
the  agreement 

Thus  a  union  was  created  within  the  original  Union, 

A  second  agreement,  adopted  at  Madrid,  related  to  the  inter- 
national registration  of  trade  marks.  The  original  Convention 
gave  rights  of  registration  to  individual  citizens  of  the  members  of 
the  Union ;  but  a  provision  allowing  private  initiative  in  a  number 
of  separate  offices  and  bureaus  in  many  cities  and  at  a  great 
•expense,  was  not  consistent  with  due  regard  to  the  common 
welfare  of  the  new  Union,  and  therefore  the  International  Bureau 
at  Berne  was  made  a  central  office,  to  which  each  Government 
could  send  the  marks  of  its  citizens  for  registration  by  the  bureau 
in  the  various  local  offices  required  by  the  local  trade  mark 
laws. 

The  advantages  of  this  agreement  are  apparent  The  elimina- 
tion of  the  dangers  of  incompetent  and  unskilled  agents  caDed 
upon  to  do  work  under  many  laws,  and  in  many  languages ;  the 
economy  of  registration  in  addition  to  the  fees  of  the  home 
government,  but  200  francs  in  the  place  of  %i  1 10,  as  published 
in  the  *  American  Corporation  Legal  Manual '  (Newark,  1899),  in 
the  list  of  charges,  stated  to  be  usually  made  by  agents  for  regis- 
tration 'of  trade  marks ;  the  establishing  of  a  place  of  search  for 
marks,  and  at  the  same  time  of  publicity  of  claim  to  particular 
marks,  and  thereby  the  avoidance,  by  an  honest  manufacturer  or 
merchant  desiring  to  adopt  a  new  mark,  of  a  mark  of  some 
prior  manufacturer  or  merchant,  with  the  attendant  loss  to  himself 
or  the  original  owner. 

In  feet,  the  provision  for  a  registration  of  marks  by  the  Inter- 
national Bureau  seems  to  be  so  naturally  a  part  of  the  work  of 
the  bureau,  that  we  might  well  ask  why  those  who  conceived  of 
the  desirability  of  a  central  bureau  should  have  overlooked  this 
very  obvious  work  for  which  it  was  fitted. 
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Barring  the  aiguments  which  must  sometimes  be  made  by  the 
inventor  in  favour  of  his  application  for  a  patent  for  his  invention 
in  those  countries  where  a  preliminary  examination  is  made,  we 
see  no  reason  why  the  duties  of  the  International  Bureau  should 
not  be  extended  to  include  patents  for  inventions. 

Of  the  members  of  the  Union,  only  Belgium,  Brazil,  France, 
Italy,  the  Netherlands,  Portugal,  Spain,  Switzerland  and  Tunis, 
have  signed  the  agreement. 

The  spirit  of  the  Union  seems  to  have  grown  with  age — a.  new 
kind  of  patriotism  of  the  inventor  to  this  new  country  created  by 
intellectual  co-operation,  as  are  the  older  countries  by  language 
and  race. 

At  the  first  session  of  the  Brussels  Conference — the  third  and 
last  Conference — an  extension  of  the  length  of  time  after  an 
application  in  one  countrj^  for  a  patent  in  other  countries,  and  of 
the  time  during  which  an  invention  need  not  be  worked  to  avoid 
forfeitures,  were  proposed,  and  vigorously  discussed.  The  ques- 
tions of  the  admission  of  trade  marks  to  registration,  of  the 
usmpation  of  marks  used  but  not  registered,  and  of  unfair 
competition  in  trade,  were  also  raised,  and  provision  for  the 
regulation  of  the  same  were  discussed  without  a  conclusion 
being  reached. 

In  addition  to  the  broadening  of  the  Union  on  the  lines  being 
discussed,  there  is  the  need  of  means  for  enforcing  its  provisions. 
A  government,  as  it  were,  has  been  established  with  laws,  but  no 
court  to  enforce  them  in  case  of  violation.  It  is  here  that  the 
Convention  comes  in  contact  with  the  great  movement  for  courts 
of  arbitration. 

We  propose  that,  without  waiting  for  the  tedious  progress 
of  negotiations  for  the  establishing  of  general  courts  of  arbi- 
tration, the  Union  itself  provide  such  a  court  in  addition  to 
its  administrative  machinery  contained  in  the  International 
Bureau. 

Then  we  would  have  a  Union,  indeed,  composed  of  an  ad- 
ministrative, a  legislative,  and  a  judicial  branch. 

The   amendments   to  the   Convention  providing  for   such    a 
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court  are  not  difficult  to  frame.  A  court  drawn  by  lot,  sonie- 
what  after  the  manner  of  the  jury,  and  possessing  ail  the  advan- 
tages of  a  jury,  viz.,  the  uncertainty  of  its  personnel^  might  be 
provided  for. 

The  court  should  be  empowered  to  pass  upon  all  questions  of 
dispute  as  to  the  interpretation  of  the  Convention,  and  of  its 
subsidiary  agreements.  Experience  alone  can  determine  whether 
the  court  shall  be  granted  the  power  to  determine  questions  of 
private  right  under  particular  registrations. 


Law  Suitable  to  Subject  Peoples. 

Dr.  F.  J.  ToMKiNS  (London)  read  the  following  paper  : — 

The  United  States,  Great  Britain,  and  other  nations  are  this  day 
brought  face  to  face  with  the  problem  that  Rome  had  to  solve 
when  she  became  mistress  of  the  world.  Rome  solved  that 
problem,  and  by  her  solution,  so  wide,  so  suitable,  so  humane, 
she  has  taught  highly-civilised  modem  nations  how  to  deal  with 
the  paramount  question  of  the  hour.  The  great  Roman  jurists 
were  sometimes  faulty  in  their  definitions — they  had  forgotten 
Aristotle ;  but  they  were  rarely  or  never  at  fault  in  their  practical 
methods.  They  had  a  threefold  conception  of  right,  or,  as  they 
termed  it,  oijus  :jus  civile^  Jus  gentium^  jus  naturale.  They  defined 
all  three,  they  appended  what  we  term  a  legal  sanction  only  to 
the  first  two.  Gains  in  the  third  century,  and  Justinian  under  the 
acute  guidance  of  Tribonian  in  the  sixth  century,  never  in  their 
great  and  practical  jurisprudence  had  occasion  to  employ  Jus 
naturale.  I  cannot,  however,  but  think  that  whilst  they  had 
clearly  in  their  mind  the  legal  sanction  as  applicable  to  the  Jus 
dvUey  and  the  Jus  gentium^  they  felt  that  the  Jus  naturale  was  a 
Jus  divinuMy  and  before  the  introduction  of  Christianity  had  the 
sanction  of  the  gods,  and  after  the  time  of  Constantine,  the 
sanction  of  the  great  Moral  Supreme.  Sir  James  Mackintosh,  in 
his  ''  Discourse  on  the  Study  of  the  Law  of  Nature  and  Nations," 
cites   Lord   Bacon,  who,  with   his   wonderful  acuteness,  having 


Digitized  by 


Google 


(     278     ) 

no  doubt  a  famous  passage  of  Cicero  before  him,  beautifully 
says : — 

'*  For  there  are  in  nature  certain  fountains  of  justice  whence  all  civil  laws 
are  derived  but  as  streams ;  and,  like  as  waters  do  take  tinctures  and  tastes 
from  the  soils  through  which  they  run,  so  do  civil  laws  vary  according  to  the 
regions  and  governments  where  Uiey  are  planted,  though  they  proceed  from 
the  same  fountains." — Bacon's  Works,  vol  i.,  p.  loi. 

A  clear  conception  of  these  three  sources  of  law  at  the  present 
time  is  of  supreme  importance. 

Jus  civile^  in  the  language  of  Gains,  is  "  quod  quisque  populus 
ipse  sibi  jus  constituit  id  ipsius  proprium  est  vocatum  jus  civile."' 
Thtj'us  civile  was  that  source  which  was  peculiar  to  the  Roman 
people  themselves ;  it  was  their  strictly  national  law,  and  arose 
out  of  their  national  character.  For  about  five  hundred  years  the 
Romans  rejected  the  introduction  of  all  foreign  law,  and  confined 
themselves  strictly  and  exclusively  to  their  own  stem  national 
jurisprudence.  It  was  not  till  the  sixth  century  from  the 
foundation  of  the  Roman  State  that  Rome  discovered  that  the 
JUS  civile  no  longer  sufficed  for  the  growing  necessities  of 
the  nation.  Rome  stood  where  the  United  States  stands  to-day- 
She  had  extended  vastly  beyond  the  limits  originally  placed  for 
her  national  life  and  the  exercise  of  her  power.  Rome's  commerce 
and  her  conquests  had  given  birth  to  wants  and  had  constituted 
relations  of  which  her  early  denizens  could  have  had  no  anticipa- 
tion. Her  distinguished  lawyers,  who  were  great  men,  put  forth 
what  they  termed  the  Jus  gentium^  which  Gains,  who  wrote  at  the 
time  of  the  Antonines,  defines  as  follows : — 

'  *  Id  apud  omnespopulos  peraeqtu  custoditur  vocaturque  jus  gentium  quasi  qu0 
jure  omnes  gmtes  uiuntur.  It  is  the  law  which  is  common  to  all  civilised 
nations,  and  which  at  an  earlier  or  later  period  enters  and  modifies  the  strictly 
national  law  of  every  civilised  people.  Justinian  keeps  this  distinction  between 
jus  cizdU  and  jus  gmtium  clearly  in  view  when  he  states  that  every  conunimity 
governed  by  laws  and  customs  uses  partly  its  own  law,  partly  laws  common  to 
all  mankind.  Observe  the  word  custom,  consttetudoy  the  mother  of  law,  of 
which  Paulus  said,  "  Consuetudo  non  immerito  pro  lege  censetur." 

The  jus  gmtium  of  the  Roman  jurists  is  a  different  idea  firom 
what  we  now  designate  International  Law.    Jus  fedaJe  was  the 
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Roman  term  for  our  law  of  nations.  Cicero,  in  his  Off.  I.  ii,  dis- 
tinctly sa3rs,  '*  Belli  quidem  acquitas  sanctissime  feciali  pop.  Rom. 
jure  perscripta  est"  The  jus  gentium  of  the  Romans  is  not  to  be 
confounded  with  the  Jus  inter  gentes  first  used  by  Zouch  in  the  ^Jus 
feciale'  in  1650,  or  with  what  we,  following  Bentham,  one  of  our 
Lincoln's  Inn  men,  aptly  designate  International  Lfaw.  The 
Chancellor  D'Aguesseau,  perhaps  without  knowing  the  *  De  jure 
feciali  sive  de  jure  inter  gentes'  of  Zouch,  also  suggested  that 
this  law  should  be  called,  "  Droit  entre  les  gens "  (CEuvres, 
tom.  II.,  p.  337).  It  is  the  jus  genHum  of  the  Romans  that  we 
now  need  in  the  great  and  solemn  exigencies  of  the  hour  to 
impress  upon  our  minds.  Keeping  this  before  her  eyes  for  twelve 
liundred  years,  Rome  not  only  ruled  the  Oriental  world,  but  the 
Occidental  world,  and  with  greater  benefit  for  the  conquered 
than  the  world  had  ever  before  contemplated  Unfortunately  for 
the  United  States,  the  fiathers  of  the  Constitution  were  at  the  time 
of  its  birth  far  too  much  imbued  with  the  philosophy  of  Rousseau 
and  the  speculative  ideas  of  his  schools.  The  stem  jus  civile  of 
the  Romans  was,  perhaps,  too  narrow ;  the  Constitution  of  the 
United  States  in  the  judgment  of  a  Roman  lawyer  is  too 
wide. 

At  the  time  of  the  declaration  of  independence  at  Philadelphia, 
one  great  name  is  missing.  It  is,  indeed,  the  name  of  a  great 
man — Thomas  Jefferson.  '*  Abstract  theories  r^arding  human 
rights  had  laid  firm  hold  on  the  national  mind  Such  theories 
naturally  expanded  with  the  practice  of  republican  government, 
and  have  at  various  times  been  extremely  potent  factors  in 
American  history.  But  the  influence  of  France  and  her  philo- 
sophers belongs  chiefly  to  the  years  succeeding  1789,  when 
Jefierson  was  fortunately  absent  at  Paris"  (Bryce,  voL  iii.,  p.  21). 
Jeflerson  was  one  of  the  noblest  men  of  his  age ;  but  if  Straflbrd 
had  a  "  too  firoward  love  of  antiquity,"  to  use  the  words  of  Lord 
Clarendon,  Jefierson  listened  to  what  afterwards  became  the  cuckoo 
note  of  France — "  Liberty,  Equality,  and  Fraternity."  It  was  an 
unfortunate  thing  for  this  now  great  nation,  this  false  French 
philosophy.    The= "  salus  populi  suprema  lex  est " ;  security  for  the 
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State  on  the  basis  of  its  national  laws,  itsjt^  civile.  See  what  evil 
omens  are  now  like  threatening  harpies  gathering  around  this  nation. 
Ignorant  and  untrained  men — ^black  and  white,  a  sinful  preju- 
dice against  colour,  a  growing  love  for  caste,  continental  socialists, 
Irish  Fenians,  foreigners  who  cannot  speak  our  language.  Orientals 
from  China,  clever  but  unscrupulous  men,  who  know  how  to 
manipulate  all  their  base  elements,  that  may  be  in  time  fitted 
for  and  absorbed  into  your  national  life,  and  I  believe  will  be 
hereafter;  are  not  these,  I  ask,  at  the  present  rather  food  for 
the  rapacious  appetites  of  men  who  batten  and  fatten  upon  the 
very  vis  vivida  of  the  State  ?  I  have  spent  my  life  in  fighting 
for  the  freedom  of  the  negro.  He  is  fitter  for  freedom  than  the 
brutal  unchained  barbarous  white  men,  savage  beasts  in  human 
shape.  One  hundred  and  forty  thousand  blacks  and  whites  in 
one  state  that  cannot  read  nor  write.  Fine  citizens  forsooth  1 
What  is  to  be  done?  Is  Liberty  to  be  surrendered?  No,  a 
thousand  times  no ;  but  it  must  be  the  fruitage  of  security.  You 
must  cling  to  the  laws  and  institutions  of  your  fathers,  the  founders 
of  Massachusetts  and  Virginia,  your  jus  citnlty  and  cast  your 
sheltering  arms  around  those  elements  that  threaten  your  very 
national  existence  in  a  thousand  directions.  The  great  tribes  of 
the  expanding  families  of  mankind  must  be  dealt  with ;  and  the 
Roman  jurists  and  statesmen  saw  that  the  only  way  to  rule  and 
govern  these  hordes  of  peregrini  was  by  the  law  common  to  all 
mankind,  \ht  Jus  gentium. 

The  commercial  instincts  of  Rome,  like  those  of  Great  Britain 
and  the  United  States,  have  given  rise  to  difficulties  and  disputes 
that  require  investigation  by  trained  minds,  and  >  the  decision  of 
men  acquainted  with  the  ideas  and  prejudices  of  the  disputants. 
The  Romans  created  two  great  officers,  great  judges — the  Prctetor 
Urbanus  for  Roman  citizens,  and  the  Proctor  Peregrinus  for  the 
foreigner  from  every  clime.  The  foreign  elements  were  fotmd 
all  around  and  were  thronging  Rome.  The  law  administered 
by  the  forum  was  based  upon  the  jus  civile^  that  for  the  foreigner 
upon  the  jus  gentium.  For  the  first  five  hundred  years  the  jus 
civile  alone  prevailed- as  an -active  and  distinct  legal  institution; 
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for  the  second  five  hundred  years  of  Rome's  existence  the 
praetorian  law  based  upon  the  jus  gentium  prevailed  by  the  side 
of  the  JUS  civile.  It  was  not  till  the  time  of  Constantine  that  this 
dualismus  was  first  invaded;  the  two  systems  were  blended, 
and  a  new  combination  was  the  result.  This  peculiarity  lasted 
for  upwards  of  two  hundred  years  from  the  time  of  Constantine 
till  that  of  Justinian,  when  the  triumph  of  the  j'us  gentium  over 
the  JUS  civile  was  completed. 

One  of  the  most  interesting  and,  indeed,  most  important 
questions  practically  that  can  be  asked  is,  when  Rome  found 
herself  in  a  position  similar  to  that  in  which  the  United  States 
stands  to  the  Philippines,  what  was  her  conduct?  Living  in 
Oxford,  our  great  university  dty,  I  had  a  most  important  and 
interesting  treatise  put  into  my  hand  in  order  to  write  a  paper  for 
which  I  had  only  a  short  day.  This  treatise  was  written  in  Syriac 
It  contained  an  account  of  a  certain  S3niac  MS.  in  the  Royal 
Library  in  Berlin,  and  of  the  conquests  made  by  the  Roman 
arms  in  Syria.  It  then  gave  an  account  of  the  introduction  of 
Roman  Law  into  the  Oriental  world,  and  proceeded  to  name 
those  institutes  of  Roman  Law  suitable,  and  which  had  been 
introduced  to  these  conquests  on  the  basis  of  the  jus  gentium, 
England  is  now  placed  very  much  in  the  same  position  in  India, 
certainly  in  relation  to  the  Law  of  Inheritance.  Rome  always 
knew  how  to  respect  the  opinions,  even  the  prejudices,  the 
customs  and  the  religion  of  her  conquests.  She  had  no 
colonies  as  England  has,  but  her  conquests  were  world-wide. 
The  Greeks  did  not  possess  enough  of  the  practical  element  in 
their  sublime  natures  to  found  colonies  that  could  rival  the  parent 
stock  and  become  self-sustaining,  self-governing  nation&  The 
Romans  were  remarkable  for  the  practical  character  of  their 
minds,  as  proved  by  their  history  for  a  thousand  years,  and  by 
their  wonderful  system  of  jurisprudence,  lacking,  till  it  was  too 
late,  the  grand  moralising  and  elevating  element  of  a  true  faith 
to  produce  that  spirit  of  self-abnegation  that  seems  to  be  essential 
to  the  successfiil  founding  of  great  and  permanent  colonies.  They 
secured  conquests  to  a  certain  extent,  they  improved  the  con- 
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ditions  of  social  and  political  life  in  different  nations  and  diveis 
races  of  men.  They  could  not,  however,  conceive  it  to  be 
possible  or  right  that  even  a  Roman  citizen  should  enjoy  all 
the  freedom  and  honours  of  the  Roman  name,  unless  sheltered 
under  the  protection  of  the  seven  hills,  or  seated  around  the 
splendours  of  the  Eternal  City,  Within  the  precincts  of  the 
Capitol  and  the  circuit  of  the  ban-lieue,  embracing  a  narrow  range, 
rights,  privileges,  freedom  and  honours  might  be  enjoyed  that, 
according  to  their  notions,  were  impossible  to  be  obtained  and 
exercised  in  any  other  clime  or  beneath  any  other  sky.  Unless 
sent  in  the  service  of  the  state  it  was  thought  that  a  Roman  could 
only  be  absent  as  an  exile,  or  seduced  from  the  fair  scenes  of  Italy 
by  motives  of  selfish  gain.  When  he  permanently  emigrated  he 
could  no  longer  boast  "  Civis  Romanus  sum." 

To  a  great  extent  the  duty  for  those  nations  who,  by  discovery, 
possession,  or  conquest,  are  called  to  exercise  their  power  over 
half-civilised  peoples,  is  to  learn  from  the  pathway  trodden  by 
Rome.  If  they  are  to  be  protected  and  prepared  for  a  higher 
and  fuUer  citizenship,  their  normal  or  abnormal  condition  must 
be  studied,  and,  without  yielding  to  pernicious  and  inhuman 
practices,  we  must  strive  to  administer  law  and  justice  on  the 
basis  of  those  principles  applicable  to  all  mankind :  the  Jus 
gentium.  Call  it  imperialism,  if  you  please — it  is  humane  and 
divine.  Rome  was  imperial.  Great  Britain  is  imperial,  the 
United  States  are  imperial  There  are  other  imperial  powers. 
We  cannot  abnegate  our  destiny,  which  is  to  be  the  harbinger  of 
a  thousand  blessings  to  myriads  of  inferior  peoples.  It  is  a  high 
destiny.  It  has  been  forced  upon  our  great  nations.  The  quid 
est  is  no  longer  dubious.  Who  can  doubt  of  what  we  ought  to 
do,  of  the  quid  oportetl  I  am  persuaded  that  if  Washington,  if 
Jefferson,  if  Hamilton  were  here  to-day — and  they  are  here  by 
their  great  names  and  the  perfume  of  their  lives — they  would  cheer 
this  nation  and  urge  it  on  to  the  great  work  before  this  generation 
and  generations  to^opme,  and  rejoice  with  us,  that  although  their 
prevision,  like  the  ancient  seers  of  Judah,  enabled  them  to  see 
into  some  of  the  deepest  depUis  of  the  nations  of  their  days,  and 


Digitized  by 


Google 


(     ^83     ) 

some  of  the  glorious  hopes  of  the  future,  the  sublime  glories  of  the 
present  hour  they  could  scarcely  imagine  or  contemplate.  In 
every  part  of  the  world  the  cry  is  "  Onward — higher !  **  and  we  have 
even  now  at  this  early  stage  and  at  the  conclusion  of  this  century 
an  earnest  of  peace,  education,  domestic  happiness  and  whole- 
some life,  whilst  fair  Religion  and  her  lovely  train,  Faith,  Hope 
and  Charity,  shall  bear  the  cross,  shall  cast  her  anchor  and  fling 
her  arms  of  love  around  the  races  of  our  fellow-meo,  who  up  to 
the  present  have  not  known,  not  to  say  enjoyed,  the  benediction 
of  peaceful  government  and  the  blessings  of  that  holy  religion. 
In  those  words  which  have  been  re-echoed  from  this  land  through 
the  world  we  say : 

"  O  Loid  of  Hosts,  be  with  us  yet 
Lest  we  forget,  lest  we  forget." 


Liens  or  Privileged  Debts. 

His  Honour  Judge  Raikes,  Q.C,  read  the  following  paper  :— 

Amongst  the  various  commercial  contracts  or  rights,  none 
occupies  a  more  important  place  than  that  which  is  the  subject- 
matter  of  this  paper. 

As  soon  as  commercial  relations  emerge  from  the  primitive 
conditions  of  barter,  the  question  at  once  arises,  What  security 
can  I  have  that  the  transaction  will  be  carried  out? 

We  find  the  system  of  pledge  in  fidl  force  in  the  Mosaic  law, 
and  a  large  section  of  Roman  law  deals  with  the  same  subject ; 
indeed,  otu:  modem  systems  are  either  derived  from,  or  assimilated 
to,  these  ancient  exemplars. 

I  do  not  propose  within  the  limits  of  this  paper  to  attempt  to 
deal  with  the  question  generally,  especially  as  the  whole  subject 
has  recently  been  exhaustively  discussed  on  this  (the  American) 
side  of  the  Atlantic  in  the  learned  work  of  Professor  Davis  of 
Louisiana. 

I  propose  rather  to  deal  with  the  question  as  affecting  the 
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Maritime  law,  whether  of  contracts  or  torts,  and  endeavour  to 
point  out  some  of  the  divergences  between  the  practice  of 
different  nations  with  regard  to  it. 

With  regard  to  torts  especially,  I  venture  to  thmk  that  it  is 
more  essential  to  provide  security,  and  uniformity  as  to  the 
security,  for  damages  sustained,  than  to  lay  down  rules  as  to  their 
precise  amount  or  incidence. 

Arguments  between  the  various  systems  of  apportioning  damages 
between  two  ships  for  a  collision  for  which  both  are  to  blame, 
without  knowing  what,  if  anything,  you  will  have  to  apportion, 
appear  to  me  like  the  conduct  of  those  who  divide  the  bear's 
skin  before  they  have  caught  the  bear. 

No  doubt  it  is  more  logical  that  the  damage  should  be  appor- 
tioned to  the  blame  with  precisiop  thai)  that  it  should  be  halved, 
but  it  is  more  practically  useful  to  recover  half  of  the  amount  of 
damage  out  of  a  hypothetical  ship  valued  at  j£S  per  ton  than  nine- 
tenths  out  of  a  wreck  at  the  bottom  of  the  sea,  out  of  which,  even 
if  she  should  be  raised,  a  dozen  different  classes  of  debts  have  to 
be  satisfied  before  it  comes  to  my  turn. 

Still  worse  is  the  condition  of  things  when  a  vessel  which  is 
alone  to  blame  immolates  herself  against  an  innocent  vessel; 
whatever  may  be  the  amount  of  the  damage  sustained  nothing  can 
be  recovered  elsewhere  than  in  Great  Britain  and  her  colonies, 
and  probably  in  Portugal,  the  alteration  in  the  latter  state  having 
been  made  quite  recently.  Therefore  it  is  obvious  that  so  far  as 
torts  are  concerned  the  injured  ship  and  her  cargo  have  a  higher 
security  in  Great  Britain  than  elsewhere.  Not  only  does  the 
injury  sustained  confer  a  maritime  lien  which  attaches  at  once, 
and  is  not  released  by  any  Statute  of  Limitations  (The  JCong 
Magnus^  x39i,  P.  223),  the  reason  probably  being  that  the  fact  of 
the  lien  being  there  is  a  constant  acknowledgment  of  the  debt 
until  it  is  discharged  But  in  addition  to  the  maritime  lien 
attaching  to  the  property,  the  owner  of  the  injured  ship  or  cargo 
on  board  it  has  a  personal  remedy  secured  by  the  usual  effects 
of  an  execution  against  the  owner  of  the  wrongdoing  vessel  up 
to  the  limit  of  ^^8  per  ton  on  her  tonnage  in  all  cases,  whilst  crew 
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and  passengers  have  a  similar  conjunction  of  remedies  for  the 
loss  of  their  effects  and  for  personal  injuries ;  whilst  the  relatives^ 
though  they  have  no  maritime  lien — the  statute,  commonly  called 
Lord  Campbell's  Act,  creating  the  remedy  not  having  conferred 
it — yet  have  the  further  range  up  tO;;^i5  per  ton  for  injuries  sus- 
tamed  by  loss  of  life.  Here  in  the  United  States,  as  I  under- 
stand the  law,  the  injured  party,  so  far  as  ship  and  cargo  are 
concerned,  has  indeed  the  maritime  lien,  and  a  personal  action 
without  limitatioii ;  but  the  latter  right  is  practically  of  no  value, 
as  by  taking  proper  legal  proceeding  the  wrongdoer  can  abandon 
the  ship,  even  if  she  is  at  the  bottom  of  the  ocean,  and  by  so 
doing  free  his  personal  liability.  Hence  the  maritime  lien  is  not 
a  collateral  remedy  as  in  Great  Britain,  but  strictly  limits  the 
claim  to  the  value  of  the  ship  after  the  collision ;  and,  indeed,  the 
claim  is  still  further  limited  by  possible  claims  for  salvage  and 
wages. 

In  the  Scandinavian  States  and  Germany  there  is  no  persona) 
liability  at  all — ^the  claim  is  limited  to  ship  and  freight ;  and  so 
far  as  collision  damage  is  concerned  the  claim  is  postponed  to  all 
other  claims  arismg  on  contract,  and  which  have  a  similar  right — 
that  is  to  say,  the  security  is,  for  practical  purposes,  the  same  as 
in  the  United  States  as  to  extent,  but  inferior  so  far  as  ranking 
against  the  res  is  concerned. 

In  other  states  which  have  generally  borrowed  their  law  on  the 
point  from  the  Napoleonic  codes,  the  position  of  the  injured  party 
is  still  worse,  as,  speaking  generally,  he  has  only  a  personal  action 
which  is  limited  to  ship  and  freight,  and  even  this  he  can  only 
make  good  a&er  all  the  ship's  contractual  liabilities  are  satisfied, 
and  co-ordinately  with  any  other  general  debts  the  owner  may 
have,  which  general  debts,  however,  can  be  recovered  from  the 
whole  of  his  property.  There  appears,  however,  to  be  one 
condition  of  things  in  which  in  these  states  the  injured  part}' 
is  better  off  than  in  either  the  United  States  or  Germany  and 
Scandinavia,  as,  if  by  some  happy  accident  the  owner  cannot 
abandon — that  is,  if  he  has  lost  his  title  by  a  previous  abandon- 
ment to  creditors  or  judicial  sale — he  cannot  exercise  this  faculty, 
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and  remains  liable  to  the  injured  party  personally  (The  Ina  Z, 
14  R.  I.  D.  M.  563,  C  C  Turin,  January  17,  1899).  If  this  is 
a  correct  view  of  the  law  it  would,  if  the  owner  had  no  other 
property,  render  the  insurance  he  might  recoTer  liable.  The 
action  is  an  ordinary  personal  action,  the  abandonment  of  the 
ship  a  satisfaction  of  the  claim ;  hence,  if  there  is  no  ship,  or  title 
representing  a  ship,  to  abandon,  the  personal  action  would  take 
its  ordinary  course* 

Personal  injuries  are  probably,  from  the  wording  of  the  law  as 
to  owner's  liability,  subject  to  the  same  restrictions  as  to  the 
amount  that  may  be  claimed  in  all  states,  though  the  amount 
recoverable  is  limited  as  above;  but  loss  of  life  and  claims 
arising  thereout  are  very  differently  treated.  Here,  in  the 
United  States,  as  I  understand,  there  is  no  general  law  on  the 
subject  PrimA  fade  the  law  is  the  same  as  it  was  in  England 
prior  to  the  passage  of  Lord  Campbell's  Act,  viz.  that  there  was 
no  price  for  the  life  of  a  free  man,  and  therefore  no  adequate 
compensation  could  be  granted  for  its  loss.  At  the  present  time, 
if  the  action  arise  within  the  territorial  limits  of  a  state  having 
such  a  law,  it  can  be  enforced  by  process  in  the  United  States 
courts,  but  not  if  it  arises  on  the  high  seas,  or  where  no  such  law 
exists.  The  difficulty  is  also  felt  in  Great  Britain,  as  Lord  Camp- 
bell's Act  does  not  apply  to  Scotland,  there  being  there  a  remedy 
at  Common  law ;  this  fact  has  been  held,  however,  to  show  that 
the  Act  was  not  intended  to  apply  to  foreigners,  at  all  events  when 
on  board  foreign  ships  on  the  high  seas,  or  in  foreign  waters. 
The  law  of  all  countries  based  upon  that  of  Rome  will,  as  in 
Scotland,  in  all  cases  give  a  right,  subject  to  the  limitation  fixed 
by  the  Commercial  codes.  In  some  states,  e^.  Italy,  these 
claims  have  priority  over  ordinary  collision  damage. 

Turning  from  tort  to  contract,  or  quasi-contract,  it  may  be  well 
to  deal  first  of  all  with  those  which  by  common  consent  require 
and  obtain  the  highest  degree  of  security — ^wages  and  salvage. 
In  these  cases  the  divergency  of  law  is  perhaps  more  extra- 
ordinary than  elsewhere.  In  Great  Britain^  whilst  the  seaman  has 
a  treble  right — (i)  against  the  ship  {in  rem)  with  a  maritime  lien ; 


Digitized  by 


Google 


(     28?     ) 

(2)  against  the  owner  for  whom  he  works  (in  personam) ;  (3) 
against  the  commander  who  engaged  him — his  claims  against  the 
ship  are  deferred  to  those  of  a  salvor,  who  by  saving  the  ship  pre- 
served the  res  for  him,  an  arrangement  which,  if  from  the  insolvency 
of  the  owner  and  death  of  the  commander,  he  has  nothing  else  to 
look  to,  seems  logical  enough ;  but  it  must  be  borne  in  mind  that 
until  1854  in  England,  as  still  in  many  other  countries,  the  seaman 
lost  his  wages  altogether  unless  freight  was  earned — that  is  to  say, 
that  though  he  had  a  right  against  the  ship  for  wages  earned,  no 
wages  were  earned  unless  freight  was  also  earned ;  so  if  the  ship 
were  lost  he  lost  at  once  his  remedy  and  his  security,  whilst  if  the 
ship  were  preserved  by  salvors  and  freight  earned,  he  retained  his 
right  against  the  ship  both  for  the  wages  actually  earned  before 
the  salvage,  and  for  those  which  the  salvage  enabled  him  to  earn 
afterwards,  which  was  a  sufficient  reason  in  that  condition  of  the 
law  for  allowing  salvage  to  take  precedence  of  both  prior  and  sub- 
sequent wages.  It  may  be  said  that  almost  all  of  this  class  of 
contract,  or  quasi-contract,  debts,  each  in  turn,  by  preserving  the 
reSy  enables  the  earlier  ones  to  be  realised  when  the  voyage  is 
finished ;  seamen  have  brought  the  vessel  to  a  certain  position 
where,  meeting  with  sea  damage,  assistance  is  necessary;  it  is 
rendered  by  salvors,  who  bring  the  ship  near  harbour;  then  a 
pilot  appears,  who  enables  them  to  come  close  up  and  within 
reach  of  the  tugs,  which  ultimately  bring  the  ship  into  safety; 
but  the  salvors  could  not  accomplish  their  work  without  the  sea- 
men of  the  ship,  still  less  the  pilot  without  both,  and  even  the 
tug,  in  theory  at  all  events,  could  do  nothing  without  the 
pilot  and  crew  of  the  ship,  which  now  consists  of  crew  and  salvors. 
It  therefore  would  appear  equitable  that  all  those  who  have  a  lien 
or  privilege  should  rank  together  for  services  rendered  together, 
and  each  in  priority  to  services  rendered  previously.  This  is  all 
very  well  inter  sese^  but  it  does  not  solve  the  question  as  between 
them  and  those  having  a  lien,  if  such  there  be,  for  a  tort  such  as 
a  collision ;  but  leaving  this  for  a  moment,  there  is  another  class  of 
persons  who  have  a  claim  which  is  very  generally  considered  as 
one    having  a  privilege  against  the   ship  and   freight.     Cargo- 
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owners  have  lost  their  right  here  by  reason  of  the  provisions  of  the 
Harter  Act,  and  very  frequently  elsewhere  contract  themselves  out 
of  their  rights  by  consenting  to  negligence  clauses  in  the  contracts 
of  carriage,  but  when  this  is  not  done  it  is  clear  that  every  assist- 
ance rendered  to  the  ship,  whether  by  seamen,  salvors,  pilot,  or 
tug,  preserves  the  res  for  them,  and  that  therefore  they  should 
come  in  after  all  these,  if  the  services  are  rendered  during  the 
voyage  on  which  the  cargo  was  carried. 

So  far  as  liens  or  privileges  arising  out  of  contract  or  implied 
contract  are  concerned,  it  would  appear  there  is  no  reason  why 
the  lien  should  extend  beyond  the  res  ;  for  example,  if  a  man  salves 
my  ship  without  agreement  with  me  or  my  agent,  he  does  it  at  his 
own  risk  entirely,  and  ought  only  to  look  to  the  res  for  payment; 
if  he  tows  or  pilots  according  to  the  regular  tariff,  the  law  will 
compel  an  agent  to  pay  that  tariff  if  the  services  are  accepted,  and 
therefore,  though  the  reason  for  the  priority  of  the  privilege 
remains  as  above,  the  personal  liability  of  the  owner  should  also 
remain.  The  enhanced  risk  of  the  salvors  getting  anything  is  a 
reason  for  making  salvage  reward  much  higher  than  any  tariff  or 
rule  of  quantum  meruit  would  give.  One  would  expect  that  the 
same  principle  would  work  out  in  wages  contracts,  and  that  where 
the  principle  that  freight  is  the  mother  of  wages  exists,  those  wages 
would  be  much  higher  than  in  countries  where  the  seamen  have 
a  collateral  right  for  wages  actually  earned  against  the  owner  and 
master  personally.  That  such  is  not  the  case,  but  that  there  is 
no  appreciable  difference  between  the  wages  paid  in  ships  imder 
different  flags  and  with  different  laws  on  the  matter,  when  lying 
in  the  same  port,  can  only  be  ascribed  to  the  habitual  impro- 
vidence and  ignorance  of  the  sea-going  class. 

The  lien  of  the  mortgagee  stands  pretty  much  on  the  same 
basis  as  that  of  the  cargo-owner  so  far  as  other  daims  heretofore 
considered  are  concerned,  but  as  against  the  cargo-owner  himsdf, 
the  latter  looks  to  the  ship,  and  cannot,  without  an  amount  of 
trouble  incompatible  with  the  transaction  of  business,  find  oat 
what,  if  any,  mortgages  are  on  the  ship ;  the  mortgagee,  on  the 
other  hand,  when  he  lends  his  money  knows  that  the  work  of  the 
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ship  is  to  carry  cargo,  and  that  the  cai^o  looks  to  the  ship,  and 
also  can,  and  most  frequently  does,  retain  his  rights  of  personal 
action  against  the  mortgagor ;  hence  it  would  seem  that  the  cargo 
lien  should  rank  before  that  of  a  mortgagee. 

Bottomry,  respondentia,  and  necessaries,  as  these  terms  are 
understood  in  Great  Britain  and  here,  are  money  advanced  and 
stores,  work,  and  labour  supplied  to  enable  the  ship  to  complete 
her  voyage  and  to  earn  freight,  and  therefore  would  seem  to  fall 
under  the  same  category  as  salvage,  pilotage,  and  towage.  In 
many  states,  however,  "  bottomry  "  is  applied  to  a  species  of  con- 
tract most  unusual,  if  not  indeed  illegal,  in  Great  Britain,  at  all 
events,  where  a  man  advances  money  to  iit  out  the  ship,  looking 
for  the  repayment  of  principal  and  interest  at  a  high  rate,  out  of 
the  profits  made  by  the  ship,  and  also  from  the  owner  personally, 
but^  with  a  privilege  in  case  of  non-payment  against  ship  and 
freight  It  is  difficult  to  distinguish  this  class  of  contract  from  a 
mortgage,  except  that  presumably  the  loan  is  for  the  purposes  of 
the  voyage,  whereas  a  mortgage  may  be  for  any  purpose  whatever ; 
this  may  be  a  reason  for  confining  the  remedy  to  the  ship  if  the 
owner  has  not  made  himself  personally  liable  as  well,  but  none  for 
giving  it  a  higher  privilege  as  against  other  claimants  upon  the 
ship  than  a  mortgage  has. 

There  seems  little  reason  why  such  claims  as  insurance  pre- 
miums or  unpaid  purchase-money  should  have  any  lien  at  all 
The  first  is  a  purely  speculative  contract  with  the  shipowner,  the 
latter  one  which  might  be  secured  by  mortgage  or  its  equivalent, 
and  if  not  so  secured  should  not  get  precedence  of  that,  the 
lowest  of  all,  even  if  it  should  have  precedence  of  any  other 
general  debts  of  the  owner — that  is,  have  any  privilege  at  all 
against  the  ship. 

The  main  question  remains.  How  should  a  damage  lien  arising 
out  of  a  tort  by  collision  rank  as  against  the  contractual  liens  or 
privileges,  apart  from  the  question  of  the  personal  liability  of  the 
owner  beyond  the  value  of  the  ship  ?  If  the  principle  be  admitted 
that  the  person  injured  can  seize  the  ship  at  once,  and  hold  it 
against  all  intervening  interests  if  present,  he   should  not  be 
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prejudiced  by  the  accident  of  absence ;  he  is  entitled  to  the  ship 
as  she  stands  after  the  collision,  and  to  be  paid  out  of  her  without 
reference  to  any  persons  who  may  have  unsatisfied  contractual 
claims  upon  her,  but  he  himself  will  have  to  pay  all  subsequent 
charges  upon  her  which  are  necessary  to  enable  him  to  realise  his 
lien — ^that  is  to  say,  that  his  lien  should  take  precedence  of  all  prior 
liens  but  be  inferior  to  all  subsequent  liens  for  services  rendered. 

In  the  happily  improbable  case  of  two  collisions  occurring  on 
the  same  voyage  it  must  logically  follow  that  the  same  principle 
applies  to  both,  and  that,  therefore,  the  second  collision  claimant 
should  take  precedence  of  the  first ;  if  not,  the  second  claimant 
would  come  before  wages  and  salvage  earned  between  the  two 
collisions,  and  after  the  first  collision  claimant,  who,  as  pre^ 
viously  shown,  comes  after  these  claims,  which  is  impossible  and 
absurd. 

As  to  pure  contract  liens  such  as  those  conferred  by  contracts 
deliberately  made,  such  as  wages,  charter-parties,  bills  of  lading, 
mortgages,  and  so-called  bottomries,  entered  into  previously  to  the 
voyage,  and  also  it  may  be  the  other  regular  bottomries  and  con- 
tracts for  necessaries,  the  matter  may  be  left  well  to  the  law  of  the 
flag.  Some  states  may  think  it  to  their  interest  to  encourage 
persons  to  embark  their  money  in  shipping  by  confining  the  right 
to  the  ship ;  others  may  consider  that  the  true  way  to  encourage 
trade  and  shipping  is  to  give  the  widest  possible  remedy  for 
breach  of  contract  and  make  the  shipowner  personally  liable  in 
full ;  or  again  may  think  a  middle  course  desirable,  and  make  him 
personally  liable  up  to  a  certain  empirical  amount ;  or  again,  may 
think  it  best  to  leave  the  matter  at  large,  and  allow  complete 
liberty  of  contract  on  the  point ;  and  even  in  other  contracts  of 
necessity  it  is  purely  a  matter  of  policy  for  each  state  to  decide 
for  itself  what  the  right  outside  the  claim  on  the  ship  itself  should 
be ;  but  so  far  as  the  ship  itself  is  concerned  the  question  is  an 
international  one,  and  the  practice  should  be  uniform,  so  that  the 
Salvor,  the  seamen,  the  pilots,  and  the  tugs  should  know  what 
they  have  to  look  to  in  any  event  without  an  elaborate  and  at  the 
time  impossible  consideration  of  what  the  law  of  the  flag  may  be ; 
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and  ii  fortiori  in  case  of  collision  it  is  necessary  that  so  far  as  the 
ship  is  concerned  the  law  of  all  states  should  be  the  same,  and  on 
principles  of  common  sense  that  the  natural  right  of  a  person  in- 
jured to  recover  his  loss  from  the  person  injuring  him  should 
not  be  confined  to  what  must  often  be  a  purely  illusory  remedy, 
and  that  even  for  that  he  should  not  know  whether  his  claim 
comes  first  or  last  of  a  dozen  others  with  which  he  has  nothing 
to  do. 

It  may  be,  of  course,  in  all  cases  that  the  owner  is  without 
money  and  uninsured,  and  that  the  claim  is  of  necessity  confined 
to  ship  and  freight ;  this  may  happen  in  any  country  and  with  any 
ship ;  the  more  necessary  to  establish  the  position  of  the  injured 
party  with  regard  to  the  ship  itself.  But  in  an  international  ques- 
tion, though  it  is  impossible  to  provide  that  every  shipowner  has 
private  means  available  for  compensation,  this  is  no  reason  for 
not  laying  down  a  uniform  law  both  as  to  how  his  claim  against 
the  ship  and  fireight  ranks  as  regards  other  claims,  and  as  to  the 
extent  to  which  he  should  be  liable  irrespective  of  the  value  of 
the  ship,  especially  as,  if  the  ship  is  insured,  in  case  of  loss  there 
is  still  personal  property.  The  only  other  possible  alternative 
would  appear  to  be  to  have  a  uniform  law  that  all  collisions  were 
to  be  treated  as  inevitable  accidents  so  far  as  civil  liability  was 
concerned — that  is,  that  in  no  case  should  damages  be  recoverable. 
Practically  all  ships  are  insured,  and  the  loss  falls  on  the  under- 
writers. They  have  no  knowledge  of  or  means  of  preventing  col- 
lisions, and  it  is  simply  a  game  of  chance  with  them  as  to  who 
pays;  there  is  no  negligence  on  their  part  to  entail  damages. 
But  the  court  and  the  lawyers  have  to  be  paid  for  finding  out.  If 
those  payments  come  to  ten  per  cent  on  the  amount  recovered, 
the  underwriters  as  a  class  would  put  the  ten  per  cent  into  their 
pockets  until  competition  required  them  to  reduce  the  rates,  when 
ihe  shipowner  and  cargo-owner  would  get  the  benefit  of  it ;  whilst 
if  the  penalties  on  officers  of  loss  of  certificates  for  bad  navigation 
were  still  in  force,  the  officer  would  only  wish  to  keep  clear  of 
collision,  not  so  to  navigate  as  to  endeavour  to  save  his  owner's 
pocket  by  having  a  collision  according  to  his  view  of  the  law. 
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Probably  under  these  conditions  ships  would  treat  one  another  as 
Dogberry  advised  the  constable  to  treat  the  suspected  thief,  and 
there  would  be  fewer  collisions  and  consequently  less  loss  than 
under  any  existing  system.  Here,  again,  premiums  would  fall, 
and  the  shipowner  ultimately  be  benefited.  I  must  apologise, 
however,  for  suggesting  such  a  drastic  method  to  a  company  of 
lawyers,  who  would  possibly  be  suflferers  from  it. 

At  the  recent  conference  in  London  it  is  true  that  a  resolution 
was  carried  which  was  to  produce  uniformity  by  adopting  the  Con- 
tinental limit  as  a  minimum,  and  some  empirical  value  per  ton 
like  that  of  Great  Britain  as  a  maximum  ;  personally  I  can  only 
regret  it,  as  I  fear  that  it  only  puts  any  hope  of  uniformity  in  this 
question  further  off  than  ever.  No  doubt  it  would  be  an  apparent 
advantage  to  the  British  shipowner,  though  whether  the  real 
interest  of  the  shipowner  is  not,  in  face  of  the  fierce  competition 
of  all  peoples,  nations,  and  languages  for  freights,  to  give  a  larger, 
rather  than  a  reduced,  security  may  well  be  questioned  ;  but  there 
can  be  no  question  of  the  unwillingness  of  the  British  Parliament 
to  pass  an  Act  which  the  Conservative  element  would  say  was  in- 
tended to  change  a  law  under  which  Great  Britain  in  general,  and 
her  mercantile  marine  in  particular,  had  flourished  abundantly  and 
relatively  more  than  any  nation  where  the  proposed  law  exists^ 
and  which  the  Liberal  element  would  say  was  intended  for  the 
protection  of  a  class,  the  shipowners,  who  had  always  shown  them- 
selves exceedingly  well  able  to  take  care  of  themselves,  at  the  ex- 
pense of  the  community :  and  I  venture  to  think  that  if  uniformity 
is  only  to  be  obtained  by  change  in  this  direction,  it  is  never  likely 
to  come  within  the  range  of  practical  politics. 

Of  course,  it  is  difficult  to  defend  the  actual  figures  of  the 
British  limit,  and  indeed  there  seems  but  little  logic  in  making 
the  limit  a  fiinction  of  the  tonnage  of  the  wrongdoing  ship.  As 
Lord  Palmerston  said  in  1861,  when  the  Merchant  Shipping  Bill 
establishing  the  system  was  before  the  House,  he  could  not  see  why 
a  man  should  pay  less  for  shooting  another  with  a  pistol  than  with 
a  gun ;  and  one  cannot  see  why  a  tug-owner  who  has  perhaps 
;^ioo,ooo  invested  in  that  class  of  craft,  averaging  fifty  tons  eachy 
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should  pay  less  if  he  sink3  a  valuable  ship  by  the  clumsiness  of  his 
servants  in  a  tug  than  the  owner  of  a  sailing-ship  of,  say,  one 
thousand  tons,  in  which  the  whole  of  his  capital  is  invested,  and 
which  is  worth  ;£'5,ooo.  A  more  reasonable  method  of  limit 
would  appear  to  be  that  the  amount  should  be  a  function  of  the 
tonnage  of  the  injured  vessel,  so  as  to  exclude  fancy  values,  such 
as  would  naturally  appertain  to  the  Columbia  or  the  Shamrock  for 
example  ;  but  when  the  Common-law  principle  of  a  master  being 
liable  in  solido  for  the  torts  of  his  servants  in  the  execution  of 
their  duty  is  once  departed  from,  it  is  difficult  to  find  any  logical 
ground,  but  the  least  logical  of  all  would  appear  to  be  to  make  the 
limit  the  value  of  the  weapon  with  which  the  injury  was  done,  if 
it  could  be  found  after  the  injury  was  done. 

F.  W.  Raikes. 

Jurisdiction  founded  on  Domicii^ 

The  Chairman  intimated  that  a  paper  on  this  subject  had  been 
prepared  by  Mr.  W.  W.  Vickers,  of  Toronto,  and  that  Mr.  Vickers 
was  present ;  but,  in  view  of  the  lateness  of  the  hour,  that  gentle- 
man had  intimated  that  it  would  be  agreeable  to  him,  if  it  should 
be  to  the  Conference,  that  the  paper  should  be  deemed  read  and 
referred  to  the  executive  council  for  publication  in  the  report 
This  course  was  accordingly  adopted. 

The  paper  was  as  follows  \— 

DoMiciL  AS  A  Foundation  for  Jurisdiction. 
General. 

There  is,  perhaps,  to-day,  a  greater  need  than  ever  before  for 
the  attention  of  all  jurists  to  International  Law,  and  there  never 
was  so  grand  an  opportunity  of  bringing  under  the  searchlight  of 
modem  civilisation  the  different  questions  handled  in  so  many 
divers  ways  by  the  nations  whose  desire  for  harmony  and  peace 
has  brought  about  what  has  been  termed  a  philosophical  unity 
under  the  head  of  International  Law.     The  trend   of  modem 
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times  has  been  to  bring  out  unity  in  variety,  and  we  have  one 
class  of  jurists  who  see  in  the  uniformity  of  legislation  of  different 
territories  a  menace  to  the  progress  of  each  individual  nation,  in 
so  far  as  each  state  is  prevented  from  enjoying  that  freedom  of 
thought  and  movement  which  brings  about  reforms  in  every 
department  of  law.  There  are  many  problems  of  International 
Law  for  solution  presented  to  each  individual  state,  but  civilisation 
is  becoming  more  and  more  widespread,  and  the  desire  for  peace 
and  harmony  in  external  and  internal  relations  is  bringing  about 
that  friendliness  to  strangers  which  is  to-day  the  mark  of  the 
prosperous  nation  in  all  its  relations  of  life.  There  is  one  sove- 
reign law  which  is  at  the  basis  of  International  Law,  and  that  law 
is  the  biblical  precept,  **  Do  unto  others  as  you  would  they  should 
do  unto  you,"  and  the  recognition  of  this  great  principle,  or  the 
one  law,  will  soften  and  solve  many  of  the  seeming  difficulties 
with  which  the  subject  of  International  Law  to-day  is  fraught 
Uniformity  means  oneness  and  unity,  and  there  is,  perhaps,  no 
more  important  topic  in  International  Law  to-day  than  that  with 
which  it  is  proposed  to  deal— domicil  as  a  foundation  for  juris- 
diction. It  would  appear,  at  times,  that  the  nations  are  separating 
farther  and  farther  from  each  other,  in  so  far  as  the  personal 
statutes  are  concerned,  but  the  means  of  communication  which 
bring  to  us  this  knowledge  of  lack  of  agreement  should  be  the 
means  of  bringing  about  the  ultimate  harmony  in  all  legislative 
enactments  upon  international  topics.  It  is  hardly  necessary  to 
point  to  the  unity  in  language,  sentiment,  religion  and  trade, 
which  binds  the  English-speaking  peoples  of  the  world,  and  the 
uniformity  of  laws  would  simply  make  sure  the  progress  which 
has  been  made  in  the  line  of  universal  peace  and  goodwill  to  all 
mankind.  The  importance  of  all  topics  of  International  Law  is 
sometimes  neglected  because  the  individuals  of  the  different  States 
do  not  recognise  the  benefits  which  are  derivable  from  such  a 
condition  of  universal  peace.  If  the  trade  relations  be  perfectly 
harmonious  and  free,  and  there  be  a  proper  measure  of  respect 
each  for  the  other  of  the  nations,  no  condition  of  affairs  which  is 
not  based  on  the  same  rule  of  peace  and  harmony  can  stand. 
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British  North  America  Act 

Canada,  as  a  dependency  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  takes  its  powers  by  the  express  enactment  of 
the  Imperial  Parliament,  which  is  familiar  to  all  jurists  under  the 
name  and  tide  of  The  British  North  America  Act  In  looking, 
then,  to  the  powers  which  are  vested  in  the  Parliament  of  Canada, 
it  is  necessary  to  scan  closely  the  legislation,  treaty,  or  other 
positive  enactment  by  which  the  powers  are  granted.  It  is  true, 
as  a  matter  of  judicial  decision  (per  Sir  Henry  Strong,  C.J.C.,  27, 
S.  C.  R,,  p.  473),  that  the  British  Parliament  could  vest  in 
Colonial  legislatures  powers  co-equal  with  its  own  ;  and  if  this  be 
so,  it  is  a  question  for  us  to  determine  with  exactitude  the  nature 
and  extent  of  the  restrictions,  if  any,  which  are  discernible  upon 
the  face  of  the  writing.  If,  therefore,  we  look  at  section  91  of 
The  British  North  America  Act,  we  shall  find  the  following  words 
of  enactment : — 

"  It  shall  be  lawful  for  the  Queen,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons,  to  make  laws  for  the  peace,  order  and 
good  government  of  Canada,  in  relation  to  all  matters  not  coming  within  the 
classes  of  subjects  by  this  Act  assigned  exclusively  to  the  legislatures  of  the 
provinces  ;  and  for  the  greater  certainty,  but  not  so  as  to  restrict  the  generality 
of  the  for^[oing  terms  of  this  section,  it  is  hereby  declared  that  (notwith- 
standing anything  in  this  Act)  the  exclusive  legislative  authority  of  the 
Parliament  of  Canada  extends  to  all  matters  coming  within  the  classes  of 
subjects  next  hereinafter  enumerated,  that  is  to  say  :  sub-s.  25,  Naturalization 
and  Aliens ;  sab>s.  26,  Marriage  and  Divorce ;  snb-s.  27,  The  Criminal  Law, 
except  the  Constitution  of  Courts  of  Criminal  jurisdiction,  but  including  the 
procedure  in  Criminal  matters." 

It  follows,  then,  from  this  wording,  that  certain  exclusive 
powers  are  granted  to  the  Dominion  Parliament,  and  that  there 
may  be  no  mistake  about  these  several  matters,  the  provincial 
legislatures  are  expressly  forbidden  to  deal  with  such  matters  of 
exception.  For  the  purposes  of  this  article,  it  is  intended  to  deal 
with  sub-section  26  of  section  91,  which  sub-section  relates  to  the 
subject  of  marriage  and  divorce,  and  in  this  way  to  trace  the 
influence  which  the  technical  doctrine  of  domicil  has  upon  th^ 
jurisdiction  thus  thrust  upon  the  Parliament  of  Canada  to  pass 
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remedial  enactments  at  the  prayer  of  those  over  whom  the  Parlia- 
ment has  authority.  We  thus  see  that  the  Imperial  Parliament 
has  vested  in  the  Parliament  of  the  Dominion  of  Canada  the 
power  to  deal  with  marriage  and  divorce,  and  as  the  federal 
government  has  control  of  these  matters,  the  domicil  of  the 
parties  may  be  the  domicil  of  any  one  or  more  of  the  several 
provinces  which  comprise  the  Dominion,  and  still  preserve  their 
British  political  nationality.  These  powers  are  apparently  such 
as  could  be  delegated  to  a  federal  court,  or  to  the  courts  of  the 
several  provinces  of  the  Dominion,  and  it  is  fairly  arguable  and 
reasonable  to  make  the  statement  that,  on  the  construction  of 
The  British  North  America  Act,  these  powers  "  are  not  in  any 
sense  to  be  exercised  by  delegation  from  or  as  agents  of  the 
Imperial  Parliament,  but  authority  as  plenary  and  as  ample  within 
the  limits  prescribed  by  section  91  as  the  Imperial  Parliament  in 
the  plenitude  of  its  power  possessed  or  could  bestow."  (Qtdon  v. 
Hodgie,  9  A.  C,  p.  132.) 

Domid/, 

To  define  domicil  is  not  an  easy  matter  as  in  later  years  the 
term  has  become  extremely  technical  in  its  use,  and  consequences 
flow  from  domicil  which  were  unthought  of  in  the  day  when 
precedents  in  relation  to  marriage  and  divorce  were  few.  Domicil 
has  been  defined  as  ^'  that  place  where  a  man  has  his  true,  fixed 
and  permanent  home  and  principal  establishment  and  to  which, 
whenever  absent,  he  has  the  intention  of  returning."  Domicil 
differs  from  residence,  for  a  man  can  have  but  one  domicil  whilst 
he  may  have  more  than  one  residence.  Domicil,  in  other  words, 
is  territorial,  and  has  to  do  with  personal  status.  In  matters  of 
status  domicil  is  the  foundation  of  jurisdiction.  "  It  is  the  tie  by 
which  a  person  is  attached  to  a  civil  society"  (see  Westlake, 
*  International  Law,'  p.  263) ;  and  "  certain  questions  must  be 
decided  according  to  laws  chosen  with  reference  to  the  person." 
Again  :  *'  Residence  and  domicil  are  two  perfectly  distinct  things. 
It  is  necessary  in  the  administration  of  the  law  that  the  idea  of 
domicil  should  exist  and  that  the  fact  of  domicil  should  be 
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ascertained  in  order  to  determine  which  of  two  municipal  laws 
may  be  invoked  to  regulate  the  rights  of  the  parties.  ...  It  is 
the  relation  which  the  law  creates  between  an  individual  and  a 
particular  locality  or  country.  To  every  adult  person  the  law 
ascribes  a  domicil,  and  that  domicil  remains  his  fixed  attribute 
until  a  new  and  different  attribute  usurps  its  place."  (See  Lord 
Westbury  in  Belly.  Kennedy^  L.  R.  i  S.  &  D.  A.  320.)  Domicil 
is  peculiarly  a  matter  of  private  international  law,  for  it  covers 
and  has  relation  to  the  duties  and  rights  of  the  individual  to  the 
country  in  which  he  is  domiciled  The  theory  upon  which  the 
law  of  domicil  proceeds  is  that  every  individual  is  and  must 
always  be  a  subject  of  some  one  State  and  is  amenable  to  the 
discipline  of  the  Government  of  that  State.  Domicil  of  origin 
may  be  changed  by  the  acquisition  of  a  domicil  of  choice,  as,  for 
example,  by  naturalisation,  or  by  the  operation  of  the  law,  as, 
for  example,  by  marriage,  but  in  every  case  where  there  is  a 
departure  from  a  domicil  of  origin  the  Courts  of  England  are 
slow  to  recognise  the  domicil  of  one  of  its  subjects  in  a  foreign 
State,  and  require  strict  proof  on  the  part  of  the  individual 
alleging  such  change  of  domicil.  The  domicil  of  the  wife, 
however,  is  always,  according  to  English  and  Canadian  law,  the 
domicil  of  the  husband,  and  under  no  circumstances  do  the 
learned  judges  permit  of  the  acquirement  of  a  separate  domicil  or 
domicil  for  matrimonial  purposes  on  the  part  of  the  wife. 

Marriage, 

To  ascertain  what  marriage  is  in  the  eyes  of  the  law  reference 
can  be  had  to  Mr.  Justice  Story's  work  on  *The  Conflict  of 
Laws,'  section  109,  which  reads  as  follows : — 

"  The  contract  of  marriage  is  the  most  important  of  all  human  transactions. 
It  is  the  very  basis  of  the  whole  fabric  of  civilised  society.  The  status  of 
marriage  \s  juris  gentium^  and  the  foundation  of  it,  like  that  of  all  other  con* 
tracts,  rests  on  the  consent  of  the  parties.  But  it  differs  from  other  contracts 
in  this,  that  the  rights,  obligations  or  duties  arising  from  it  are  not  left  entirely 
to  be  regulated  by  the  agreements  of  the  parties,  but  are  to  a  certain  extent 
matters  of  municipal  regulation  over  which  the  parties  have  no  control  by  any 
declaration  of  their  will." 
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And  agaiiiy  Sir  R.  Phillimore  in  I^  Sueur  v.  Le  Sucur^  L.  R. 
I  P.  D.  147  :— 

"The  contract  of  marriage  is  often  and  tnily  said  to  be  one  oi  juris  gaUium 
in  as  mach  as  it  is  a  contract  not  only  concerning  private  rights,  bat  deeply 
affecting  public  order.     It  is  a  question  both  of  status  and  of  contract." 


English  Law  Cases. 

Marriage  and  divorce  were  originally  subjects  of  ecclesiastical 
jurisdiction,  and  the  bishops  of  the  Church  formed  a  judiciary 
with  an  appeal  to  the  Pope  in  case  of  dissatisfaction.  At  the 
Reformation  the  authority  to  control  such  matters  remained 
vested  in  the  bishops,  but  the  appeal  was  changed  from  the  Pope 
to  the  Crown.  In  the  year  1858  the  law  relating  to  divorce  and 
matrimonial  causes  in  England,  20  and  21  Vict  cap.  85,  was 
amended  and  the  Episcopal  jurisdiction  in  matrimonial  causes 
which  had  belonged  to  it  was  transferred  to  the  Crown ;  and  the 
procedure  for  divorce  a  vinculo  was  changed  from  Parliament  to 
a  regular  Court.  (Westlake,  '  Principles  of  International  Law,' 
p,  71.) 

In  Shaw  v.  Gouldy  L.  R.  3  H.  L.  383,  Lord  Westbury,  in  the 
course  of  his  judgment,  laid  down  the  law  that  *'  it  is  one  of  the 
rules  of  universal  jurisprudence  that  questions  of  personal  status 
depend  on  the  law  of  the  actual  domicil.''  If  then,  the  domicil 
of  the  husband  be  English,  the  law  of  England  is  the  governing 
law  so  far  as  all  questions  relating  to  marriage  and  divorce  are 
concerned,  and  in  applying  this  statement  of  law  to  the  matters 
now  before  us  it  is  plainly  evident  that  the  law  of  domicil  is  one 
of  great  importance. 

In  Whicker  v.  Hume^  7  H.  L.  Cas.  159,  Lord  Cranworth 
states : — 

''  It  is  not  inexpedient  on  questions  of  this  sort  to  say  that  I  think  that  all 
Courts  ought  to  look  with  the  greatest  suspicion  and  jealousy  at  any  of  these 
questions  as  to  change  of  domicil  into  a  foreign  country.  .  .  .  Circumstances 
may  be  so  strong  as  to  lead  irresistibly  to  the  inference  that  a  person  doei 
mean  quaienus  in  illo  exuere  patri(u  But  that  is  not  a  presumption  at  which 
we  ought  easily  to  arrive." 
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There  are,  therefore,  in  all  cases  before  the  English  Courts,  two 
questions  for  decision.  Firstly,  the  domicil  of  origin  of  the 
husband,  and,  secondly,  the  domicil  of  the  husband  at  the 
time  that  the  action  or  proceeding  is  brought  for  a  divorce.  In 
looking  again  at  the  judgment  of  Lord  Westbury  in  Shaw  v. 
Gould,  L.  R.  3.  H.  L.  383,  we  find  this  distinct  enunciation 
of  the  law  on  jurisdiction  to  dissolve  marriages  : — 


"The  position  that  the  tribunal  of  a  foreign  country  having  jurisdiction  to 
dissolve  marriages  of  its  own  subjects,  is  competent  to  pronounce  a  similar 
decree  between  English  subjects  who  are  married  in  England,  but  who  before 
and  at  the  time  of  the  suit  are  permanently  domiciled  within  the  jurisdiction  of 
such  foreign  tribunal,  such  decree  being  made  in  a  bond  fide  suit  without 
collusion  or  concert,  is  a  position  consistent  with  all  the  English  decisions, 
although  it  may  not  be  consistent  with  the  resolution  commonly  cited  as  '  The 
Resolution  of  the  Judges  in  LoUey's  Case.'  On  the  other  hand,  a  decree  of 
divorce  a  vinculo  pronounced  by  a  Court  whose  jurisdiction  is  solely  derived 
from  some  rule  of  municipal  law  peculiar  to  its  forum,  cannot,  when  it 
ventures  upon  the  interests  of  any  other  country  to  whose  tribunal  the  spouses 
were  amenable,  claim  extra-territorial  authority." 


In  Sinclair's  Divorce  Bill  (iSgy)y  A.  C.  469,  H.  L.  (Irish),  the 
rule  is  laid  down  that  great  caution  ought  to  be  observed  in 
allowing  a  petition  for  divorce  to  proceed  in  the  English  Divorce 
Court  where  there  is  ground  for  supposing  that  the  parties  are 
domiciled  out  of  the  jurisdiction  :  "  and  the  broad  statement  may 
be  made  that  where  the  domicil  of  parties  is  English  the  jurisdic- 
tion of  the  Court  is  founded  though  the  marriage  and  delictum 
may  have  taken  place  abroad."  (Ratcliffe  v.  Ratcliffe  and 
Anderson,  i  Sw.  &  Tr.  467.)  Then  again,  in  one  of  the  latest 
cases  before  the  English  Courts,  namely  Le  Mesurier  v.  Le 
MesuricTy  64  L.  J.  P.  C.  97  (1895),  it  is  expressly  decided  that 
where  the  jurisdiction  exercised  is  in  accordance  with  the  principles 
of  International  Law  the  decree  ought  to  be  respected  by  the 
tribunals  of  every  civilised  country ;  but  where  it  is  derived  solely 
from  some  rule  of  the  municipal  law  of  the  particular  country  it 
cannot  claim  extra-territorial  authority  if  it  trenches  upon  the 
interests  of  any  other  country  to  whose  tribunals  the  spouses  are 
amenable."     Hence  a  rule  is  established  by  which  International 


Digitized  by 


Google 


(    .300    ) 

Law  and  Municipal  Law  may  be  distinguished  according  as  it  has 
or  has  not  extra-territorial  eflfect 

The  question  of  a  matrimonial  domicil  has  been  expressly 
negatived,  and  for  the  present,  so  far  as  the  law  of  England  is 
concerned,  the  contention  is  set  at  rest  Any  statement  on  this 
branch  of  case  law  would  not  be  complete  without  the  citation  of 
a  few  cases  in  which  it  would  appear  that  the  Courts  had  founded 
jurisdiction  where  there  was  domicil,  without  residence  {Gillis  v. 
Giilis^  Ir.  Rep.  8  Eq.  597)  ;  residence  of  the  husband  in  England, 
though  both  himself  and  his  wife  were  foreigners  married  in  a 
foreign  country,  and  the  offence  was  committed  in  a  foreign 
country,  provided  his  residence  is  bond  fide  and  permanent  in 
England,  although  not  sufficient  for  the  purpose  of  succession 
{Brodie  v.  Brodie,  2  Sw.  &  Tr.  259;,  but  this  residence  must  be 
dond  fide  {Manning  v.  Manning,  19  W.  R.  479).  Again,  where 
a  natural  bom  English  subject  married  an  English  woman  in 
England  and  afterwards  acquired  a  domicil  in  the  United  States 
and  inter-married  there,  it  was  held  in  Deck  v.  Deck,  2  Sw.  & 
Tr.  90,  that  the  English  wife,  being  a  native  bom  Englishwoman, 
was  entitled  to  present  her  petition,  and  also  held  that  the 
husband  could  not  shake  off  his  liability  to  the  authority  of 
the  laws  of  his  native  country,  and  dissolved  the  marriage. 

The  decision  in  Zc  Sueur  v.  Le  Sueur,  45  L.  J.  P.  873,  in 
which  it  was  decided  that  where  the  husband  had  a  Jersey 
domicil  and  afterwards  deserted  his  wife  and  went  to  America, 
even  if  the  wife,  without  a  sentence  of  judicial  separation,  could 
acquire  a  distinct  domicil  in  this  country  (England)  she  could 
not  make  her  husband  amenable  to  the  /ex  fori  of  her  new 
domicil,  would  seem  to  embody  the  English  Law  as  it  stands 
to-day. 

To  enter  at  greater  length  into  a  discussion  of  the  host  of 
cases  which  have  been  decided  in  the  English  Courts  upon  the 
questions  raised  in  this  paper  would  mean  travelling  too  far 
afield. 
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Canadian  Law. 

In  dealing  with  Canadian  cases  it  may  be  laid  down  as  a 
general  rule  that  all  the  decisions  are  governed  by  the  English 
cases.  So  in  Ontario  we  find  it  laid  down  in  Edwards  v. 
Edwards,  20  Grant,  392,  that  the  domicil  of  the  husband  controls 
the  domicil  of  the  wife.  The  question  of  domicil  in  Canada  is 
raised,  in  the  majority  of  cases,  in  actions  for  alimony,  because,  as 
has  been  set  forth,  the  provincial  judiciaries  have  in  Canada  no 
jurisdiction  to  try  divorce.  The  same  rules  as  are  applicable  to 
the  English  Law  of  domicil  rule  in  Canada.  In  Guest  v.  Guest, 
3  O.  R.  344,  a  husband  obtained  a  divorce  from  his  wife  in  a 
foreign  State  in  which  he  was  bond  fide  domiciled,  by  proceedings 
of  which  notice  was  served  personally  on  the  wife,  which  were  not 
collusive  nor  contrary  to  natural  justice  and  for  delictum  on  the 
wife's  part  Chancellor  Boyd  held  "that  the  husband,  being 
domiciled  in  Ohio,  his  domicil  was  the  domicil  of  his  wife  also,  so 
as  to  give  jurisdiction  to  the  Ohio  Court.  The  effect  of  the 
foreign  decree  is  binding  everywhere,  and  I  hold  that  its  effect  of 
dissolving  the  marriage  should  be  recognised  and  acted  on  in  this 
province." 

The  next  case  in  Ontario  to  which  it  seems  necessary  to  advert 
is  Magum  v.  Magum,  3  O.  R.  570,  and  it  is  notable  as  the 
clearest  and  most  concise  judgment  on  this  question  in  the 
Ontario  Reports.  The  judgment  of  Chancellor  Boyd,  now 
Sir  John  A.  Boyd,  was  sustained  upon  appeal,  11  A.  R.  178. 
The  head  note  of  the  case  read  as  follows : — 

•*  Where,  in  an  action  for  alimony,  it  appeared  that  the  defendant  had  pre- 
viously to  action  brought,  obtained  a  divorce  from  the  plaintiflF  in  Missouri, 
one  of  the  United  States  of  America,  and  for  that  purpose  had  resided  a 
sufficient  time  in  Missouri  to  comply  with  the  local  law  covering  divorce,  yet 
that  his  band  fide  domicil  both  at  the  time  of  his  marriage  with  the  plaintiff 
which  also  took  place  in  the  United  States  and  at  the  time  of  the  said  divorce 
was  Canadian."  Held  : — *'  That  the  divorce  did  not  operate  in  this  province 
so  as  to  bar  the  plaintiffs  claim  for  alimony.  The  marriage  relation  cannot  be 
properly  regarded  as  one  of  mere  contract,  for  the  rights,  duties  and  obligations 
arising  from  it  are  not  left  entirely  to  be  regulated  by  the  agreements  of  the 
parties,  but  are  to  a  certain  extent  matters  of  municipal  regulation.  As  to  this 
the  law  of  domicil  must  be  looked  to.'' 
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The  effect  of  this  judgment  is  to  set  aside  a  divorce  obtained  in 
the  State  of  Missouri,  one  of  the  United  States  of  America,  but 
there  is  the  further  element  that  the  ground  upon  which  this 
divorce  had  been  granted  was  desertion  for  one  year.  In  Canada, 
following  the  law  of  England,  Parliament  will  not  divorce  husband 
and  wife  unless  there  be  proof  of  adultery  and  desertion  on  the 
part  of  the  husband.  In  no  decision  in  the  Ontario  Reports  is 
there  any  encouragement  of  the  doctrine  of  matrimonial  domidi, 
and  the  result  is  that  the  law  as  set  forth  which  provides  that  the 
domicil  of  the  husband  is  the  domicil  of  the  wife  is  in  full  force 
and  vigour.  In  a  comparatively  late  case  of  TailUfer  v.  Taillifer, 
21  O.  R,  337,  where  the  facts  showed  an  ante-nuptial  contract  in 
Quebec  and  marriage  there,  but  residence  and  death  in  Ontario, 
intestate,  the  Courts  held  that  this  contract  must  govern  all  the 
property  of  the  intestate,  movable  and  immovable,  though  situate 
in  Ontario,  provided  that  the  laws  of  Ontario  relating  to  real 
property  had  been  complied  with,  and  that  it  made  no  difiference 
whether  the  matrimonial  domidi  of  the  parties  at  the  time  of 
contract  and  marriage  was  in  Ontario  or  Quebec.  The  case  law 
in  Ontario,  so  far  as  is  applicable  to  marriage,  is  even  more  strict 
and  inelastic  than  that  of  the  mother  land.  But  Hagarty,  C.J. 
(Ontario),  in  Magurn  v.  Magurn^  zi  A.  R.  178,  makes  the  state- 
ment that  '^  there  is  no  safe  ground  for  distinction  between  domicil 
for  succession  and  for  matrimonial  purposes,  or  a  domicil  by 
residence."  The  learned  Chief  Justice  refers  particularly  to 
Harvey  v.  Farnie^  5  Pro.  D.  153,  as  the  authority  for  such 
statement 

In  Stevens  v.  Fiske^  decided  12th  January,  1885,  in  the  Supreme 
Court  of  Canada  (8  Legal  NewSy  p.  42 ;  Cassel's  Digest,  235), 
both  parties  were  domiciled  in  New  York,  and  though  the  husband 
lived  for  some  years  in  Montreal,  his  wife,  being  a  resident  of  the 
State  of  New  York,  instituted  proceedings  before  the  Supreme 
Court  of  New  York  on  the  ground  of  the  husband's  delictum. 
The  husband  was  personally  served  with  process  at  Montreal,  and 
appeared  by  his  attorneys.  The  wife  obtained  a  decree  absolute. 
In  an  action  for  account  brought  by  the  wife  against  her  husband, 
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the  husband  set  up  the  defence  that  she  was  still  his  wife,  and 
could  not  maintain  an  action.  Mr.  Justice  Gwynne  cites  the  rule 
as  to  domicil  for  divorce,  and  refers  to  Deck  v.  Deck^  2  Sw.  & 
Tr.  91 ;  Bond  v.  Bond^  Ibid,  93 ;  Ntboyet  v.  Nihoyet^  4  P.  &  D.  1 ; 
Harvey  v.  Famie^  8  A.  R.  53,  and  states : — "  We  should  not,  in 
my  judgment,  hesitate  to  recognise  the  decree  in  the  Supreme 
Court  of  New  York  to  be  valid  and  binding  on  the  defendant" 
Mr.  Justice  Henry  supported  the  decision  in  the  following  terms  : — 
'*The  New  York  Court  had  full  jurisdiction,  and  its  decree 
dissolved  the  marriage.  By  comity  of  nations,  respect  must  be 
shown  to  the  decision  of  a  foreign  Court  shown  to  have  jurisdiction 
over  the  parties." 

American  Law, 

In  seeking  for  the  foundation  of  jurisdiction  in  the  Courts  of 
the  United  States,  we  find  that  the  domicil  of  the  husband  is  the 
domicil  of  the  wife,  and  though  the  husband  has  the  authority  to 
determine  where  it  shall  be,  his  domicil  does  not  change  with 
hers.  To  this  general  statement  there  are  two  exceptions : — 
.  {d)  A  wife  may  in  proper  circumstances,  as  where  she  is 
abandoned,  acquire  a  settlement,  separate  from  her  husband. 

ip)  Where  married  parties  are  living  under  a  judicial  separation 
or  divorce  from  bed  and  board,  the  domicil  of  the  wife  does  not, 
follow  the  husband's.  ('  Bishop  on  Marriage  and  Divorce,'  6th  £d. 
2nd  vol.,  p.  115.) 

The  treatise  writer  lays  down  as  a  statement  of  the  law  as  it 
exists  in  the  United  States,  that  when  the  law  authorises  a  suit 
between  a  husband  and  his  wife  for  divorce,  and  makes  the 
jurisdiction  for  it  dependent  among  other  things  on  domicil,  there 
is  an  irresistible  implication  that  if  she  needs  a  separate  domicil 
to  give  effect  to  her  rights,  or  if  his  case  requires  her  to  have  one 
to  make  his  effectual,  the  law  has  conferred  it  on  her.  And  he 
further  urges  that  it  would  not  be  necessary  to  regard  the  wife's 
separate  domicil  as  complete  for  every  purpose,  but  it  is  a  quasi 
domicil  for  the  special  purpose  of  divorce. 

In  Cheevery,  Wilson^  9  Wal.  108,  123,  the  Supreme  Court  of 
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the  United  States  decided  that  after  a  husband  has  committed 
the  offence  the  wife  may  acquire  a  new  domicil  wherein  to 
have  the  marriage  dissolved.  (See  also  Bennett  v.  Bennett^ 
Deady,  299.) 

Adultery  is  the  only  ground  of  divorce  recognised  by  the 
English  Law  and  by  the  Canadian  Law,  and  the  same  rule  applies 
in  a  number  of  the  States  of  the  United  States.  Particular 
reference  may  be  had  to  the  State  of  New  York  which  expressly 
provides  that  divorce  shall  be  obtained  for  no  other  cause. 

The  Code  of  Civil  Procedure  in  New  York  State,  sections  1756 
and  1768,  are  in  terms  as  follows  : — 

*'  Sec.  1756.  In  either  of  the  following  cases,  a  husband  or  a  wife  may 
maintain  an  action,  against  the  other  party  to  the  marriage,  to  procure  a  judg- 
ment divorcing  the  parties  and  dissolving  the  marriage,  by  reason  of  the 
defendant's  adultery : — 

"  (I.)  Where  both  parties  were  residents  of  the  State  when  the  offence  was 
committed. 

"  (2.)  Where  the  parties  were  married  within  the  State. 

**(3.)  Where  the  plaintiff  was  a  resident  of  the  State  when  the  offence  was 
committed,  and  is  a  resident  thereof  when  the  action  is  commenced. 

"  (4.)  When  the  offence  was  committed  within  the  State,  and  the  injured 
party,  when  the  action  is  commenced,  is  a  resident  of  the  State. 

'*  Sec.  1768.  If  a  married  woman  dwells  within  the  State  when  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of  the  last  two 
articles,  she  is  deemed  a  resident  thereof  although  her  husband  resides  else- 
where.'* 

It  will  be  seen  by  reference  to  these  sections  of  the  Code  that 
if  a  married  woman  dwells  within  the  State  at  the  time  of  the 
commencement  of  an  action  against  her  husband  she  is  deemed  a 
resident  thereof,  although  her  husband  resides  elsewhere,  and  the 
Courts  in  New  York  State  have  jurisdiction  to  divorce  the  parties 
and  dissolve  the  marriage.  Domicil  in  the  sense  in  which  it 
is  used  in  connection  with  English  and  Canadian  decisions  is  not 
a  prerequisite  to  an  action  on  the  part  of  either  husband  or  wife  in 
the  United  States.  Prior  to  the  first  day  of  July,  1899,  in  the 
State  of  North  Dakota  the  laws  regarding  marriage  were  so  lax  as 
to  enable  a  party  to  obtain  a  divorce  after  three  months'  technical 
residence.  The  grounds  upon  which  some  two  thousand  or  more 
divorces  were  obtained  in  the  past  five  years  in  North  Dakota 
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were  "cruel  treatment"  and  "grievous  mental  suflfering."  The 
laxity  of  the  North  Dakota  Statutes  in  this  respect  was  responsible 
for  a  large  increase  in  the  revenue  of  the  State. 

In  deference  to  public  opinion  and  the  antagonistic  attitude  of 
the  Bench  and  Bar  the  law  has  been  amended  and  the  term  of 
residence  extended  to  what  may  be  deemed  a  reasonable  lapse  of 
time,  namely  one  year's  legal  residence.  The  amended  legislation 
now  provides  for  the  annulment  of  decrees  of  divorce  which  have 
been  obtained  upon  a  false  statement  of  the  citizenship  of  the 
party  applying  for  relief.  The  ease  and  facility  with  which 
.divorces  were  obtained  in  first,  South  Dakota,  then  in  North 
Dakota^  attracted  the  attention  of  the  world :  but  this  disrepute 
was  more  than  offset  by  the  refusal  of  the  judges  of  New  York 
Supreme  Court  to  recognise  such  divorces  as  valid  when  questioned 
in  their  jurisdiction. 

Comparison. 

In  thus  comparing  the  case  law  of  the  several  countries  to  which 
particular  reference  has  been  made,  it  is  found  that  the  law  of 
England  and  Canada  requires  a  strict  technical  sense  of  domicil 
as  the  foundation  of  jurisdiction  in  matters  of  status.  In  the 
United  States  cases  on  the  contrary,  we  find  that  the  law  has,  in 
-some  instances,  run  to  the  opposite  extreme  and  domicil  as  known 
to  us  in  its  technical  sense  gives  place  to  residence  in  founding 
jurisdiction  to  try  such  causes. 

The  question  for  jurists  to-day  would  seem  to  be,  How  can 
domicil  and  residence  be  reconciled,  each  as  a  basis  of  a  proceeding 
-which  deals  with  the  personal  status  of  the  people  ?  And  again, 
-Can  the  remedy  of  divorce  be  restricted  to  the  moral  offence  ? 

Uniform  legislation  would  necessarily  bring  about  general 
.recognition  of  the  judgments  of  the  Courts  of  all  lands,  and  by 
this  consensus  of  enactment  a  union  would  be  established  which 
would  be  a  plank  in  the  platform  of  universal  peace  and  good  will, 
which  is  the  ideal  of  international  jurists. 

The  science  of  law  is  the  reduction  of  all  phases  of  law  to  one, 
.and  if  there  be  but  one  law  in  connection  with  these  matters,  the 
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world  would  be  distinctly  the  gainer.  From  the  Canadian  stand- 
point it  would  seem  desirable  to  have  either  a  Federal  Court  or 
grant  jurisdiction  to  the  Superior  Courts  in  each  province,  to  deal 
with  such  matters. 

The  stringent  rule  of  domicil  could  perhaps  be  relaxed,  and  in 
safeguarding  the  status  of  the  husband,  a  little  more  liberal  view 
could  perhaps  be  taken  of  the  wife's  rights  and  burdens  so  far  as 
the  State  is  concerned 

Recent  legislation  in  England,  Canada,  and  United  States  beais 
the  imprint  of  the  modem  thought  of  the  freedom  of  the  married 
woman  in  so  far  as  her  property  rights  are  involved ;  but  the 
United  States  is  the  one  country  which  recognises  the  right  of  a 
wife  to  acquire  such  residence  as  is  necessary  to  found  jurisdiction 
to  free  herself  from  the  burden  of  an  immoral  husband.  The 
legislative  enactments  of  progressive  nations  would  seem  to  place 
the  married  woman  on  a  legal  equality  with  her  husband  so  far  as 
her  ability  to  make  contracts  and  hold  property  is  concerned,  and 
it  has  been  laid  down  by  some  treatise  writers  that  marriage  is 
wholly  a  matter  of  contract  Taking  it  for  granted  that  marriage 
b  both  a  status  and  a  contract,  could  the  freedom  which  is  now 
given  to  the  wife  as  regards  contracts  be  extended  to  status? 
The  large  question  of  extra-territorial  legislation  looms  up  in  the 
mind,  and  behind  it  comes  the  subject  of  foreign  judgments  and 
other  matters  of  Private  International  Law,  the  solution  of  which 
will  be  made  easy  if  the  law  of  domicil  be  made  uniform  for  ail 
nations. 

Report  of  Executive  Council. 
Mr.  Alexander  then  read  the  following  report : — 

Report  of  the  Executive  Council  for  the  year  1898-99. 

The  Executive  Council  are  glad  to  report  that  the  difficulties 
which  prevented  an  earlier  realisation  of  the  wish  long  entertamed 
by  many  members  of  the  Association,  that  it  should  hold  a 
Conference  in  the  United  States,   have  at  length  disappeared. 
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By  the  kind  invitation  of  the  American  Bar  Association^  a  most 
successful  gathering  of  members,  new  and  old,  has  assembled  in 
the  city  of  Buffalo.  In  connection  with  the  Conference,  upwards 
of  sixty  gentlemen  from  the  United  States  and  Canada  have 
become  members  of  the  Association. 

They  recommend  that  it  be  left  to  the  Executive  Council  to 
arrange  for  the  next  Conference  to  be  held  in  France,  probably  at 
Rouen,  and  preferably  in  August,  during  the  Paris  International 
Exhibition  of  next  year,  if  this  should  be  found  practicable. 

The  Executive  Council  has  met  in  London  five  times  since  the 
last  Report  It  has  received  and  dealt  with  reports  from  the 
Special  Committees  on  Maritime  Law,  Foreign  Judgments,  and 
International  Arbitration,  which  have  already  been  submitted  to 
the  Conference. 

It  is  recommended  that  the  election  of  President  and  other 
officers  of  the  Association  be  referred  to  the  next  meeting  of  the 
Executive  Council. 

Obituary. 

The  following  members  of  the  Association  have  died  since  the 
last  Report : — 

Dr.  R.  N.  Pankhurst,  Manchester. 

M.  Alphonse  Rivier,  Geneva, 

Sir  George  Baden-Powell,  K.C.M.G.,  M.P.,  London. 

Herr  H.   H.    Meier,  formerly  Chairman  of  the  North 

German  Lloyd,  Bremen. 
Mr.  William  Laird,  Liverpool 
Dr.  G.  W.  Leitner,  Woking,  England. 
Hon.  Stephen  J.  Field,  Judge  of  the  Supreme  Court  of  the 

United  States,  Washington. 
Dr.  Thomas  Spinks,  Q.C,  London. 

Buffalo,  N.Y.,  2nd  Sept.  1899.  On  behalf  of  the  Fjcecutive 
Council. 

Joseph  G.  Alexander     j  Hon.  Gen. 
George  G.  Phillimore  j        Sees. 
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Dr.  Stocquart  (Brussels) :  I  move  the  adoption  of  the  report 
At  the  same  time,  ladies  and  gentlemen,  allow  me  to  avail  myself 
of  this  opportunity,  as  a  member  of  the  Bar  of  the  Court  of 
Appeal  of  Brussels,  to  thank  the  gentlemen  who  have  read  papers 
before  this  Conference  for  their  persevering  efforts  to  promote 
and  defend  the  cause  of  peace  and  justice,  and,  consequently,  the 
era  of  freedom,  because  that  lies  at  the  heart  of  every  right- 
minded  man.     (Applause.) 

The  motion  was  seconded  and  the  report  adopted 

The  Chairman  :  It  would  not  be  fitting  to  close  this  Confer- 
ence without  recognising  the  courtesies  that  have  been  extended 
to  us.  I  understand  resolutions  have  been  prepared  on  that 
subject 

Sir  William  Kennedy  :  Mr.  Chairman,  I  have  much  pleasure 
in  submitting  to  this  meeting  the  following  resolution : — 

Resolved,  that  the  thanks  of  this  conference  be  given  to  the 
American  Bar  Association  and  to  the  Erie  County  Bar  Association 
for  the  generous  and  hearty  hospitality  shown  by  them  to  this 
Conference. 

I  am  sure  that  those  who,  like  myself,  have  enjoyed  with 
immense  pleasure  our  reception  here,  will  desire  most  heartily  to 
place  this  resolution  on  our  records.  I. think  I  may  say  without 
exaggeration  that  it  is  impossible  for  any  gathering  to  have  been 
more  thoughtfully  provided  for,  more  generously  received,  or 
treated  in  every  way  in  a  more  friendly  manner  than  we  have 
been.  I  trust  that  nobody  here  imagines  for  one  moment, 
because  of  the  brief  terms  in  which  this  resolution  is  phrased,  that 
we  are  the  less  heartily  thankful  and  permanently  grateful  for  that 
which  we  here  acknowledge  in  words  perhaps  hardly  adequate  to 
the  occasion. 

The  Chairman  :  Perhaps  I  may  be  permitted  to  call  on  the 
vice-president  of  the  Association  for  Denmark  to  second  the 
resolution. 
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Dr.  HiNDENBURG:  I  take  great  pleasure  in  seconding  the 
resolution  proposed  by  Sir  William  Kennedy. 

The  motion  was  cordially  adopted. 

Hon.  Everett  P.  Wheeler  (of  New  York) :  It  gives  me  great 
pleasure  to  move,  sir,  that  the  thanks  of  this  Conference  be  given 
to  the  municipal  authorities  of  the  city  of  BulOTalo  for  the  use  of 
the  Council  Chamber  of  the  City  Hall  for  our  meetings. 

The  motion  was  seconded  by  Rev.  Dr.  Stoddard  (New  York)^ 
and  heartily  adopted. 

Mr.  T.  G.  Carver,  Q.C.  (London):  I  have  the  honour  to 
move  that  the  thanks  of  this  Conference  be  given  to  the  President 
of  the  Conference,  Sir  William  Kennedy,  to  the  Honorary  Presi- 
dent of  the  Conference,  Senator  Manderson,  and  to  the  Vice- 
President  for  the  United  States,  Judge  Baldwin,  for  their  very 
able  and  kind  conduct  in  the  chair. 

Mr.  Eugene  P.  Carver  (Boston,  Mass.)  :  I  take  great  pleasure 
in  seconding  that  motion. 

The  Secretary  having  put  the  motion,  it  was  heartily  adopted. 

The  Chairman  :  Gentlemen,  the  work  of  the  Eighteenth 
Conference  of  this  Association  is  concluded.  I  think  we  may 
hope  that  it  will  not  prove  unfruitful  Seldom  have  I  heard  a 
dearer  presentation  of  any  subject  of  difficulty  than  that  made  by 
Mr.  Carver  in  his  proposals  with  reference  to  Marine  Insurance. 
(Applause.)  It  was  not  to  be  expected  that  on  a  subject  so 
delicate,  and  in  which  interests  so  important  were  involved,  entire 
unanimity  would  be  obtained,  but  important  advances  have 
certainly  been  made  towards  a  common  understanding,  and  we 
have  every  reason  to  think  that  the  committee  which  has  been 
constituted  for  the  consideration  of  the  subject  will,  by  their 
labours,  contribute  essentially  to  some  more  general  understand- 
ing between  commercial  nations  on  the  subject  so  interesting 
to  all. 
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So  far  as  the  matter  of  international  arbitration  is  concerned,  I 
think  we  may  say  we  have  shown  our  discretion  in  not  obtruding 
our  own  opinions  upon  the  world  without  the  fullest  consideration 
of  the  positions  taken  by  the  representatives  of  the  Powers  at  the 
Hague,  and  that  full  consideration  could  hardly  be  taken  without 
laying  the  matter  over  for  the  deliberations  of  another  year.  You 
have  appointed  a  committee  on  that  subject  We  shall  look  for 
the  result  of  their  labours  at  Rouen  with  interest,  and  I  cannot 
doubt  that  they  may  contribute  something  towards  giving  solidity 
to  the  great  court  of  nations  which  we  hope  to  see  constituted  in 
the  course  of  the  next  few  years. 

I  will  not  allude  to  the  various  papers,  so  learned,  so  fresh,  so 
interesting,  that  have  been  presented  to  us,  but  I  think  I  may  say 
that  the  report  of  this  meeting,  and  the  volume  of  Transactions 
which  will  be  made  up  from  it,  will  be  one  of  interest,  not  only  to 
uSy  but  to  the  civilised  world. 

I  pronounce  the  Eighteenth  Conference  adjourned  without 
day. 

Note, — A  paper  by  Mr.  John  S.  Ewart,  Q.C.,  Winnepeg,  which 
arrived  too  late  to  be  included  in  the  programme,  will  be  found 
printed  in  the  Appendix. 
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Publications  received  since  the  issue  of  the  Report  of  the 
Executive  Council^  September,  1898. 

The  Peacemaker  and  Court  of  Arbitration,  by  the  Univeisal  Peace  Unioo^ 

Philadelphia. 
The  Herald  of  Peace,  by  the  Peace  Society,  London. 
Comit^  Maritime  International,  Conference  d'Anvers,  septembre  1898. 
Rerne  G^^rale  de  Droit  International  Pnblic. 
Malice  as  an  ingredient  of  a  civil  cause  of  action,  by  L.  C.  Krauthoff. 
Journal  du  Droit  International  Priv^  et  de  la  Jurisprudence  compart,  par 

^ouard  Clunet. 
Proc^-verbal  des  reunions  de  la  Commission  du  Bureau  International  de  la 

Paiz  \  Turin,  1898. 
Modem  Political  Institutions,  by  Simeon  £.  Baldwin,  LL.D. 
Freedom  of  Private  Property  on  the  Sea  from  Capture  during  War,  by  Chas, 

Henry  Butler. 
Collisions  at  Sea,  by  F.  C.  Autran. 
The  Trial  of  Crime  in  France,  by  Thos.  Barclay,  LL.B. 
Brevi  Cenni  nelle  Averie  Comuni  o  Generali,  di  Giulio  Andreis. 
Report  of  the  Twenty-first  Annual  Meeting  of  the  American  Bar  Association. 
Pax  1  Ricordo  del  29  Settembre,  1898.  I  congressisti  della  pace  a  Torre  Pellice. 
Der  ewige  Krieg  nnd  die  Friedenskonferenz,  Freiherr  Alex,  von  Siebold. 
l^tude  snr  un  nouveau  Trait^  G^^ral  d' Arbitrage,  par  Prof.  A.  Corsi. 
Precis  Historique  du  Mouvement  en  faveur  de  la  Paix,  par  l^lie  Ducommun. 
Report  of  the  Melbourne  Chamber  of  Commerce,  1898-99. 
Reports  of  the  American  Bar  Association,  r896  and  1898. 
Proceedings  of  the  American  Bar  section  of  Leg&l  Education,  1894,  1895. 
Report  on  Legal  Education.     Prepared  by  a  committee  of  the  American  Bar 

Association  and  the  United  States  Bureau  of  Education,  1891. 
L'organisation  de  la  Paix,  par  £mile  Arnaud. 
The  Hague  Peace  Conference,  1899. 
Treaty  of  Washington,  1871. 
Albany  Law  Journal,  January,  1899. 
Russia  e  Finlandia,  by  Prof.  Alessandro  Corsi. 
President's  Address  at  the  Eighth  Annual  Meeting  of  the  Virginia  State  Bar 

Association,  1896. 
Report  of  the  Committee  on  Library  and  Legal  Literature  to  the  Viiginia 

State  Bar  Association,  1897. 
Report  of  the  Eighth  Annual  Conference  of  Commissions  for  the  promodoo 

of  Uniformity  of  Legislation  in  the  United  States,  1898. 
Proc^- Verbal  de  la  VII*  Assemblde  G^nerale  au  Bureau  international  de  la 

Paix  ^  Berne,  1899. 
VIII*  Rapport  au  Bureau  international  de  la  Paix,  1899. 
Bulletin  de  T Association  Beige  pour  Tunification  du  droit  maritime,  1899. 
The  Law  Magazine  and  Review. 

Conferenza  Marittima  di  Londra,  1899,  by  Douglas  Owen. 
The  Constitutional  questions  incident  to  tiie  Acquisition  and  Government  by 

the  United  States  of  Island  Territories,  by  Simeon  E.  Baldwin,  LL.D. 
The  Natural  Right  to  a  Nattiral  Death,  by  Simeon  E.  Baldwin,  LL.D. 
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Negotiability  and  Estoppel  :  A  Paper  by  John 
S.  Ewart,  Q.C,    Winnipeg^  Canada, 

Au.  first-examination  students  ought  to  be  ruthlessly  plucked  if 
they  cannot  tell  what  a  ^'  negotiable ''  instrument  is,  and  whence 
its  peculiar  characteristics  were  derived ;  for  the  text-books  make 
it  clear  enough  to  them  that — 

"  Bills  of  exchange  and  promissory  notes  .  .  .  are  by  the  law-mercbant, 
negotiable  in  both  senses  of  the  word  :  (i)  The  person  who  .  .  .  becomes 
holder  may  sne  in  his  own  name  on  the  contract,  and  (2) :  ...  he  has  a  good 
title  notwithstanding  any  defect  of  title  in  the  party  .  .  .  from  whom  he 
took  it."  > 

The  ordinary  common  law  doctrines  were  thus  completely 
antagonised  by  the  provisions  of  the  law-merchant;  for  as 
Mr.  Justice  Byles  says : — ^ 

"  The  object  of  the  law-merchant  as  to  bills  and  notes  ...  is  to  secure 
thdir  circulation,  therefore  honest  acquisition  confers  title.  To  this  despotic, 
bat  necessary  principle,  the  ordinary  rules  of  the  common  law  are  made  to 
bend." 

Or,  as  fiaron  Wilde  puts  it : — ^ 

"The  law-merchant  validates  in  the  interest  of  commerce  a  transaction, 
which  the  common  law  would  declare  void  for  want  of  title  or  authority." 


»  Per  Blackburn,  J.,  in  Crwch  v.  Credit  Fonder,  1873,  L.  R.  8  Q.  B.  374 ; 
42  L.  J.  Q.  B.  183.  Quoted  approvingly  in  Pollock  on  Contracts,  6th  ed. 
p.  219 ;  Chalmers  on  Bills,  5th  ed.  103 ;  McLaren  on  Bills,  197,  445 ; 
Cabab^  on  E^oppel,  p.  130 ;  Addison  on  Contracts,  9th  ed.  1096.  And 
see  Bouvier's  Law  Die.  (Rawle)  tit  Negotiate.  To  same  effect,  per  Bowen, 
L.J.,  in  Simmons  v.  London,  1891,  2  Ch.  p.  294 :  60  L.  J.  Ch.  p.  324. 

«  Swan  V.  N.  B.  A.,  1863,  2  H.  &  C.  185  ;  32  L.  J.  Ex.  273. 

■  Swan  V.  N.  B.  A,,  1862,  7  H.  &  N.  p.  634 ;  31  L.  J.  Ex.  436. 
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And  if  we  ask  the  cause  of  this  divergence  between  the  two 
laws,  Mr.  Bigelow  supplies  the  answer  : — ^ 

''  It  is  here  that  the  law-merchant  appears  in  its  strongest  colours,  and  in  its 
tnost  striking  contrast  to  the  common  law.  It  is  negoticMity  that  affords  tbe 
colouring  and  the  contrast/' 

So  run  the  text-bodes;  and  perfect  familiarity  enables  us  to 
repeat  the  language  not  only  without  criticism,  but  without  a 
suspicion  of  the  possibility  -of  incorrectness.  Are  not  these 
tilings  among  the  very  fundamentals  of  the  law?  Well,  it  will 
do  litde  harm  to  inquire. 

I.  Transferee  suing  in  his  own  name. — The  first  distinguishing 
•characteristic  of  a  bill  or  note — that  a  transferee  can  sue  it  in  his 
own  name — ^is  very  easily  displaced,  and  that  in  four  different 
ways  : — 

(i)  Assignees  of  covenants  "  running  with  the  land  "  could,  and 
can,  sue  cases  upon  them  in  their  own  name.*  This  was  not 
because  of  any  law-merchant  or  law-farmer,  but  because  the 
<:ovenant  was  made  with  the  person  who  for  the  time  being 
had  the  land.     That  is  to  say,  the  covenant  was  ambulatory. 

(2)  It  was  for  the  same  reason,  and  not  because  the  law- 
merchant  so  declared  (an  absurd  idea)  that  the  transferee  of  a 
note  could  sue  upon  it  in  his  own  name  : — 

"  The  note  is  an  original  promise  by  the  maker  to  pay  any  person  who 
shall  become  the  bearer  ;  it  is  therefore  payable  to  any  person  who  successively 
holds  the  note  bond  fitU^  not  by  virtue  of  any  assignment  of  the  promise,  bvt 
by  an  original  and  direct  promise  moving  from  the  maker  to  the  bearer,* 

(3)  All  choses  in  action  might  be  sued  upon  in  equity  in  the 
name  of  the  transferees  of  them.     The  characteristic  in  hand, 

'  On  Bills  and  Notes,  206 ;  and  set  post,  p.  320. 

*  Onward  v.  Smithson,  1893,  i  ^h.  pp.  6,  7  ;  62  L.  J.  Ch.  138;  Mitchdl 
V.  Warner^  1S25,  5  Conn.  498;  Tapscott  v.  tVi/tiams,  1841^  10  Ohio,  443; 
Spencer's  Case  and  notes,  i  Sm.  L.  C.  8th  ed.  106,  fi. 

»  Per  Story,  J.,  in  Bullardv.  Bell^  1817,  Mason,  243.  And  see  Thompson 
V.  Ferrine,  1882,  106  U.  S.  p.  593;  Peacock  v.  Rhodes,  1781,  Doug.  636; 
Grant  v.  Vaughan,  1784,  3  Burr.  1527;  ffilly.  Lewis,  1794,  i  Salk.  132; 
Carter  v.  Palmer,  1700,  12  Mod  380;  Eastern  v.  London^  i886»  34  Ch.  D. 
1X2;  Simmons  v.  London,  1892,  A.  C  201.  But  see  Re  Blakdy^  1867, 
L.  R.  3  Ch.  158,  and  LHxon  y.  Bovill^  1856,  3  ftlacq.  13,  14. 
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therefore,  was  jthat  of  the  courts  of  law,  rather  than  that  of 
certain  choses  in  action;  and  that  which  has  been  spoken  of 
as  a  distinguishing  characteristic  of  bills  and  notes  was  really  but 
a  point  of  practice,  upon  which  the  different  courts  took  opposite 


views. 


1 


(4)  Whatever  may  be  thought  of  these  three  points,  it  will  not 
be  doubted  that  modern  statutes  have  abolished  all  distinctions 
between  "negotiable"  instruments  and  other  choses  in  action 
(arising  out  of  contract),  with  reference  to  the  right  of  assignees 
to  sue  upon  them  in  their  own  names.  All  transferees  may  now 
so  sue 

As  to  this  first  characteristic  then  we  may  say  either  that  it 
never  existed,  or  that  if  it  did,  it  has  been  abolished. 

11.  Honest  acquisition  confers  title. — It  is  very  extraordinary 
that  it  should  ever  have  been  said  that  a  distinguishing  character- 
istic of  "  negotiable  "  instruments  was  that  honest  acquisition  of 
them  confers  title.     Consider  these  points : — 

(i)  A  "negotiable"  instrument  is  a  "negotiable"  instrument 
whether  it  is  due  or  overdue ;  and  yet  honest  acquisition  of  it  at 
one  stage  of  its  career  will  (generally)  confer  title,  but  when  it 
passes  a  certain  age  an  honest  transferee  takes  what  is  given  him 
and  no  more.^ 

{2)  Again,  it  is  not  true  even  of  current  instruments  that  honest 
acquisition  will  always  confer  title;  for  it  will  be  of  no  assistance 
if  the  signature  to  it  has  been  obtained  by  certain  frauds ;  ^  or  if 

'  That  the  point  was  one  of  practice  becomes  very  clear  when  it  is  re- 
membered that  although  an  assignee  of  a  chose  in  action  was  not  permitted 
to  sue  at  law  in  his  own  name,  yet  his  real  presence  was  acknowledged  when 
suing  in  the  name  of  his  assignor.  To  a  defence  valid  as  against  his  assignor, 
it  was  sometimes  a  good  replication  that  the  plaintiff  was  suing  as  a  trustee 
for  the  assignee,  who  was  therefore  the  real  plaintiff.  In  other  words,  courts 
of  law  allowed  transferees  to  assert  their  rights  through  their  trustees,  whereas 
equity  permitted  the  same  thing  to  be  done  directly.  See  Master  v.  Miller^ 
1 791,  4  T.  R.  340,  judgment  of  Buller,  J.,  passim. 

'  '*  Where  an  overdue  bill  is  n^otiated,  it  can  be  negotiated  only  subject 
to  any  defect  of  title  affecting  it  at  its  maturity : "  45  &  46  Vict.  (Imp.)  c.  61, 
s.  36  (2) ;  53  Vict.  (Can.)  c.  33,  s.  36  (2). 

■  Foster  v.  McKintum,  1869,  L.  R.  4  C.  P.  704 ;  Second  Nat.  Bank  ▼. 
Heuntt,  34  Atl.  Rep.  988  (N.  J.). 
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the  amount  ot  it  has  been  fraudulently  increased ;  ^  or  if  the 
signature  to  a  blank  piece  of  paper  has  been  stolen^  and  converted 
into  a  bill ;  *  or  if  even  a  completed,  but  unissued,  bill  be  stolen ; ' 
or  if  a  material  alteration  has  been  made  in  a  bill ;  ^  or  in  many 
other  cases.* 

(3)  Nor  can  it  be  said  that  the  "  honest  acquisition  "  doctrine 
is  confined  to  "negotiable"  instruments,  for  there  is  the  ever- 
widening  class  of  cases  provided  for  by  that  most  important 
rule: — 

**  Generally  speaking,  a  chose  in  action  assignable  only  in  equity  most  be 
assigned  subject  to  the  equities  existing  between  the  original  parties  to  the 
contract ;  but  this  is  a  rule  which  must  yield,  when  it  appears  from  the  nature 
or  terms  of  the  contract  that  it  must  have  been  intended  to  be  assignable  free 
from,  and  unaffected  by,  such  equities."  * 

(4)  The  cases  are  legion,  too,  in  which  honest  acquisition  of 
such  "  non-negotiable "  articles  as  goods  and  lands  will  confer  a 
better  title  than  that  held  by  the  transferor : — 

(a)  A  mortgagee  allows  the  mortgagor  to  have  the  deeds  and 
they  are  fraudulently  deposited  as  security  for  a  loan.  The 
depositee  gets  a  better  title  than  the  depositor  had.' 

(d)  Goods  entrusted  to  a  mercantile  agent  may  be  sold,  and  a 
good  title  passed,  although  he  had  no  interest  in  the  goods,  and 
no  right  to  sell  them.^ 

(c)  Any  one  held  out  as  the  owner  of  goods  may  transfer  a 

^  ScAofiiUv.  Ltmdesborough,  1895,  I  Q.  B.  536 ;  1896,  A.  C.  514. 
'  Byles  on   Bills,   15th  ed.  p.  255  ;   Daniel  on  N^otiable  Instruments, 
§  814  ;  Parsons  N.  &  B.,  vol.  i.  p.  114. 

*  BaxendaU  v.  Bennett^  1878,  3  Q.  B.  Div.  525 ;  Bigelow  on  Bills  and 
Notes,  177,  178,  and  cases  there  cited.  But  see  per  Williams,  J.,  in  Ingkam 
V.  Primrose,  1859,  7  C.  B.  N.  S.  82. 

*  Midaugh  v.  Elliott^  i  Mo.  App.  462  ;  Kingston  Savings  Bank  v.  Bossnum, 
52  Mo.  App.  269 ;  Nemman  v.  King,  43  N.  £.  Rep.  683  (Ohio).  Bat  see 
Morris  Bank  v.  Lawson, ,  27  N.  Y.  272. 

*  Hblson  v.  Beard,  43  N.  £.  Rep.  1040  (Ohio) ;  Columbia  v.  CormU,  1888, 
130  U.  S.  658.  Master  v.  Hill,  1763,  4  T.  R.  320 ;  2  Hy.  BL  I40;  Sm. 
L.  C.  8th  ed.  vol.  i.  p.  856  ;  4$  &  46  Vict.  (Imp.)  c.  61,  ss.  22,  24, 63  ;  53  Vict. 
(Can.),  c.  33,  s.  63. 

*  Re  Agra  and  Masterman's  Bank,  1867,  L.  R.  2  Ch.  397. 

»  Perry- fferrick  v.  Attwood,  1857,  2  De  G.  &  J.  21 ;  27  L.  J.  Ch.  121 ; 
Brocklesby  v.  Temperance,  1895,  A.  C.  173  ;  64  L.  J.  Ch.  433. 
"  The  Factors'  Act,  52  &  53  Vict.  (Imp.)  c.  45,  ss.  2,  7,  8,  9,  la 
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better  title  than  he  has — at  least  the  owner  will  be  estopped  from 
asserting  to  the  contrary.^ 

{d)  A  purchaser  in  market  overt  may  obtain  a  better  title  than 
that  of  his  vendor. 

Negotiability  and  transferability, — Abandoning  then  these  two 

significations  of  "  negotiability,*'  let  us  try  the  dictionary  meaning, 

namely,   "transferability."      This    has    been  adopted  by  some 

writers,  but  only  very  summarily  to  be  departed  from.     For 

example,   in  'Daniel  on    Negotiable   Instruments,'  we  find  it 

stated  that—  ^ 

"  An  instrument  is  called  negotiable  when  the  legal  title  to  the  instrument 
itself,  and  to  the  whole  amount  of  money  expressed  upon  its  face,  may  be 
transferred  from  one  to  another  by  indorsement  and  delivery  by  the  holder,  or 
by  deliTcry  only." 

But  the  learned  author  approves  of  such  language  as  the 

following : — 

"Written  contracts  are  not  necessarily  negotiable,  simply  because,  by  their 
terms  they  inure  to  the  benefit  or  the  bearer.  Doubtless  the  certificates  were 
assignable,  and  they  would  have  been  so  if  the  word  '  bearer '  had  been  omitted, 
but  they  were  not  negotiable  instnunents  in  the  sense  supposed  by  the  appellants. 
Holders  might  transfer  them^  but  the  assignees  took  them  subject  to  every  equity 
in  the  hands  of  the  original  owners**  • 

Here    then  are  documents  which   are  transferable,   but  not 

negotiable.     In  another  paragraph,  referring  to  bills  of  lading,  the 

same  writer  says : — * 

"  Bills  of  lading  are  generally  classed  among  negotiable  instruments  and  are 
frequently  spoken  of  as  negotiable  like  bills  of  exchange,  by  text-writers  and 
by  jurists  of  high  reputation  and  authority.'  But  while  th^  are  assignable  and 
possess  certain  capacities  of  negotiation,  which  assimilate  them  quite  closely  in 
some  respects  to  negotiable  instruments,  they  are  not  negotiable  in  the  same 
sense  as  bills  of  exchange  or  negotiable  promissory  notes.'    And  it  is  more 


»  The  Factors'  Act,  52  &  53  Vict  (Imp.)  c.  45,  ss.  8,  9 ;  Sale  of  Goods 
Act,  1893,  56  &  57  Vict.  (Imp.),  c.  71,  ss.  21  ff. 

*  §  I.    See  a  continuation  of  the  definition  already  quoted  in  Smith's 
Leading  Cases,  loth  ed.  i.  456  ;  and  Addison  on  Contracts,  9th  ed.  1096. 

*  Railroad  Co,  v.  Howard,  7  Wall,  415.     Quoted  by  Mr.  Daniel. 

*  §  1727. 

»  Uckbarrow  v.  Mason,  2  T.  R.  63  ;  Berkling  v.  Wdtling,  7  Ad.  &  E.  22  ; 
Bellw.  Moss,  5  Whart,  189. 

*  Gumey  v.  Behrend,  3  E.  &  B.  622 ;  23  L.  J.  Q.  B.  265  ;  Barnard  v. 
Campbell,  55  N.  Y.  462  ;  I  Smith's  Lead.  Cas.  loth  ed.  693. 
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correct  to  speak  of  them  as  quasi  mgotiabU  instruments^  since  they  are  rather 
like,  than  of,  them.''  > 

It  would  of  course  be  quite  out  of  the  question  to  substitute  for 
"  quasi  negotiable  "  the  phrase  quasi  transferable.  That  would  be 
to  alter  Mr.  Daniel's  meaning,  which  was  that  although  bills  of 
lading  were  capable  of  complete  transfer,  yefc  that  they  lacked 
some  of  **the  peculiarities  which  attach  to  negotiable  paper"— 
in  other  words,  they  are  completely  transferable,  but  only  quasi 
negotiable. 

Not  much  help  is  to  be  obtained  from  the  Codes.  We  find  in 
the  English  and  Canadian  compilations  that — 

"  A  hill  is  negotiated  when  it  is  transferred  from  one  person  to  another  in 
such  a  manner  as  to  constitute  the  transferee  the  holder  of  the  hill.'** 

But  if  we  were  to  say  that  a  blacksmith's  account  "  is  negotiated 
when  it  is  transferred  from  one  person  to  another  in  such  a  manner 
as  to  constitute  the  transferee  the  holder  of  the  account,"  the 
assertion  would  be  quite  as  valid,  and  just  as  fruitless.  For  the 
gist  of  both  statements  is  merely  that  bills  and  accounts  may  both 
alike  be  transferred — a  remark  that,  of  course,  does  not  help  one 
to  appreciate  any  distinction  between  them. 

The  last  hope  of  intelligibility  (upon  the  view  that  negotiability 
means  simply  transferability)  seems  to  be  removed  with  Mr. 
Joseph  Chitty's  perfectly  accurate  remark  ®  that — 

^  Schouler's  Personal  Property,  4lo>  605  ;  Davenport  Nat.  Bank  v.  ffbmeyer^ 

45  Mo.  145. 

*  45  &  46  Vict.  (Imp.),  c.  61,  s.  31  ;  53  Vict.  (Can.),  c.  33,  s.  31.  The 
Codes  also  provide  that  a  bill  containing  "  words  prohibiting  transfer  ...  is 
not  negotiable"  (s.  8) ;  but  the  Codes,  of  course,  do  not  mean  that  such  a  bill 
cannot  be  transferred.  For  as  Chalmers  says  (on  Bills,  p.  129) : — "A  bill 
may  be  transferred  by  assignment  or  sale,  subject  to  the  same  conditions  as 
would  be  requisite  in  the  case  of  an  ordinary  chose  in  action.  Thus  :  C.  is 
the  holder  of  a  note  payable  to  his  order.  He  may  transfer  his  title  to  D.  by 
a  separate  writing  assigning  the  note  to  D. :  Re  Barrington^  2  Scbo.  ft  Lef. 
112  (1804) ;  or  by  a  voluntary  deed  constituting  a  declaration  of  trust  in 
favour  of  D. :  Richardsm  v.  Richardson^  L.  R.  3  Eq.  686  (1867) ;  or  by  a 
written  contract  of  sale  :  Sheldon  v.  Parker^  3  Hun.  (N.  Y.)  498  (1875).  ^ 
bill  is  a  chattel,  therefore  it  may  be  sold  as  a  chattel.  A  bill  is  a  chose  in 
action,  therefore  it  may  be  assigned  as  a  chose  in  action." 

»  Chitty  on  Bills,  nth  ed.  115. 
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*  For  example,  days  of  grace  are  allowed  on  a  note  payable  to  A.  without 
adding  "or  to  his  order  or  bearer  '*  :  Sfnith  v.  Kendall^  1794,  6  T.  R.  123. 
Of  a  similar  note  it  was  said  that  "  It  is  not  necessary  that  such  a  note  should 
be  in  itself  n^otiable,  it  is  sufficient  that  it  should  be  a  note  for  the  certain 
payment  of  a  sum  of  money  whether  negotiable  or  not  **  (per  Lc  Blanc,  J.,  in 
King  V.  Box^  1815,  6  Taunt.  328)  ;  and  a  conviction  for  forgery  of  such  a 
docmnent  was  sustained.  And  see  Whyte  v.  Heyman^  1859,  34  Pa.  143. 
Now  by  the  Codes  (altering  the  law),  45  &  46  Vict.  (Imp.)  c.  61,  s.  8  (4)^ 
53  Vict.  (Can.),  c.  33,  s.  8  (4),  such  a  note  is  "  negotiable." 

«  Barry  v.  Wachosky^  1899,  77  N.  W.  Rep.  1080. 
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"  It  is  now  well  established  that  it  is  not  essential  to  the  Yalidity  of  a  bii? 
that  it  should  be  transferable  from  one  person  to  another."  * 

If  now  we  say  that  bills  are  negotiable  instruments;  that 
negotiable  means  transferable ;  and  that  bills  are  very  often  not 
transferable,  we  have  some  notion  of  the  confusion  to  which 
current  phraseology  has  reduced  us.  I 

Summary, — ^We  have  thus  ascertained  that  we  cannot  ascribe 
to  "  negotiable "  instruments  the  exclusive  possession  of  any  of 
the  characteristics  by  which  they  are  usually  said  to  be  distin- 
guished : — 

(i.)  Transferees  of  other  choses  in  action  may  sue  upon  them  in 
their  own  names. 

(2.)  Transferees  of  "negotiable"  instruments  sometimes  take 
subject  to  equities,  and  transferees  of  other  choses  sometimes 
take  free  from  them.  Purchasers  of  such  "non-negotiable** 
commodities  as  goods  and  lands  often  acquire  better  titles  than 
those  of  their  vendors. 

(3.)  Blacksmith's  accounts  are  just  as  "  negotiable  "  as  bills  and 
notes — judged  by  their  transferability. 

Wfiai  then  is  NegoHahility^ — ^The  difficulties  commence  to- 
dissolve  as  soon  as  it  is  observed  that  the  word  "  negotiable  "  is 
used  in  two  senses.  The  primary  meaning  unquestionably  is 
transferable;  but  consider  the  following  sentence  : — 

"  A  non-negoHabU  promissory  note  is  a  mere  chose  in  action ;  as  such,  it  is- 
assignable^  and  the  assignee  thereof  nuiy  maintain  an  action  thereon  in  his  own. 
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The  language  is  in  perfect  harmony  with  our  ideas;  but  of 
course  it  does  not  mean  that  a  non-assignabk  note  is  assignable. 
In  like  manner,  and  in  language  which  is  customary,  Mr.  Daniel, 
treating  of  "  the  transfer  of  certificates  of  deposit,"  ^  expresses 
doubts  as  to  whether  they  are  negotidbU.'^  Stock-certificates  are 
undoubtedly  transferable^  but  Mr.  Daniel  says  that  they — 

''are  not  regarded  as  strictly  n^Oahle^  although  they  inure  to  the  henefit  of 
the  bearer,  and  may  be  classed  amongst  instruments  quasi -negotiable."* 

The  truth  is  that  "  negotiable  "  has  an  original,  and  an  acquired 
signification.  Originally  it  meant  transferable  ;  but  afterwards  it 
was  used  to  indicate  the  ^ects  of  transfer,  namely,  that  the 
transferee  (i)  took  firee  from  equities,  and  (2)  could  sue  in  his 
own  name.  And  thus  we  say  that  certain  choses  are  transferable, 
although  not  negotiable — ^meaning  that  they  are  transferable, 
but  that  certain  effects  do  not  accompany  their  transfer.* 

According  to  primary  meaning  then  a  "  negotiable  "  instrument 
was  a  transferable  instrument ;  and  in  that  sense  the  word  truly 
indicated,  at  one  time,  a  real  distinction  among  choses  in  action. 
The  secondary  meaning,  however — that  in  which  it  is  taken  as 
indicating  the  existence  of  peculiar  effects  of  transfer — ^was  always 
inaccurate  and  unscientific ;  for  as  to  the  transferee  bringing  an 
action  in  his  own  name,  that  is  the  normal  result  of  the  traas- 
ferability  of  a  chose  m  action ;  and  as  to  honest  acquisition 
conferring  title  this  secondary  meaning  arrogates  to  the  transfer 
of  bills  and   notes  alone  an  effect  (i)  which  existed  sometimes 

*  *  On  negotiable  instruments,'  s.  1702. 
«  lb,  §  1703. 

*  lb,  §  1708.  Consider  also  this  sentence  from  Chalmers  on  Bills  (5th  ed.) : 
"••The  character  and  incidents  of  negotiability  depend  upon  the  time  of 
negotiation"  (p.  115). 

*  See  the  instructive  judgment  of  Strong,  J.,  in  Shaw  v.  The  Railroad^ 
1879,  loi  U.  S.  557,  in  which  he  says :  **  The  capability  of  being  thus 
transferred  so  as  to  give  to  the  indorsee  a  right  to  sue  on  the  contract  in  his 
own  name  is  what  constitutes  negotiability.  ...  In  regard  to  bills  and  notes 
certain  other  comtquences  generally  though  not  always  follow.^  Ashhnrst,  J., 
too,  as  early  as  1787  had  said :  "The  custom  of  merchants  only  establishes 
that  such  an  instrument  may  be  indorsed,  but  the  effect  of  the  indorsement  is 
a  matter  of  law"  :  Lickbarrow  v.  Mason^  2  T.  R.  p.  71. 
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in  the  case  of  other  property,  and  (2)  which  sometimes  was 
absent  from  bills  and  notes  themselves.  In  other  words,  "  negoti- 
able" was  used  (in  this  secondary  sense)  to  mark  ofif  bills  and 
notes  from  other  choses  in  action,  by  a  peculiarity  of  which  they 
not  only  had  no  exclusive  possession,  but  which  frequently  they 
had  not  themselves.  However  dubious  to  some  lawyers  this 
assertion  may  appear  to  be,  there  is  at  least  no  doubt  (i)  that 
at  the  present  day  all  choses  in  action  arising  out  of  contract  are 
transferable ;  and  (2)  that  any  rule  as  to  transferees  of  choses  in 
action  taking  free  from  equities  is  by  no  means  confined  to  bUls 
and  notes,  but  is,  as  we  have  seen, 

"a  rule  which  most  yield  when  it  appears  from  the  natare  or  terms  of  the 
contract,  that  it  most  have  been  intended  to  be  assignable  free  from  and 
anaffected  by  sach  equities  "  ^ 

We  must  get  away,  then,  from  the  terms  "negotiable"  and 
"non-negotiable."  For  (i)  their  primary  and  only  true  meaning 
has  been  lost  to  them ;  (2)  that  meaning  would  now  be  useful 
only  to  distinguish  between  choses  which  arise  out  of  contract, 
and  those  which  do  not  (for  the  former  are  by  statute  assignable 
(negotiable)  and  the  others  are  not),  and  the  word  *'  transferable  " 
(having  no  false  connotations  attached  to  it)  is  better  for  that 
purpose ;  and  (3)  the  acquired  meanmg  of  the  terms  was  never 
scientific,  at  all  events  at  the  present  time  they  are  inaccurate  and 
misleading. 

Ambuiatory  and  norHimbulatary. — Nevertheless,  as  the  quota- 
tion just  made  sufficiently  shows,  there  is  a  real  distinction  among 
choses  in  action  (arising  out  of  contract),  namely,  between  those 
**  intended  to  be  assignable  "  free  from  equities,  and  those  not  so 
intended — or,  as  the  present  writer  ventures  to  suggest,  between 
ambulatory  and  non-ambulatory  contracts.  All  contracts  are  now 
transferable  (negotiable) ;  but  some  are  intended  to  be  redeem- 
able to  persons  other  than  the  immediate  promisee,  are  intended 
to  be  passed  on  from  hand  to  hand,  are  intended,  that  is,  to  be 
ambulatory. 

»  Antey  p.  316. 
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Of  such  contracts  there  were  in  early  times  none  (the  simple 
preceded  the  complex),  and  the  courts  declined  to  acknowledge 
their  validity  long  after  the  customary  rules  concerning  them  were 
well  known  to  everybody.  Foreign  bills  of  exchange  formed  the 
thin  edge  of  the  wedge ;  the  statute  of  Anne  ^  overruled  Chief 
Justice  Holt  in  his  refusal  to  sanction  the  admission  of  promissory 
notes ;  in  1758,  a  bank-note  was  held  to  be  negotiable ;  *  in  1764, 
a  draft  or  cheque  on  a  bank;'  in  1781,  a  note  indorsed  in 
blank;*  exchequer  bills  in  1820;*  and  bonds  of  the  King  of 
Prussia,  payable  to  the  holder,  'm  1824.* 

All  these  instruments  have  a  common  characteristic  (they  aze 
intended  to  be  ambulatory),  but  one  that  is  by  no  means  neces- 
sarily confined  to  them,  as  we  shall  see  later  on.  Some  members 
of  a  class  must  necessarily  be  known  before  the  class  itself  can  be 
accurately  described,  and  non-recognition  of  the  true  distinguish- 
ing characteristic  has  often  led  to  unnecessary  difficulty.  Thus 
it  happened  that  it  remained  for  Lord  Cairns  (1862),  in  perhaps 
the  most  noteworthy  single  sentence  of  modem  law,  to  indicate 
the  clear  and  simple  ground  upon  which  rested  the  asserted 
peculiarities  of  ''  negotiable  "  instruments.  It  is  worth  repeating 
here : — 

*' Generally  speaking  a  chose  in  action  assignable  only  in  equity  must  be 
assigned  subject  to  the  equities  existing  between  the  original  parties  to  the 
contract ;  but  this  is  a  rule  which  must  yield  when  it  appears  from  the  nature 
or  terms  of  the  contract  that  it  must  have  been  intended  to  be  assignable  free 
from,  and  unaffected  by,  such  equities." ' 

In  Other  words^  when  it  was  intended  that  an  obligee  was  not 
to  set  up  equities,  he  is  not  to  be  permitted  to  do  it 

Observe  how  this  sentence  and  the  statutes  cut  into  our  notions 
of  "  negotiability."  A  "  negotiable  "  chose  in  action  is  one  trans- 
ferable at  law,  upon  which  the  transferee  may  sue  in  his  own 
name.  Is  it? — Then  all  contracts  arising  out  of  contracts  aie 
now  **  negotiable."   A  "  negotiable  "  instrument  is  one  that  passes 

>  3  &  4  Anne,  c.  9.  '  IVookiy  v.  Fli?le,  4  B.  &  Aid.  i. 

«  AfillerY.  Raee^  i  Burr.  452.  •  Gorgier  v.  MieuilUy  3  B.  &  C.  45. 

»  Grant  y,  Vaughan,  3  Burr.  1516.  '  AnU^  p.  316. 
•  Feacoek  v.  Rhodes^  Doug.  636. 
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to  a  transferee  free  from  equities.  Is  it? — Then  all  contracts 
"intended  to  be  assignable  free  from  and  unaffected  by  such 
equities  are  '  negotiable '  ** ;  and  overdue  bills  and  notes  are  not. 
Evidently,  then,  "  negotiability  "  is  no  longer  a  word  with  which 
to  conjure  up  paradoxical  conclusions.  The  "  negotiable  instru- 
ment "  category  was  originally  formed  to  meet  the  case  of  a  single 
sort  of  document.  The  essentially  distinguishing  characteristic  of 
such  instrument  was  not  observed.  Other  documents,  therefore, 
which  had  that  characteristic,  but  were  dissimilar  from  bills  of 
exchange  in  other  immaterial  respects,  were  denied  admission  to 
the  category.  Nevertheless,  upon  one  ground  or  another  various 
classes  of  documents  were  eventually  admitted.  Now  we  see  that 
ambulatory  intent  was  the  true  distinguishing  characteristic,  and 
the  category  must  be  rectified  accordingly. 

Freedom  from  equities, — ^There  are  generally  supposed  to  be  two 
points  at  wliich  "  negotiability  "  affects  the  rights  of  the  holders  of 
bills  and  notes.  The  first  has  regard  to  equities  affecting  liability 
upon  them,  and  the  second  relates  to  the  equities  of  the  real  owner 
of  them  as  against  some  holder  who  claims  title  through  a  finder, 
a  thief,  or  a  fraudulent  trustee.  These  two  cases  must  be  treated 
separately  in  order  to  ascertam  accurately  the  true  foundation  of 
the  law  which  governs  them.  The  law  we  know  fairly  well ;  what 
is  the  rationale  of  that  law? 

(i)  There  is  a  choice  of  explanations  in  the  first  of  these 
problems,  and  neither  of  them  is  indebted  for  its  rationality  to  the 
law-merchant 

(A.)  One  of  them  has  already  been  indicated — the  maker  of  a 
note  is  liable  upon  it  to  a  holder  in  due  course,  although  he  may 
have  equities,  because — 

''The  note  is  an  original  promise  by  the  maker  to  pay  any  person  who 
shall  become  the  bearer ;  it  is  therefore  payable  to  any  person  who  successively 
holds  the  note  IxmA  fitU^  not  by  virtue  of  any  assignment  of  the  promise  but 
by  an  original,  and  direct,  promise,  moving  from  the  maker  to  the  bearer."  * 

Observe  carefiiUy  what  is  here  meant     It  is  not  that  the  trans- 

»  Anu,  p.  314. 
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feree  does  not  acquire  title  to  a  note  "  by  virtue  of  any  assign- 
ment "  of  it ;  but  that  having  so  acquired  it,  the  promise  that  he 
sues  upon  is  one  directly  with  himself.  That  is  to  say,  he  does 
not  allege  that  the  maker  promised  the  payee  that  he  would  pay 
an  indorsee,  but  that  the  promise  was  to  the  transferee,  althou^ 
at  the  time  of  the  promise  he  was  an  unascertained  person.  In 
this  view  the  case  would  be  analogous  to  promise  frequently  made 
by  advertisement  to  pay  to  the  finder  of  a  lost  article.  In  such 
case  the  promise  is  not  with  the  newspaper,  but  with  the  person 
who  answers  the  description  contained  in  the  promise.  The 
promise  is  "an  original  and  direct  promise  moving  from  the" 
advertiser  to  the  finder. 

(B.)  Perhaps,  however,  the  better  view  is  that  of  Page-Wood,  L.  J., 
who,  in  holding  a  company  liable  upon  its  bonds,  notwithstanding 
equities  between  it  and  the  original  holder,  said  : 

"  where  there  is  a  distinct  promise  held  out  by  the  company  infoiming  all 
the  world  that  they  will  pay  to  the  order  of  the  person  named,  it  is  not 
competent  for  that  company  afterwards  to  set  up  equities  of  their  own." ' 

In  other  words,  although  there  may  be  equities,  yet  the  company 
is  estopped  fix>m  setting  them  up.  It  issued  bonds  redeemable  to 
bearer;  it  was  aware  that  the  bonds  being  ambulatory,  would 
probably  be  transferred  to  third  parties ;  it  might  have  placed 
upon  the  face  of  the  bonds  notice  of  the  equities ;  it  enabled  the 
original  holder  to  deceive  innocent  purchasers ,  and  it  is  conse- 
quently estopped  fix)m  setting  up  its  equities.  Here  we  are  upon 
firm  ground.  No  support  is  required  finom  the  law-merchant,  nor 
from  "  negotiability."  We  are  not  in  antagonism  to  the  geneiad 
law,  but  are  appealing  to  it 

(2)  Having  thus  accounted  for  the  disappearances  of  the  equities 
of  persons  liable  upon  bills  and  notes,  let  us  try  to  ascertain  upon 
what  principle  it  can  be  held  that  a  thief,  a  finder,  or  a  firaudu- 
lent  trustee  may  pass  a  better  title  than  that  which  he  himself 
has? 

(A.)  The  usual  answer  is  "  law-merchant "  and  "  negotiability," 
in  hopeless  antagonism  to  the  general  law : 

*  J^e  General  EstcOes  Co.,  1868,  L.  R.  3  Ch.  758. 
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"The  law-merchant  validates  ia  the  interest  of  commerce  a  transaction 
which  the  common  law  would  declare  void  for  want  of  title  or  authority.**  * 

And  thus,  when  the  question  of  title  to  lost,  stolen,  or  misap- 
propriated bonds  came  to  be  decided,  and  the  courts  felt  that 
transferees  in  due  course  ought  to  be  protected,  the  Canadian  * 
and  American'  judges  declared  that  bonds  were  "negotiable." 
This  was  thought  to  be  a  sufficiently  satisfactory  solution  of  the 
problem. 

In  England,  a  different  and  a  most  peculiar  course  was  adopted. 
Most  of  the  judges  were  quite  unwilling  to  hold  that  bonds  were 
"  negotiable,"  and  yet  they  were  unable  to  see  any  other  ground 
upon  which  they  could  decide  in  fevour  of  the  transferee.  They 
therefore  determined  that  although  bonds  were  not  "  negotiable," 
yet  that  the  persons  dealing  with  them  were  estopped  by  their 
form  (pajrable  to  bearer)  from  so  saying. 

Mr.  Justice  Blackburn's  criticism  of  that  proposition  should  have  ; 

been  sufficient :  * 

"  The  company  had  power  to  estop  itself  in  that  way,  but  the  plaintiff  is  | 

obliged  to  contend  in  this  case  that  they  had  also  power  to  alter  and  abandon  | 

the  right  of  those  who  might  become  holders  of  the  instrument,  and  to  declare  i 

that  such  persons  should,  contrary  to  the  general  rule  of  law,  hold  their 
property  on  a  precarious  title,  liable  to  be  divested  if  a  thief  or  finder  could 
find  a  bond  fide  purchaser  for  the  debenture."  i 

To  this  Lord  Cairns  made  extraordinary  reply,  formulating  the  | 

doctrine  of  "  negotiability  by  estoppel "  :  *  j 

"  The  scrip  itself  would  be  a  representation,   to  any  one  taking  it — a  i 

representation  which  the  appellant  must  be  taken  to  have  made,  or  to  have  I 

been  a  party  to — that  if  the  scrip  were  taken  in  good  faith  and  for  value,  the  | 

person  taking  it  would  stand,  to  all  intents  and  purposes,  in  the  place  of  the  I 
previous  holder.     Let  it  be  assumed  for  a  moment  that  the  instrument  was  not 
negotiable  ;  that  no  right  of  action  was  transferred  by  the  delivery  ;  and  that 


»  AnU^  p.  313. 

*  McKemieyt,  Montreal,   1878,  29  U.  C,  C.  P.  333. 
'  Daniel,  s.  1500. 

*  Crouch  V.  Credit  Fonder^  1873,  L.  R.  8  Q.  B.  p.  386. 

*  Goodwin  v.  Robarts,  1876,  I  A.  C.  p.  476.  This  view  has  been  widely 
indorsed :  see  per  Lord  Hatherley,  in  S.  C.  p.  492 ;  Boston  v.  London^  1886, 
34  Ch.  D.  95;  S.  C.  sub-nom,  Sheffield  y,  London^  1888,  13  A.  C.  333; 
London  ▼.  Simmons,  1892,  A.  C.  213.  The  phrase  "negotiability  by 
estoppel"  belongs  to  Bowen,  L.  J.  :  Boston  v.  London,  1886,  34  Ch.  D.  113. 
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no  legal  claim  could  be  made  by  the  taker,  in  his  own  name,  against  the 
foreign  Government ;  still  the  appellant  is  in  the  position  of  a  person  who  has 
made  a  re^esefUation  on  the  face  of  his  scrip,  thtU  it  would  pass  with  a  good 
titky  to  any  one  on  his  taking  it  in  good  faith,  and  for  value,  and  who  has  put 
it  in  the  power  of  his  agent  to  hand  over  the  scrip  with  this  representation  to 
those  who  are  induced  to  alter  their  position  on  the  £uth  of  the  representation. 
My  Lords,  I  am  of  opinion  that  on  doctrines  well  established,  of  which 
Pickard  v.  Sears  must  be  taken  to  be  an  example,  the  appellant  cannot  be 
allowed  to  defeat  the  title  which  the  respondents  have  thus  acquired." 

The  present  writer  has  found  it  impossible  to  accept  this 
doctrine.  Reduced  to  simple  terms,  the  proposition  is  this:  A 
non-negotiable  instrument  payable  to  bearer  is,  in  itself,  a  repre- 
sentation that  it  is  a  negotiable  instrument,  and  such  representation 
will  estop  some  one  from  denying  that  such  is  its  legal  effect 
But  surely  a  non-negotiable  instrument  or  any  other  document 
cannot,  in  itself,  be  a  representation  that  it  is  anything  but  what  it 
is.  If,  connected  with  the  instrument,  there  were  some  misrepre- 
sentation of  its  character,  that  would  be  another  matter.  A  man 
may  allege  that  he  is  a  woman,  but  he  can  hardly,  himself,  be 
such  a  representation. 

Observe,  further,  that  Lord  Cairns  said  that  the  document  was 
a  representation  ''  that  it  would  pass,  with  a  good  title,  to  any  one, 
on  his  taking  it  in  good  faith,  and  for  value.''  But  the  only 
feature  that  can  be  referred  to  in  support  of  this  is  that  the  instru- 
ment was  payable  to  **  bearer,''  and  that,  surely,  cannot  amount  to 
a  representation  that  according  to  law  a  new  bearer's  title  would 
be  any  better  than  that  of  the  old  one.^ 

Another  essential  ingredient,  too,  of  estoppel,  is  entirely  absent 
from  the  cases,  namely,  evidence  that  the  purchaser  of  the  bonds 
was  misled  by  the  misrepresentation,  and  upon  the  faith  of  it 
changed  his  position.  The  probabilities  are  that  his  opinion  was 
exactly  the  same  as  that  of  the  true  owner  of  the  documents, 
and  that  he  acted  exclusively  upon  his  own  ideas  of  negotia- 
bility. 

(B.)  "  Negotiability,"  then,  whether  real  or  by  estoppel,  is  the 
reason  assigned  for  holding  that  the  transferor's  title  may  be  im- 

*  See  the  judgment  of  the  same  learned  judge  in  Re  Naialy  etc.,  1868, 
L.  R.  3  Ch.  p.  360  ff. ;  also  Williams  v.  Colonial  Bank,  1888,  36  Ch.  D.  388. 
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proved  by  his  assignment ;  but  this  explanation,  as  we  have  seen, 
is  altogether  unsatisfactory,  for  "  negotiability  "  itself  stands  very 
much  in  need  of  explanation.  In  some  cases,  for  example,  evidence 
has  been  given  that  bonds  are  "  negotiable,"  but  the  judges  have 
not  been  able  to  agree  (as  we  may  now  very  well  understand)  as 
to  the  effect  of  such  proo£  In  one  case,  Bowen,  L.J.,  while 
admitting  that  it  had  been  shown  that  title  .to  the  bonds  would 
pass  by  delivery,  yet  objected  that  it  did  not  follow — 

*^  that  ddiTery  by  a  person  who  has  no  title,  confers  neyertheless  a  title  on  a 
iKmdJide  holder.'*^ 

And  although  Lord  Watson  thought  that — 

**  It  necessarily  follows  from  the  negotiable  character  of  the  documents  that 
Delmar,  who  was  lawfully  in  possession  of  them  for  a  special  purpose,  was 
nevertheless  in  a  position  to  give  a  valid  title  to  any  person  acquiring  the 
bonds  from  him  in  good  faith,'* ' 

yet  it  is  quite  clear  that  the  noble  Lord  was  taking  out  of  the 
word  "  negotiable,"  exactly  what  he  put  into  it,  and  that  all  that 
could  be  said  was  that  a  thief  may  pass  a  good  title  to  a  ''  ne- 
gotiable" instrument,  if  that  result  be  included  in  the  word 
*'  n^otiable." 

Estoppel  by  Ostensible  Ownership, — Although  without  much 
direct  support,  the  present  writer  ventures  to  suggest  that  the  true 
foundation  for  the  decision  of  such  cases  is  to  be  found  not 
in  "  estoppel  by  negotiability,"  nor  in  "  negotiability "  of  any 
kind,  but  in  estoppel  by  ostensible  ownership,  or  ostensible 
agency. 

Let  us  commence  with  nemo  dot  quod  non  habet.  That  proposi- 
tion looks  as  though  it  ought  to  be  universally  true.  But  it  is  said 
Chat  it  fails  in  the  case  of  "  negotiable "  instruments,  and  that  a 
man  can  give  that  which  he  has  not  got,  provided  it  be  a  ^^  negoti- 
able "  document  Is  the  principle  a  true  one  ?  And  if  so,  are 
**  negotiable  "  documents  the  only  exceptions  to  it  ? 

Let  us  remember  that  if  a  thief  sells  a  horse  in  market  overt,  he 
gives  a  title  that  he  has  not  got  And  if  a  mortgagor,  having  been 
foolishly  intrusted  by  the  mortgagee  with  the  title  deeds,  conveys 

SimmMST,  London^  1891,  I  Ch.  p.  294.  '  lb.  1892,  A.  C.  p.  213. 
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to  an  innocent  purchaser,  he  gives  that  which  he  has  not  got* 
In  short,  the  cases  are  legion  in  which  ostensible  owners  of 
property  give  to  bond  fide  purchasers  that  which  they  have 
not  got 

But  we  are  going  much  too  fast,  and  although  with  plenty 
of  precedent  for  it,  are  using  language  in  much  too  loose  a  fiaishion. 
Is  it  true  that  an  ostensible  owner  of  property  can  convey  to  a 
purchaser  a  better  title  than  he  has  ?  Should  the  true  owner  of  a 
horse  stand  by  while  a  pretending  owner  sells  the  animal  to  an 
innocent  purchaser,  it  would  be  quite  inaccurate  to  say  that  the 
vendor  gave  a  better  title  than  he  had  He  could  not  do  so.  And 
the  language  really  imports  nothing  but  this,  that  although  the 
purchaser  has  acquired  no  title  at  all,  yet  that  the  true  owner  is 
estopped  from  so  saying. 

Nemo  dat  quod  non  hahet  is  then  true — universally  true;  but 
its  truth  in  no  way  prevents  an  owner  of  property  from  being 
estopped  by  his  conduct  from  setting  up  his  good  title  as  against 
a  transferee  who  has  none. 

That  is  the  point.  And  it  applies  as  well  to  "  negotiable  "  in- 
struments as  to  all  other  sorts  of  property.  When  so  applied  it 
solves  all  the  difficulties  which,  being  thought  to  be  insolvable, 
have  been  referred  to  the  inscrutable  play  of  the  law-merchant 
operating  in  antagonism  to  the  common  law. 

Remembering  then  that  ostensible  ownership  may  often  estop  a 
true  owner  (of  all  sorts  of  property)  from  setting  up  his  title  as 
against  an  innocent  purchaser,  attention  must  be  directed  to  the 
fact  that  the  appearance  of  ownership  takes  its  colour  sometimes 
from  the  character  of  the  property  iii  question,  sometimes  from 
the  nature  of  the  usual  employment  of  the  ostensible  owner,  and 
sometimes  from  the  customs  of  the  place  in  which  the  transaction 
takes  place.  Observe  next  the  distinction  between  the  appearance 
of  ownership  (i)  of  goods,  and  (2)  of  ambulatory  instruments. 
Possession  of  goods  is  (usually)  no  indication  of  ownership  of 
them,  and  therefore  no  one  is  misled  by  possession ;  but — 

»  Perry-Herrick  v.  Attwood,  1857,  a  De.  G.  &  J.  21  ;  27  L.  J.  Ch.  I2I  ; 
BrockUsby  v.  Temperance^  1895,  A.  C.  173  ;  64  L.  J.  Ch.  433. 
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"  Every  holder  of  the  bill  takes  the  property,  and  his  title  is  stamped  on  the 
bills  themselves.  The  property  and  possession  are  inseparable.  This  was 
necessary  to  render  them  negotiable  ;  and  in  this  respect  they  differ  essentially 
from    goods   of   which    the  property  and  possession  may  be   in  difierent 


A  holder  of  a  bill,  then,  appears  to  be  the  owner  of  it,  while 
there  is  usually  no  such  appearance  in  the  case  of  goods.  Now 
the  law  of  estoppel  by  ostensible  ownership  of  goods  is  well 
known,  and  may  shortly  be  stated  to  be  that  if  an  owner  permit 
another  to  appear  to  be  the  owner,  he  will  be  estopped  as  against 
persons  dealing  with  that  other.  And  the  rule  includes,  of  course, 
ambulatory  instruments ;  the  only  distinction  between  them  and 
goods  being  as  to  the  circumstances  which  constitute  appearance 
of  ownership.  In  the  case  of  ambulatory  documents,  mere  posses- 
sion of  them  is  enough ;  ^  while  as  to  goods  there  must  be  some- 
thing more.  But  in  both  cases  alike,  the  true  owner  must  avoid 
the  appearance  of  ownership  in  another.  And,  therefore,  the 
owner  of  an  ambulatory  instrument  must,  if  he  wish  to  be  safe, 
keep  it  in  his  own  possession. 

Estoppel  by  Ostensible  Agency, — Sometimes  the  validity  of  a  trans- 
feree's title  must  be  attributed  to  ostensible  agency  rather  than  to 
ostensible  ownership.  In  the  case  of  goods,  for  example,  the 
owner  may  be  estopped  by  a  person  alleging  his  agency  to  sell, 
although  none,  in  fact,  existed,  if  the  owner  has  permitted  the 
appearance  of  agency.  The  usual  case  of  a  sale  by  a  factor  in 
defiance  of  his  instructions,  is  a  sufficient  illustration  of  the  point. 
In  the  same  way,  a  bill-broker  having  bills  in  his  possession  may 

■  Collins  V.  Martin  J  1879,  ^  Bos.  &  P.  65 1.  And  see  per  Lord  Mansfield 
in  Peacock  v.  Rhodes,  1781,  Doug.  636 ;  Murray  v.  Lardner^  1864, 
2  WalL  no;  Martin  v.  Martin^  1898,  51  N.  E.  Rep.  691 5  174,  III,  371  ; 
Cent.  Dig.  vii.  2551,  2,  8.  The  language  quoted  in  the  text  it  inaccurate. 
Property  and  possession  of  bills,  as  of  aught  else,  are  separable ;  otherwise 
I  could  never  bring  trover  for  bills  against  my  bookkeeper.  What  is  meant 
is  that  possession  and  appearance  of  property  are  inseparable.  Even  that  is 
not  imiversally,  but  only  commonly  true.  Circumstances  may  sometimes 
indicate  agency  and  not  title. 

^  Possession  of  an  equitable  assignment  of  money  is  ostensible  ownership  of 
the  fund:  StaU'v.  Hastings^  1862,  15  Wis.  83. 
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be  understood  to  be  an  agent  merely,  and  a  transferee  of  the  bills 
would  therefore  be  unable  to  plead  that  the  broker  was  the 
ostensible  owner  of  them.  Ostensible  agency  to  deal  with  the 
bills  would  answer  the  same  purpose. 

Lost  or  Stolen. — It  may  be  suggested  that  this  explanation  is 
insufficient  in  the  case  of  lost  or  stolen  documents.  No  doubt,  it 
may  be  said,  if  an  owner  of  bills  or  of  goods  permit  the  appearance 
of  ownership  or  agency  in  another  person  he  ought  to  be  estopped 
as  against  an  innocent  purchaser;  but  how  can  that  apply  to 
cases  in  which  the  true  owner  gives  no  such  permission :  to  cases 
in  which,  indeed,  he  may  be  actively  endeavouring  to  neutralise 
false  appearances  ? 

Much  analogy  to  the  law  of  estoppel  is  to  be  found  in  the 
department  of  torts,  which  declares  for  liability  in  case  of  wilful 
injury;  but  it  also  imposes  damages  where  the  injury  was  the 
result  of  negligence.  And  so  also  in  the  law  of  estoppel,  if 
through  the  negligence  of  the  true  owner  of  property,  another 
person  is  enabled  to  pose  as  its  owner,  he  may  be  estopped  to  the 
same  extent  as  if  the  deception  were  his  own  design.^ 

An  owner  of  ambulatory  instruments  is  aware  that  possession  of 
them  is  evidence  of  their  ownership.  It  behoves  him,  there- 
fore, to  exercise  "  consummate  caution  "  with  regard  to  them,  and 
if  they  escape  him,  he  and  not  an  innocent  purchaser  ought  to 
suffer.  This  law  is  not  more  unreasonable  than  that  which  pro- 
vides that — 

"  more  than  ordinary  care,  nay  '  consummate  caution ' '  is  required  of  persons 
dealing  with  dangerous  weapons,"  * 

and  is  supported  by  the  dictum  of  Lord  Coleridge : 

'<  A  man  may  be  more  careless  with  regard  to  the  custody  of  a  thing  that 
can  be  made  available  only  by  means  of  forgery  than  if  by  mere  larceny  "  • 


'  AnU^  p.  316. 
Per  Earle,  C.  J.  in  Patter  t.  Faulkner,  1861,  i  B.  &  S.  805.    Ajid  see 
Dixm  V.  BtUy  1816,  5  M.  &  S.  198. 
'  Pollock  on  Torts,  5th  ed.  pp.  46,  455. 
♦  Arnolds.  Cheque Bank^  1876,  i  C.  P.  D.  581. 
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— ^more  careless,  for  example,  of  a  wardrobe  than  of  money  or 

company  bonds. 

Owners  of  ambulatory  instruments  have  two  courses  open  to 

them.      They    may,  by  appropriate    indorsement,   restrict  the 

transferability  of  their  documents ;    or    they  may  leave  them 

payable  to  bearer.     If  they  adopt  the  first  alternative  they  are 

safe  from  loss  and  thefl.     But  if,  for  their  own  purposes,  they 

prefer  that  the  instruments  should  remain  payable  to  bearer,  they 

must  provide  sufficiently  against  escape  in  order  that  innocent 

purchasers  may  not  be  swindled.   This  doctrine  found  acceptance 

as  early  as  1764  : — 

**  Though  both  the  claimants  are  innocent ;  yet  as  Bicknell  lost  the  note  and 
Grant  took  it  in  the  conrse  of  trade  bondfidcy  and  npon  a  valuable  oonsideiation 
Grant  has  the  better  equity.  But  if  their  equity  were  only  equal,  it  is  a  known 
and  a  good  rule,  that  Mdior  est  conditio  possidentis ;  and  that  would  be 
sufficient  to  turn  the  scale  if  there  was  negligence  on  one  side,  and  none  on  the 
other,  that  also  would  turn  the  scale :  and  if  there  be  any  on  either  side  in 
this  case  it  should  seem  to  have  been  rather  imputable  to  the  person  who  last  it 
than  to  him  who  thus  took  it  in  the  course  of  trade."  * 

And  in  1820,  Mr.  Justice  Best,  in  dealing  with  misappropriated 
exchequer  biUs,  which  the  owner  had  kept  in  blank  instead  of 
rendering  them  useless  to  others  by  filling  in  his  own  name,  said  : 

''It  is  the  plaintifi's  own  n^ligence  in  not  fitting  up  the  blanks  that  has 
rendered  it  impossible  for  the  defendants  to  ascertain  that  he  had  any  right  to 
it  ;  and  it  would  therefore  be  inconsistent  with  the  law  of  justice,'  that  under 
such  drcnmstances  he  should  be  allowed  to  call  on  them  to  make  good  the 
loss  that  had  arisen  from  the  fraud  of  his  agent. "  * 

Market  overt. — It  is  noteworthy  that  this  application  of  the  law 
of  estoppel,  or  something  very  nearly  akin  to  it,  was  the  foundation 
for  holding  that  a  purchaser  from  a  thief  in  market  overt  was  to 
be  protected  from  the  true  owner. 

Cockburn,  C.  J.,  in  Crane  vs.  London  *  said  : 

*'  Look  to  the  origin  of  the  law  as  to  such  sales.  It  arose  at  the  time  when 
there  was  much  greater  simplicity  of  practice  between  buyer  and  seller.     The 


Per  Wilmot,  J.,  in  Grant  v.  Vaughan,  3  Burr.  1526. 
'  More  specifically,  estoppel, 
Wookey  T.  Pole,  i8ao,  4  B.  &  Aid.  i. 
1864,  5  B.  &  S.  p«  318. 
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practice  then  was  to  bny  in  markets  at  fairs.  Shops  were  very  few  in  Umdon, 
and  persons  whose  goods  were  taken  feloniously,  would  know  to  what  place 
to  resort,  in  order  to  find  them.  I  can  therefore  quite  understand  that  the  law 
in  question  was  established  for  the  protection  of  buyers,  that,  if  a  man  did  not 
pursue  his  goods  to  market  where  such  goods  were  openly  sold  kt  ought  not  to 
interfere  with  the  right  of  the  honest  and  bond,  fide  purchaser.'' 

Observe  the  close  analogy  here  presented  to  estoppel  as  applied 
to  bills  and  notes.  As  we  have  seen,  ^  title  is  stamped  on  the 
bills  themselves ; "  the  holder  may,  tiierefore,  properly  be  presumed 
to  be  the  owner;  the  real  owner  might  have  kept  them  "in  his 
pocket,*'  but,  if  he  permitted  others  to  have  them,  the  representa- 
tion of  ownership  which  they  carried  with  them  would  estop  him 
from  asserting  his  tide.  So  it  is  in  the  case  of  sales  in  market 
overt  Their  possession  indicates  ownership ;  and  if  a  man  does 
not  '^  pursue  his  goods  to  market,''  but  allows  the  representation 
of  ownership  in  others  to  be  made,  ''he  ought  not  to  interfere" ; 
he  is  estopped. 

Loss  of  Seal. — Further  support  for  the  views  advanced  may  be 
gathered  from  the  olden  times,  when  every  man  of  property  had 
his  own  distinctive  seal,  with  which  rather  than  with  his  signature, 
he  executed  his  obligations.  In  those  days  a  finder,  a  thief,  or  a 
fraudulent  custodian  of  the  seal,  might  bind  the  owner,  in  favour 
of  innocent  persons,  upon  the  ground  that  "  he  (the  owner)  shmild 
have  taken  better  care  of  it'^  Sufficient  of  the  learning  upon  this 
subject  for  present  purposes  is  contained  in  the  following  extract 
from  a  judgment  of  Wills,  J.^ 

"In  Glanvil,  book  lo,  Ch.  12,  it  is  said  that  the  man  who  intrusts  his 
steward  with  his  seal  will  be  bound  by  it,  if  the  steward  seals  a  deed  with  it, 
for  he  should  have  taken  better  care  of  it,  Bracton  (edition  published  by  the 
Record  Commissioners,  and  edited  by  Sir  Travers  Twiss,  voL  vi.  p.  126)  says, 
that  a  man  may  get  rid  of  his  deeds  by  showing  various  matters,  such  as 
duress,  mistake,  or  the  like,  but  adds  the  qualification  that  there  must  be 
nothing  in  the  way  of  negligence  on  his  own  part — as  in  intrusting  his  »eal  to 
his  seneschal  or  his  wife.  Britton  says,  that  a  man  may  plead  that  the  writing 
ought  not  to  affect  him,  for  when  it  was  made  he  had  lost  his  seal,  and  caused 
it  to  be  carried,  and  published,   at  the  churches,  and  markets ;  so  that  if 


*  1887,  21  Q.  B.  D.  p.  166,  7. 
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anything  was  made  under  that  seal  after  a  certain  day  on  which  it  was  lost, 
it  ought  not  to  affect  him  (book  i,  Ch.  29,  pi.  17).  A  curious  account  is 
given  in  Mr.  Nicholl's  note  (vol.  i.  p.  164  of  his  edition)  of  a  plea  of  this 
description,  relating  to  the  seal  of  Arnold  de  Thorley,  which  was  met,  and 
defeated,  by  production  of  a  record  of  acknowledgment  at  the  Hertford 
Assizes,  39  Hen.  IH.  of  the  seal  in  question,  by  the  said  Arnold ;  and  two 
advertisements  of  the  loss  !of  a  seal  warning  the  public  that  an  instrument 
sealed  with  it  after  a  certain  day  would  be  forgery,  are  given  in  Blount's  Law 
Dictionary,  tit  "  Seal "  and  '*  Sigillum."  The  passage  from  Bracton  is 
reproduced  in  Fleta,  who  wrote  towards  the  end  of  the  thirteenth  century,  but 
-without  any  additional  remarks.'' 

Neglect  as  to  the  custody  of  your  property,  be  it  horses,  seals, 
or  transferable  documents,  may,  where  other  persons  are  misled 
by  ostensible  title  in  possessors  of  them,  estop  the  owner  from 
following  his  property.  This  is  general  law  and  was  not  bonowed 
irom  the  law-merchant^ 

Further  Considerations  in  Support. — ^Acknowledging  that  there 
is  not  much  direct  and  specific  support  for  the  propositions 
contended  for  in  this  article,  it  is  nevertheless  of  interest  to  note 
the  trend  in  that  direction  (culminating  in  something  little  short 
of  formulation  of  the  principles  enounced),  and  to  put  in  contrast 
the  older  view. 

Commencing  with  money,  it  is  usually  said  that  the  reason  that 
a  thief  can  pass  a  good  title  is  because — 

*'of  the  currency  of  it;  it  cannot  be  recovered -after  it  has  passed  m 
corrency  "  * 

that  is,  a  good  title  to  money  passes  because  it  is  money.  And  if 
we  ask  for  something  more  satisfactory  than  that  we  may  find  it 
in  Lord  Shand's  remark  (one  hundred  and  thirty-five  years  after- 
wards) with  reference  to  some  cash  which  had  been  entrusted 
to  an  agent,  and  by  him  wrongfully  diverted  to  his  own 
purposes  : — 

'  In  '  Pollock  on  Contracts,'  5th  ed.  138,  referring  to  the  loss  of  seals  it  is 
said :  "  That  the  practice  of  publishing  formal  notice  in  case  of  loss  really 
existed  is  shown  by  the  example  given  in  Blount's  Law  Dictionary,  S.  V. 
Sigillum,  dated  18  Ric.  II.  In  modern  law  such  questions,  when  they  occur, 
come  under  the  head  of  Estoppel." 

«  Per  Lord  Mansfield,  in  Miller  v.  Race^  1758,  Burr.  p.  457. 
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"He  has  thus  the  opportunity,  and  may  take  advantage  of  this  to  mis- 
apply and  to  appropriate  to  his  own  use  the  money  intrusted  to  him."  * 

This  assertion  must,  however,  find  foundation  in  some  specific 
law,  and  its  proper  reference  is  clearly  apparent  The  true  owner 
enabled  his  agent  to  pose  as  owner,  and  is  therefore  estopped 
by  the  assistance  rendered  to  his  misrepresentation  of  ownership. 

If  the  reason  in  the  case  of  money  was  because  it  was  money, 
the  rule  was  applied  to  bills  and  notes  because  they  are  *'  like  so 
much  money,"  and  are  "  negotiable  "  : — 

"If  a  bill  be  payable  to  A.  or  bearer  it  is  HJke  so  much  money  paid  to 
whomsoever  the  note  is  given ;  that  let  whatever  accounts  or  conditLons 
soever  be,  between  the  party  who  gives  the  note,  and  A.  to  whom  it  is  given, 
yet  it  shall  never  a£fect  the  bearer."  * 

"Bills  of  exchange  and  promissory  notes  are  representatives  of  money 
circulating  in  the  commercial  world  as  such."  * 

"  The  reason  \&  that  such  negotiable  instruments  have,  by  the  law-merchant, 
become  part  of  the  mercantile  currency  of  the  country."  * 

"  A  negotiable  instrument,  for  the  general  convenience  of  commerce,  has 
been  allowed  to  have  an  eifect  at  variance  with  the  ordinary  principles  of 
law.'»» 

The  transition  stage  between  mere  empiricism  and  rationality 

may  be  represented  by  language  of  Lord  Cairns  with  reference  to 

certain  misappropriated  scrip  for  bonds : — 

"  The  appellant  might  have  kept  this  scrip  in  his  own  possession,  and  if 
he  had  done  so,  no  question  like  the  present  could  have  arisen.  He  preferred, 
however,  to  place  it  in  the  possession  and  under  the  control  of  his  broker,  or 
agent ;  and  although  it  is  stated  that  it  remained  in  the  agent's  hands  for 
disposal,  or  to  be  exchanged  for  the  bonds  when  issued  as  the  appellant  should 
direct,  those  into  whose  hands  the  scrip  would  come  could  know  nothing  of 
the  title  of  the  appellant,  or  of  any  private  instructions  he  might  have  given 
to  his  agent." 

In  Other  words,  the  broker  had  ostensible  authority  to  sell ; 
ostensible  authority  cannot  be  displaced  by  "private  instructions  " ; 

■  7%oms<m  v.  Clydesdale^  1893,  A.  C.  p.  291. 

•  Crowl^  V.  Crowtker^  1702,  2  Freeman,  257.  And  see  per  Channell,  B., 
in  Moss  V.  Hancock,  1899,  2  Q.  B.  118,  119;  Byles  on  BiUs,  15th  ed.  186 ; 
Foster  v.  Green^  1862,  31  L.  J.  Ex.  158. 

•  FriedloMder  v.  Texas^  1889,  130  U.  S.  p.  416. 

•  Per  Williams,  J.,  in  Inghan  v.  Primrose,  1859,  7  C.  B.  N.  S.  82, 

•  Per  Tyndal,  J.,  in  Jenkyns  v.  Usbome,  1844,  7  M.  &  G.  p.  699. 
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therefore,  although  there  was  no  authority  to  sell,  jet  the  true 

owner  is  estopped  from  so  asserting.    That  is  the  ordinary  law  of 

estoppel 

To    the    same    effect,    but    much   more  nearly  approaching 

scientific  statement  is  the  language  of  Mr.  Justice  Tascherau^ 

in  a  case  in  the  Canadian  Supreme  Court,  with  reference  to 

bonds : — 

"  In  constitnting  his  agent  tAe  apparent  absolute  owner  of  these  securities 
and  conferring  upon  him  all  the  indicia  of  ownership,  he  precludes  himself 
from  disputing  the  title  of  any  subsequent  bond  fide  transferee."  ^ 

There  is  much  in  the  United  States'  authorities  which  may 
be  cited  as  collaterally  supporting  some  of  the  views  here 
advocated.  For  example„in  "  Colebrooke  on  Collateral  Securities"^ 
it  is  said : — 

•'  The  principle  of  estoppel  by  conduct,  that  when  the  owner  of  property 
in  any  form  clothes  another  with  the  apparent  title  and  power  of  disposition, 
third  parties  who  are  thereby  induced  to  deal  with  him  are  protected,  is 
applied  to  choses  in  action,  non-negotiable  in  character.'' ' 

''  The  rules  of  estoppel  in  pais  are  enforced  against  an  owner  of  a  non- 
n^otiable  chose  in  action  who  has,  with  mistaken  confidence,  entrusted  the 
indicia  of  title,  and  the  apparent  absolute  ownership,  by  endorsement  and 
delivery  to  a  third  person,  so  that  he  is  able  to  deceive  bond  fide  pledgees 
advancing  value,  upon  the  fieuth  and  credit  of  such  documents  of  title  and 
apparent  absolute  ownership,  without  notice  that  the  act  of  the  pledgee  is  a 
fraudulent  misappropriation,  and  an  unauthorised  act«"  ' 

So  also  in  "  Bigelow  on  Estoppel"* 

"  It  should  be  observed  that  while  the  rule  in  Pickard  v.  Sears  finds  most 
frequent  expression  in  transfers  of  property,  it  is  not  confined  to  such  cases  ; 
it  includes  all  cases  of  false  representation  and  fraudulent  silence,  whatever 


>   Young  y.  MacNider,  1895,  ^5  S.  C.  272,  279. 

•  P.  590;  citing  Cowdryv,  Vanderburgh^  loi  U.  S.  572;  MeNeUy,  Tenth 
Nat,  Bank,  46  N.  Y.  325.  See  to  same  effect,  per  Boyd,  C,  in  Re  Central 
Bank,  1899,  17  Ont.  p.  $86. 

»  P.  487 ;  citing  Coombes  v.  Chandler,  33  Ohio  St.  178;  Moore  v.  Bank, 
55  N.  Y.  41 :  McNeil  y.  Tenth  Nat.  Bank,  Ar^ib.  325  ;  Corodryy,  Vanderburgh, 
lOI  U.  S.  572;  Davis  v.  Beckstein,  69  N.  Y.  442 ;  Werrich  v.  Mahoning 
Co,  Bank,  16  Ohio  St.  296 ;  Dillaye  v.  Commercial  Bank,  51  N.  Y.  345  ; 
Clark  V.  Roberts,  2$  Hun.  86. 

*  5th  ed.  p.  562  J  citing  Moore  v.  Metropolitan  Bank,  55  N.  Y.  41 ;  Henty 
V.  MUler,  94  N.  Y.  64 ;  Coombes  v.  Chandler^  33  Ohio  St.  178. 
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the  nature  of  the  transfer.  ...  So  again  if  a  man  purchase  bonAfidi  and  far 
value,  an  unnegotiable  chose  in  action,  from  one  upon  whom  the  owner  has 
by  assignment,  or  otherwise,  conferred  the  apparent  absolute  ownership,  he 
obtains  a  valid  title  against  the  real  owner,  supposing  the  act  of  purchase  to 
have  been  induced  by  such  act  of  the  owner."  * 

And  in  England  in  a  case  '  in  which  a  transfer  of  shares,  blank 
as  to  the  purchaser's  name,  was  given  to  a  broker  who  misapplied 
it,  Lord  Herschell  said  : — 

**  1/  tke  oumer  of  a  ehose  m  acHon  clothes  a  third  party  with  the  oppamU 
ownerships  and  right  of  disposition  of  ity  he  is  estopped  from  asserting  his  title, 
as  against  a  person  to  whom  such  third  party  has  disposed  of  it^  and  who 
received  it  in  good  faith  and  for  value.  And  this  doctrine  has  been  held  by 
the  Court  of  Appeal  of  the  State  of  New  York  to  be  applicable  to  the  case 
of  certificates  of  shares,  with  the  blank  transfer  and  power  of  attorney  signed 
by  the  registered  owner,  handed  by  him  to  a  broker  who  firaudulently,  or  in 
excess  of  his  authority,  sells  or  pledges  them.  The  bank  or  other  penons, 
taking  them  for  value  without  notice,  have  been  entitled  to  hold  them  as 
against  the  owner.'  As  at  present  advised,  I  do  not  see  any  di£ference 
between  the  law  of  the  State  of  New  York  and  the  law  of  England  in  this 
respect.*'* 

It  will  be  observed  that  the  supporting  quotations  all  deal  with 
^< non-negotiable"  choses  in  action.  They  sufficiently  establish 
the  principle  that  ostensible  ownership  or  agency  of  such 
documents  may  estop  the  true  owner  from  setting  up  his  title. 
But  it  has  not  hitherto  been  observed  that  the  same  doctrine 
applies  to  "negotiable"  instruments  also  (why  should  it  not?) ; 
and  that  there  is  no  necessity  for  an  appeal  to  the  law-merchant 
and  its  antagonism  to  the  ordinary  law. 

*  Mr.  Bigelow  did  not  observe  the  application  of  this  language  in  his  later 
work  (on  Bills  and  Notes)  when  he  wrote  (p.  3) :  *'  Purchase  of  land,  or 
goods,  for  value,  and  without  notice,  cuts  off  equities ;  that  is  a  cardmal 
rule  of  law,  and  always  has  been  in  courts  of  equity.  But  it  has  never  been 
applied  to  undertakings  to  pay,  in  the  case  of  common  law  contracts ;  applied 
to  undertakings  to  pay,  as  purchase  for  value  without  notice  often  is,  the 
principle  has  reference  to  bills,  notes  and  cheques  only." 

*  Colonial  Bank  v.  Cady^  1890,  15  A.  C.  p.  257. 

*  See  Montagu  v.  Perkins,  1853,  32  L.  J.  C.  P.  185. 

*  For  the  New  York  law,  see  McNeil  v.  Tenth  Nat,  Bank,  1871, 
46  N.  Y.  325.  See  also  in  Ontario,  Smith  v.  /Rogers,  1899,  30  Ont.  256; 
and  in  Ireland,  Ifome  v.  Boyle,  1890,  27  L.  R.  Ir.  137 ;  fVaterhomse  v.  Bank 
ef  Ireland,  1892,  29  L.  R.  Ir.  384  ;  and  in  Minnesota,  Brown  v.  Eqmtabk^ 
1899,  78  N.  W.  Rep.  1045. 
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Or  to  put  the  matter  more  accurately,  and  sum  up  what  has 
been  said : — 

1.  A  chose  in  action  is  ambulatory  or  non-ambulatory.  It  may 
also  be  sometimes  the  one,  and  sometimes  the  other.  A  pro- 
missory note,  for  example,  may  be  ambulatory  (redeemable  to 
third  persons),  or  non-ambulatory  (redeemable  to  a  certain  person 
only).  It  is  alwa3rs  *'  negotiable  "  in  the  sense  that  being  a  chose 
in  action  arising  out  of  contract  it  may  be  transferred.  It  is 
sometimes  not  "  negotiable,"  in  the  sense  that  a  transferee  of  it 
"Will  take  subject  to  equities. 

2.  Contractors  in  ambulatory  agreements  are  estopped  as 
against  innocent  transferees  from  setting  up  equities  which  may 
exist  between  them  and  their  contractees. 

3.  The  true  owners  of  ambulatory  contracts  may  be  estopped 
fix>m  asserting  their  title  to  them,  by  permitting  the  appearance  of 
ownership  in  other  persons. 

4*  These  results  are  in  no  way  due  to  the  law  merchant ;  they 
are  not  in  antagonism  to  the  general  law;  they  are  parts  of  it. 

5.  The  word  "  negotiability"  with  its  double  entmdre  is  not  only 
unnecessary,  it  is  disturbing  and  distracting. 

The  New  Category. — Having  thus  opened  up  a  new  category, 
let  us  take  a  short  survey  of  the  instruments  to  be  placed  in  it 

AU  the  old  "  negotiable "  instruments  are  of  course  admiss- 
able.» 

And  we  must  add  foreign  government  and  company  bonds.' 

And  domestic  company  bonds.^ 

And  scrip  for  bonds,  that  is  to  say,  promises  to  deliver  not 
money  but  bonds.^ 

'  See  anU^  p.  322. 

•  Georgierv,  Mieville^  1824,  3  B.  &  C.  45  (but  see  Pickers,  Londotiy  1876, 
18  Q.  B.  D.  515) ;  Simmons  v.  London,  1891,  I  Ch.  270  ;  1892,  A.  C.  201 ; 
BenHnck  ▼.  London^  1893,  2  Ch.  120  ;  Venables  v.  Baring,  1892,  3  Ch.  527. 

»  Re  General  Estata,  1868,  L.  R.  3  Ch.  758 ;  ffiggs  v.  Assam^  1869, 
L.  R.  4  Ex.  387;  Re  Imperial,  1870,  L.  R.  il  £q.  478  (but  see  Crouch  v. 
CredU  Fonder,  1873,  L.  R.  8  Q.  B.  374) ;  Beckuanaland  v.  London,  1898, 
a  Q.  B.  658. 

•  Goodwin  ▼.  Robarts,  1875,  L-  R.  10  Ex.  82,  337  ;  i  A.  C.  476 ;  Boston 
▼.  London^  1886,  34  Ch.  D.  9$  ;  13  A.  C.  333. 
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.  And  scrip  for  shares  ^ ;  that  is  to  say,  promises  redeemable  not 
in  money  but  in  property.'^ 

And  bonds  secured  by  complicated  mortgages.* 

And  letters  of  credit.* 

And  blank  transfers  of  shares/ 

And  blank  deposit-receipts  when  payable  to  order.* 

These  and  other  such  instruments  are  clearly  intended  to  be 
ambulatory ;  and  reason  and  authority  concur  in  putting  them  in 
the  same  category. 

The  present  writer  would  add  bills  of  lading,  warehoas<^ 
receipts,^  delivery  orders  and  other  well-known  indicia  of  title  to 
goods.  If  one  reflects  upon  **  negotiability  "  and  its  technicalities^ 
such  instruments,  of  course,  fail  to  reach  the  standard.  They  are> 
for  goods,  and  not  for  money — ^were  there  no  other  objectioijt  to 
them.  When,  however,  we  remember  that  scrip  for  honds  (not 
for  money)  are  already  in  the  list,  it  is  hard  to  see  why  agreements, 
to  deliver  goods  must  necessarily  be  left  off!  Are  they  inten^led 
to  be  ambulatory?  That  is  the  question.  If  so  the  original; 
contractor  cannot  set  up  his  equities  against  an  innocent  trans- 
feree ;  and  a  true  owner  must  keep  possession,  and  not,  by 
parting  with  it,  permit  the  appearance  of  ownership  in  another 
person. 

There  are  other  documents  about  which  there  may  be  a  greater 
difference  of  opinion;  but  which  the  writer  thinks  ought  to  be 
dealt  with  according  to  the  principles  with  which  we  have  been 
dealing. 

»  Rumball  r.  Metropolitan,  1877,  2  Q.  B.  D.  194. 

«  Atlanta  v.  Hunt,  loo  Tenn.  89 ;  42  S.  W.  Rep.  482.' 

»   IVebb  V.  Ifer/ie  Bay,  1870,  L.  R.  5  Q.  B.  642. 

*  Re  Agra  6*  Masterman,  1867,  L.  R.  2  Ch.  391 ;  Johannessen  v.  Munroc, 
1899,  185  N.  Y.  641 ;  53  N.  E.  Rep.  535. 

*  Ante,  p.  336. 

*  Sec  3  &  4  Anne,  c.  9 ;  Nicholson  v,  Sedgwick,  1690,  X  Ld.  Ray.  180 ; 
3  Salk.  67  ;  Partridge  v.  Bank  of  England,  1^46,  9  Q.  B.  396  ;  Ke  Commertia. 
Bank,  1897,  II  Man.  494 ;  Re  Central  Bank,  1889,  17  Ont.  574 ;  First  Nat. 
Bank  V.  Security,  51  N.  W.  Rep.  303  ;  34  Neb.  7 1  ;  Kirktvood  v.  First  Nat,  _ 
Bank,  58  N.  W.  Rep.  1016 ;  Sauce  v.  Exchange^  5^  N.  W.  Rep.  113S; 
J/agar  v.  Buffalo,  31  N.  Y.  448. 

'  Collins  V.  Rosetibant,  1897,  43  S.  W.  Rep.  726  (Ky.). 
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'  Vtnuhers. — Sometimes  vouchers  or  certificates  indicating  that 
persons  named  in  them  are  entitled  to  certain  sums  of^  money, 
Bxe  intended  to  be  ambulatory,  and  transferees  will  therefore 
upon  the  principles  of  estoppel  take  free  from  equities.  In  one 
Case  ^  a  contractor  obtained  a  certificate  from  the  auditor  of 
a.  Board  of  Works,  that  he  was  entitled  to  $8451.88*;  the  conn 
tractor  endorsed  the  certificate  in  blank,  and  deposited  it  as 
security  for  a  loan  of  $3160;  and  the  pledgee  fraudulently  dis- 
posed of  it  to  an  innocent  purchaser;  it  was  held,  that, 

'*  The  complainants  could  have  expressed  in  their  indorsement  the  purpose  of 
the  deposit  .  .  .  that  it  was  as  security  for  a  specified  sum  of  money — and 
thus  impasted  notice  to  all  subsequent  purchasers  or  assignees, '  that  the 
pledgee  held  only  a  qualified  interest  in  the  claim.  But  having  indorsed  their 
name  in  blank,  they  virtually  authorised  the  holder  to  transfer  or  dispose  bt 
the  certificate  by  writing  an  absolute  assignment  over  their  signature.'' 

Mortgages. — It  is  interesting  to  note  the  application  of  the 
principles  in  hand  to  the  case  of  a  mortgage.  Here  we  have  a 
debt — a.  chose  in  action^  and  real  estate  security  for  its  pay- 
ment By  its  terms  and  according  to  usage,  the  document  is 
jntended  to  be  ambulatory;  but  the  transfer  of  it  is  a  matter 
requiring  time  for  its  accomplishment,  and  it  is  therefore  imsuit« 
able  for  the  rapid  financial  operations  of  the  moment ;  moreover 
its  payments  are  usually  long  deferred,  and  thus  changes  in  the 
rdations  of  the  parties  to  it  are  more  customary  than  in  the  case 
of  shorter  dated  commercial  paper. 

The  law  of  estoppel  has  adapted  itself  to  these  peculiarities.' 
It  is  customary  for  a  purchaser  of  a  mortgage  to  make  inquiries 
of  the  mortgagor  as  to  the  state  of  the  account  between  him  and 
the  mortgagee,  and  it  is  not  doubted  that  by  his  answers  the 
morgagor  would  be  estopped.  No  such  inquiry  is  made  in  the 
dase  of  bills  and  notes,  and  transferees  of  them  are  not  affected  by 
premature  payments.     The  reason  is  to  be  found  in  custom,  and 

>  Cewdry.v,  Vanderburgh^  1879,  loi  U.  S.  572.    And  see  Cudahys,  Sioux^ 
etc.,  1896,  75  Fed.  Rep.  473;  Moore  v.  Metropolitan^  1873,  55  N.  Y.  41. 
See  also  Armours,  MicMgofiy  eU,y  Ry,^  1875,  65  N.  Y.  123. 
-  *  Martin  v.  Bearman^  1880,  45  U.  C.  Q.  B,  205.     See,  however,  Hopkini 
V.  ffemwortk^  1898,  2  Ch.  347. 
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the  custom  is  founded  upon  the  considerations  above  suggested. 
Estoppel  proceeds  tipon  misrepresentation.  In  the  case  of  a 
mortgage,  premature  pa3nnent  will  not  mislead,  because  of  the 
custom  to  inquire,  which  the  mortgagor  may  depend  upon  being 
pursued.  There  is  no  such  custom  in  the  case  of  bills  and  not^  ; 
premature  payment  will  mislead ;  and  the  payer  may  have  to  pay 
again. 

But  observe  that,  if  a  mortgage  be  offered  in  sale  to  me,  although 
I  ought  to  inquire  as  to  alterations  of  relations  between  the 
parties,  I  have  no  reason  for  doubting  that  the  document  was 
originally  a  real  instrument,  and  that  it  truthfully  represents  the 
transaction  between  the  parties.  For  example,  if  ;^2oo  appears 
to  be  secured  by  it  (and  more  especially  if  a  receipt  for  that 
amount  appears  upon  it),  I  am  not  bound  to  imagine  that  only 
^40  was  really  advanced.  The  mortgagor^knew  when  executing 
the  document  that  it  was  of  ambulatory  character;  he  knew 
that  people  would  rely  upon  his  receipt;  and  he  is  therefore 
estopped^: — 

'*  But  they  were  inexact,  and  careless,  and  placed  in  the  hands  of  BaUt  or 
AsUey  the  means  of  deceiving  other  persons^  and  these  are  in  the  Court  of 
Equity  demerits."  * 

This  law  is  of  special  importance  in  the  United  States,  where 
usually  a  mortgage  debt  is  represented  by  a  promissory  note.  It 
was  there  said  that  the  mortgagor  was  estopped  upon  principles, 

''which  forbid  a  man  who,  as  security  for  n^otiable  notes,  had  executed 
a  mortgage  ...  to  impair  its  binding  force  and  effect  by  pleading  secret 
equities,  created  by  his  own  fault,  negligence  or  imprudence,  and  of  which 
the  subsequent  holder  of  the  notes  had  no  notice,  and  no  means  of  in* 
formation."  • 


*  Bickerton  v.  fVa/her,  1885,  31  Ch.  D.  151  ;  55  L.  J.  Ch.  227 ;  Chambers 
V.  Goldivin^  1804,  9  Ves.  264 ;  approved  in  Manglesv,  Dixon^  1852,  3  H.  L.  C. 
P-  737 ;  Redjem  ▼.  Fernery  1818,  i  Dow.  50. 

*  Per  Fry,  L.  J.,  pp.  158,  229  respectively. 

'  Bank  V.  Flathersy  45  La.  Ann.  78 ;  12  So.  Rep.  244 :  approved 
in  Pertuit  v.  DamarCy  1898,  24  So.  Rep.  680.  In  Kansas,  however,  it  is 
held  that  the  note  itself  is  **  non-negotiable,"  if  it  refer  to  the  mortgage : 
Jones  v.  Dulickf  1898,  55  P.  Rep.  $22.  In  Illinois  it  is  held  that  the 
assignee  takes  subject  to  the  equities :  Paris  v.  Briscoe,  78  III.  App.  242, 
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Idfe  Policies^ — Drawing  still  further  away  from  the  former 
narrow  list  of  negotiable  securities,  we  come  to  a  document  of 
debatable  character.  The  owner  of  a  life  insurance  policy  trans- 
ferred it  apparently  absolutely,  but  really  as  security  only  for  money 
lent ;  the  assignee,  being  thus  the  ostensible  owner,  fraudulently 
assigned  the  policy  to  an  innocent  purchaser;  who,  it  was  held» 
took  it  free  from  equities.^  It  may  be  said  that  a  policy  is  a 
**  non-negotiable "  chose  in  action,  and  that  it  therefore  carries 
with  it  all  equities  of  prior  holders ;  ^  a  fair  reply  is  that  lands 
too  are  somewhat  '*  non-negotiable  " ;  but  that  if  an  owner  of  real 
estate  execute  an  absolute  conveyance  to  his  mortgagee  instead  of 
a  mortgage,  he  is  estopped  from  setting  up  his  equities  as  against 
an  innocent  purchaser  from  the  grantee.  In  other  words,  a  life 
policy  is  an  article  of  property;  and  the  principles  of  estoppel  by 
ostensible  ownership  apply  equally  to  all  sorts  of  property  which  is 
intended  to  be  passed  on  from  one  person  to  another. 

Promises  to  Pay  Money, — It  is  a  most  curious  fact  and  one 
which  well  illustrates  the  frequently  baneful  effect  of  codifications, 
that  while  the  law  has  been  rapidly  expanding  upon  the  lines 
above  indicated  so  that  we  are  now  fairly  well  able  to  say  that 
choses  in  action  pass  to  a  transferee  free  from  equities  where  that 
was  the  intention  of  the  parties  (the  wit  of  man  has  at  length 
come  that  far),  certain  promises  to  pay  money,  on  the  other  hand, 
by  recent  decisions  in  England  and  Canada  bid  fair  to  become  an 
exception  to  the  rule. 

A  promissory  note  is  by  the  Codes  closely  defined.  This  may 
be  in  it,  and  this  may  not     Any  addition  to  the  form  takes  the 

>  Qutbee  Bank  ▼.  Taggart^  1896,  27  Ont.  i6a.  And  see  Wells  Bridge  v. 
Connecticuiy  1890^  152  Mass.  343. 

*  And  it  was  very  recently  so  held :  Brown  v.  Equitable^  1899,  78 
N,  W.  Rep.  103  (Minn.): — "The  defendant  has  done  nothing  upon  which 
to  base  an  equitable  estoppel,  except  the  bare  fact  that  !plaintiff  delivered 
possession  of  the  policy  to  H.  accompanied  by  an  absolute  assignment  without 
any  expressed  conditions  or  limitations,  and  thereby  clothed  with  the  indicia 
of  absolute  ownership."  Usually  the  bare  fact  of  enabling  another  person  to 
mislead  third  persons  by  appearing  to  be  the  owner  of  your  property  is  thought 
to  be  an  amply  sufficient  ground  of  estoppel. 
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document  out  of  the  categoiy  of  notes.  And  if  not  a  note/ then 
\\^  is  held  that  all  its  equities  accompany  it  upon  transfer.^  The 
result  then  is  that  a  document  which  is  very  nearly  a  promissory 
note  or  bill  of  exchange  carries  its  equities  with  it,  because  of  the 
Codes;  while  documents,  having  no  relation  to  bills  or  note^  but 
which  are  intended  to  be  ambulatory,  do  not  The  fault  of  the 
decisions  is  that  they  are  still  using  the  old  classification  of 
*j'  negotiable"  and  "non-negotiable"  instruments.  The  language 
of  Malins  V.C.,  of  thirty  years  ago,  ought  to  be  recognised  as 
more  than  a  notion  of  a  somewhat  radical  judge : — 

■  "Are  they  then  promissory  notes  or  debentures?  or  does  it  make  any 
difference  Trhich  they  are  in  the  result?  My  opinion  is  that  whichever  they 
are  the  result  is  the  same,  because  they  in  any  case  make  a  contract  by  which 
the  company  have  bound  themselves  to  pay,  not  to  any  particular  person,  but 
to  any  person  who  may  be  the  bearer,  the  sum  appearing  to  be  due  upoir 
^eirface."* 

Conclusion: — Enough  has  been  said  to  indicate  the  safe  line  of 
further  development 

Lands  are  intended  to  be  transferred ;  so  are  goods ;  so  are  some 
6hoses  in  action. 

The  law  as  to  all  such  classes  of  property  is  the  same.  Osten- 
sible ownership  or  agency  may  estop  the  true  owner  from  setting 
up  his  title  as  against  an  innocent  purchaser. 

The  primary  question  then  as  to  any  particular  chose  in  action 
is  whether  it  was  intended  to  be  redeemed  to  the  immediate  con- 
tractee  or  to  third  persons  also.  It  is  not  sufficient  to  ask  whether 
or  not  it  is  a  note  or  bill,  for  even  so  it  may  be  ambulatory  or  non- 
ambulatory and  have  to  be  classified  accordingly. 

When  the  character  of  the  document  has  been  ascertained, 
either  by  its  form,  or  by  usage  with  reference  to  the  class  of  instru- 
ments to  which  it  belongs,  the  law  of  estoppel  and  not  the  law 
merchant,  the  ordinary  law  and  not  antagonism  to  it,  will  suffice 
for  the  settlement  of  all  questions  relating  to  the  rights  of  innocent 
transferees. 

>  Kirkwood  ▼.  SmUk,  1896,  I  Q.  B.  582 ;  Bank  of  Hamihon  v    GiOiiSt 
1899,  12  Man.  495. 
*  Re  Imferial^  etc.,  1870^  L.  R.  il  Eq.  p.  488. 
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PREFATORY   NOTE. 


The  Nineteenth  Conference  of  the  Association  is  remarkable  as 
being  its  first  visit  to  France.  It  had  long  been  a  cherished 
desire  of  the  Council  that  an  Association  like  ours,  designed  to 
perfect  and  assimilate  the  law  and  practice  of  nations  as  regards 
their  commercial  and  social  relations,  should  visit  the  country  of 
Cujas,  Montesquieu,  Domat,  Fcelix,  Em^rigon,  Ortolan,  Haute- 
feuille,  and  of  the  Code  Napoleon.  A  favourable  occasion  pre^ 
sented  itself  in  the  holding  of  the  great  International  Exhibition 
in  Paris,  by  which  the  French  nation  had  determined  to  mark  the 
dose  of  the  century ;  but,  in  view  of  the  multiplicity  of  congresses 
held  in  Paris  during  the  Exhibition,  it  was  thought  more  advisable 
to  meet,  not  in  the  capital,  but  in  some  other  city  of  France  which, 
while  being  central  enough  to  be  within  easy  reach  of  foreign  visitors, 
should,  at  the  same  time,  offer  greater  facilities  than  Paris  for  the 
quiet  and  deliberate  consideration  of  questions  of  international  and 
commercial  law.  Rouen,  the  ancient  capital  of  Normandy,  pos- 
sessing Gothic  edifices  which  are  among  the  chief  architectural 
glories  of  France,  a  flourishing  and  busy  port  of  easy  access  from 
the  sea  (as  was  demonstrated  ocularly  to  its  visitors),  and  a  society 
of  mercantile  and  legal  gentlemen  ready  to  welcome  those  of  like 
pursuits  and  tastes  from  other  countries,  seemed  peculiarly  suitable 
for  the  purpose  ;  and  it  was  therefore  with  great  satisfaction  that 
the  Council  accepted  the  cordial  invitation  of  the  Municipality 
and  the  Chamber  of  Commerce  of  Rouen  to  hold  the  Conference 
in  their  ancient  city.  ; . 

The  attendance  at  the  Cpnference  justified  this  choice.     The 
President   of  the  Association,  an  eminent  judge  of  the  United 
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States,  was  supported  by  two  judges  of  the  High  Court  of  England, 
the  ancien  bdionnter  of  the  Rouen  ordre  des  avocats^  an  eminent 
Japanese  jurist,  the  president  of  the  British  Chamber  of  Com- 
merce in  Paris,  and  by  leading  maritime  and  international 
lawyers  and  representatives  of  shipping  interests  and  philanthropic 
societies  from  Belgium,  France,  Great  Britain,  and  the  United 
States ;  Paris  including  in  its  contingent  an  Italian  and  a  Dutch 
lawyer. 

The  work  of  the  Conference  covered  a  wide  field.  The  thought- 
ful and  comprehensive  inaugural  address  of  the  President,  on  the 
subject  of  the  part  taken  by  courts  of  justice  in  the  development 
of  international  law,  was  followed  by  a  carefully  considered  report 
prepared  by  the  American  members  of  a  committee  appointed 
last  year  at  Buffalo  to  consider  the  conventions  signed  by  the 
Conference  of  the  Hague  (which  have  since  been  ratified  by 
nearly  all  the  parties  thereto),  which  was  adopted  by  the 
Conference ;  and  resolutions  were  passed  respectively  calling  the 
attention  of  shipping  circles  to  the  measures  which  have  been 
undertaken  at  great  cost  to  make  Rouen  a  safe  port,  and  (at  the 
instance  of  a  Rouen  member)  urging  the  importance  of  using 
steering  directions  in  navigation  having  the  same  meaning  in  all 
languages,  in  order  to  avoid  mistakes  which  in  the  past  have 
caused  lamentable  losses  of  life  and  property.  Valuable  papers 
were  also  presented  on  the  Progress  of  Arbitration,  the  Doctrine  of 
International  Intervention,  Progress  towards  the  Abolition  of 
Slavery,  and  the  Prize  Decisions  of  the  United  States  Courts  during 
the  war  between  Spain  and  the  United  States.  On  three  other 
subjects,  namely :  international  rules  of  marine  insurance,  foreign 
judgments,  and  the  immunity  of  private  property  at  sea  (all  of 
which  were  touched  on,  and  the  first  of  which  made  great 
progress  at  Bufifalo  last  year)  the  discussions,  although  no  definite 
conclusions  immediately  resulted  from  them,  yet  were  of  consider- 
able utility  in  clearing  the  ground  for  subsequent  consideration. 
As  regards  marine  insurance,  a  set  of  international  rules  on  the 
lines  of  those  framed  and  brought  forward  by  Mr.  Carver,  Q.C,  at 
Buffalo  last  year,  was  presented  as  the  work  of  an  Anglo-American 
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Committee  which  included  gentlemen  of  the  highest  legal  and 
practical  knowledge  of  this  subject,  and  the  English  section  of  which 
was  fortunate  in  having  for  its  president  a  judge  of  the  English 
High  Court,  who  has  had  a  life-long  experience  of  English  com- 
mercial law.  Unfortunately  it  appeared  in  the  discussion  that 
neither  the  British  shipowners  nor  the  continental  representatives 
were  prepared  lo  accept  the  rules  without  further  consideration ; 
and  the  subject  was  accordingly  postponed  till  the  next  Confer- 
ence, when  it  is  hoped  that  the  Association  will  be  able  to  give  its 
imprimatur  to  a  set  of  rules  which  shall  do  for  marine  insurance 
what  the  York- Antwerp  rules  did  for  general  average.  In  order  to 
give  these  important  proposals  greater  publicity,  a  report  of  the  dis- 
cussion on  this  subject  has  been  separately  printed  for  circulation 
among  shipping  and  underwriting  circles  in  various  countries.  As 
regards  foreign  judgments,  the  unfortunate  absence  of  two  well- 
known  English  international  lawyers  and  writers,  one  of  whom  had 
prepared  valuable  material  for  discussion  in  his  draft  convention 
and  rules  of  jurisdiction  for  international  adoption,  while  the  other 
had  contributed  valuable  criticisms  of  these  proposals,  necessitated 
the  holding  over  of  the  question  till  the  next  meeting ;  but  the 
appointment  of  a  fresh  committee,  representative  of  four  countries, 
to  report  on  the  subject  to  the  next  Conference,  should  enable  the 
Association  to  complete  the  consideration  of  a  subject  which 
has  been  before  it  for  twenty  years.  The  topic  of  the  immunity 
of  private  property  at  sea  from  capture  during  war — a  doctrine 
of  public  international  law  which  will  no  doubt  occupy  general 
attention  in  the  future  —  was  introduced  by  valuable  reports 
from  American  and  European  sections  of  a  committee ;  but  the 
discussion  which  followed  revealed  such  wide  divergences  of 
opinions  and  interests  between  the  American  and  European  views 
on  the  subject,  that  the  Conference  was  unable  to  arrive  at  any 
but  a  negative  conclusion. 

The  social  side  of  the  Conference,  as  has  been  the  good  fortune 
of  its  predecessors,  was  of  the  most  agreeable  kind,  and  the 
visitors  from  other  countries  and  other  parts  of  France  carried 
away  a  grateful  remembrance  of  the  courteous  welcome  and 
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thoughtful  Hospitality  extended  to  them  by  their  hosts.  Our 
hearty  thanks  are  due  to  the  Prefect  of  the  Seine  InfirieurCy 
M.  Mastier,  M.  Waddington  and  the  Rouen  Chamber  of  Com- 
merce, the  Mayor  and  Municipality  of  Rouen,  M.  Octave  Marais 
and  the  members  of  the  Rouen  Bar,  M.  Ernest  Deshayes  and 
other  gentlemeh  who  contributed  to  render  our  stay  in  Rouen 
profitable  and  agreeable. 

A  resolution  of  the  Conference  directed  the  Executive  Council 
to  take  steps  for  holding  a  Conference  next  year  either  in  Scotiand 
or  in  one  of  the  Scandinavian  capitals,  in  the  hope  of  coming 
to  definite  conclusions  on  the  subjects  carried  over  from  the 
Conference;  and  we  are  glad  to  be  able  to  say  that  arrangements 
are  in  progress  for  holding  the  next  Conference  in  Glasgow, 
in  connection  with  the  International  Exhibition  of  Science 
and  Arts  in  August  1901. 

JOSEPH  G.  ALEXANDER, 
GEORGE  G.  PHILLIMORE, 

Bonorary  General  Secretaries^ 

London,  December  1900. 
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CONSTITUTION  OF  THE  ASSOCIATION. 


I.  The  name  of  the  Association  shall  be  "  The  International  Name. 
I-aw  Association." 

II.  The  Association  shall  consist : —  Members. 

1.  Of  all  those  who  participated  in   the  Conference  at 

Brussels,  commencing  the  nth  October,  1873  ; 

2.  Of  all  who  on  their  application  are  or  who  shall  be 

admitted  by  this  Conference,  or  by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  delegates  from  other  Associations,  formed  for 

the  prosecution  of  the  same  objects,  as  may  be 
approved  by  the  Executive  Council ;  each  of  which 
Associations  is  to  be  entitled  to  nominate  from 
time  to  time  two  delegates ; 

4.  Of  Honorary  Members. 

III.  The  objects  of  the  Association  shall  be  the  Reform  and  objects. 
Codification   of  the   Law   of   Nations.      Its   relations  with   the 
Institute  of  International  Law,  founded  at  Ghent  in  September 
1873,  shall  be  such  as  were  determined  by  the  Conference  at 
Brussels  in  October  1873. 

IV.  There   shall   be   an    Honorary   President,   a   President j  officers. 
Honorary     Vice-Presidents,     Vice-Presidents,    a     Treasurer,     a 
Council  of  sixty  Members,  of  whom  eighteen  shall  bean  Executive 
Council,  and  a  General  Secretary,  with  such   other   Secretaries 

and  Officers  as  the-  Executive  Council  may  from  time  to  time 
appoint. 

V.  At  each.  Annual   Conference   the   Presidents' and   other  Election  of 

Officers. 

Officers  shall  bfe  appointed  for  the  year  ensuing,  and  shall  con- 
tinue m  ottice  until  others  are  appointed.    The  office  of  President 
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shall  not  be  tenable  for  more  than  two  successive  years.  The 
office  of  General  Secretary  shall  be  permanent,  subject  to  change 
by  the  Association  at  any  Annual  Conference.  The  duties  of 
the  General  Secretary  and  of  the  other  officers  shall,  except  as 
herein  provided,  be  fixed  by  the  Executive  Council. 

Function  of       VI.     The  Executivc  Council  shall  have  the  general  direction 

Executive 

Council.  of  the  affaurs  of  the  Association  m  the  intervals  between  the  Con- 
ferences. It  shall  have  power  to  appoint  Vice-Presidents,  to 
make  Bye-laws,  to  appoint  Committees  for  special  objects,  to  fill 
vacancies  occurring  between  the  Annual  Conferences,  and  to  fix 
upon  such  place  or  places  of  business  as  may  be  expedient  It 
shall  also  have  the  power  of  nominating  Honorary  Vice-Pre- 
sidents, approving  Local  Committees,  and  nominating  for  the 
year  all  such  officers  as  the  Association  shall  omit  to  nominate 
at  its  Annual  Conference.  The  President,  Vice-Presidents, 
Treasurer,  and  Hon.  General  Secretaries  shall  be  ex-officio  Members 
of  the  Executive  Council.  Five  Members  shall  constitute  a  quorum 
of  the  Executive  Council,  inclusive  of  any  ex-officio  Members  who 
may  be  present  at  the  meeting  of  the  Executive  Council. 

Conferences.  VII.  There  shall  be  an  Annual  Conference  of  the  Association, 
to  be  held  at  such  time  and  place  as  shall  have  been  appointed  at 
the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Execu- 
tive Council  circumstances  may  render  expedient. 

Quorum.  VIII.     The  Members  present  at  the  time  and  place  fixed  for 

the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 
for  the  transaction  of  business. 

Order  of  IX.     The  Order  of  business  at  each  day's  meeting  shall  be  as 

business. 

follows : — 

1.  Reading  the  minutes  of  the  preceding  meeting,  unless 

the  reading  is  dispensed  with  by  a  vote  of  the  Con- 
ference ; 

2.  Receiving  such    communications  as   may  be  recom- 

mended by  the   Executive  Council   for  the  con- 
sideration of  the  Association ; 
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3-  Discussing  such  propositions  as  may  be  recommended  by 
the  Executive  Council  for  discussion,  and  disposing 
thereof  as  the  Conference  may  determine. 

X.  The  language  in  which  the  discussions  shall  be  carried  on  Language. 
and  the  minutes  kept  shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 

each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

XI.  A  Member  shall  not  speak  more  than  once  on  the  same  Speeches, 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference. 

XII.  After  each  Annual  Conference  its  Transactions  shall  be  Transac- 

tions. 

published  in  a  volume,  under  the  direction  of  the  Executive 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con- 
ference and  such  papers  as  may  be  ordered  to  be  printed. 

XIII.  Each   Member  of  the   Association  shall  pay  to  the  Contribu- 

tions. 
Treasurer  an  annual  sum  of  One  Pound  sterling,  or  its  equivalent, 

or  a  sum  of  Ten   Pounds  sterling,  or  its  equivalent,  for  life 

membership.     Each  Association  admitted  to  membership  shall, 

however,  be  required  to   pay  an  annual  sum  of  Two  Pounds 

sterling  or  its  equivalent.     Each  such  Association  may  nominate 

to  any  Conference  any  number  of  delegates  not  exceeding  five, 

provided  that  for  every  delegate  beyond  two  such  Association  shall 

pay  a  further  sum  of  One  Pound  sterling,  or  its  equivalent 

XIV.  No  expenditure  shall  be  made,  nor  liability  incurred,  Expendi- 

ture. 

beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer. 

XV.  This  Constitution  may  be  amended  at  any  Annual  Con-  Amendment 
ference  by  a  vote  of  three-fourths  of  the  Members  present ;  two  tion. 
days'  previous  notice  having  been  given  of  the  motion  to  amend. 
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OFFICERS  OF  THE  ASSOCIATION. 


The  Rt.  Hon.  Lord  Alverstone,  G.C.M.G.,  D.C.L.,  Lord  Chief 
Justice  of  England. 

^vesibenL 

The  Hon.  Simeon  E.  Baldwin, 

Judge  of  Supreme  Court  of  Errors,  Connecticut,  and  Professor  of 

Constitutional  Law  in  Yale  University. 

^onorarp  ^xce-^vcsxbents. 

AMERICA    (UNITED    STATES). 

Hon.  Bancroft  Davis,  late  Minister- Plenipotentiary  at  the  Court  of  Berlin. 
Hon.  Carl  Schurtz,  late  Secretary  of  the'  Interior. 

BELGIUM. 
Baron  Lambermont,  Ministre  d']^tat. 

CANADA. 
Rt.  Hon.  Sir  Henry  Strong,  Chief  Justice  of  Supreme  Court,  Ottawa. 

CHINA. 

His  Excellency  Kuo-Taj-in,  late  Envoy-Extraordinary  and  Minister 
Plenipotentiary  at  the  Court  of  St.  James's. 

FRANCE. 

Monsieur  A.  Boucher-Cadart,  President  cf  the  Court  of  Appeal,  Paris. 
Monsieur  Richard  Waddington,  Senator  for  the  Department  of  the  Seine 
Infericure,  and  President  of  the  Rouen  Chamber  of  Commerce. 
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ITALY. 

P.  BosELLi,  Secretary  of  State  for  Industry  and  Commerce,  President  of  the 
Academy  of  Sciences,  Turin. 

JAPAN. 

His  Excellency  Viscount   Kawasse  Masataka,  late   Envoy- Extraordinary 
and  Minister-Plenipotentiary  at  the  Court  of  St.  James's. 

NETHERLANDS. 

F.  B.  CoNiNCK-LiEFSTiNG,  Vice-President   of  the   Supreme   Court  of  the 
Netherlands. 


AUSTRIA     ... 
CAPE  COLONY 

DENMARK 
»> 

ENGLAND 


FRANCE 


GERMANY 
ITALY 


...     His  Excellency  Ritter  Dr.  Karl  von  Scherzer, 
Trieste. 

...     Rt.  Hon.  Sir  J.  H.  De  Villiers,  K.C.M.G.,  Chief 
Justice,  Capetown, 

...     Dr.  C.  Goos,  Ministre  des  Cultes,  Copenhagen. 
...    Dr.  Jur.  A.  Hi  N  DEN  BURG,  Attorney-General,  Copen- 
hagen. 

...    The  Hon.  Sir  William  R.  Kennedy,  Judge  of  the 

High  Court  of  Justice,  London. 
...     The  Hon.  Sir  John  Bigham,  Judge  of  the  High 

Court  of  Justice,  London. 
...    The  Hon.  Sir  Walter  G.  F.  Phillimore,  Bart., 

D.C.L.,  Judge  of  the   High   Court  of  Justice, 

London. 
...     Thomas    Barclay,   LL.B.,   Ph.D.,   President  of 

the  British  Chamber  of  Commerce,  Paris. 

...     M.  Arthur  Desjardins,  Premier  Avocat-GAi^ 

k  la  Cour  de  Cassation,  Paris. 
...     M.  6douard  Clunet,  Avocat  kla  Courd'Appcl, 

Paris. 
...     M.  Octave  Marais,  Ancien  Batonnier  de  Tordre 

des  Avocats,  Rouen. 

...     Dr.  F.  SiEVEKiNG,  President  of  the  Hanseatic  High 
Court  of  Appeal,  Hamburg. 

...     Chas.  F.  Gabba,  Professor  in  the  University  of 

Pisa. 
...     Comm.  Aug.  Pierantoni,  Senator  of  the  Kingdom 

and  Professor  in  the  University  of  Naples. 
...     Marchese   Alessandro  Corsi,    Professor    in   the 

University  of  Pisa. 
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JAPAN  Professor  Sakuy6  Takahashi,  Professor  of  Law, 

LL.D.,  Imperial  Naval  Staff  College,  Tokio. 

NETHERLANDS  ...  Dr.  T.  M.  C.  Asser,  Counsel  to  the  Ministry  of 
Foreign  Affairs,  and  Professor  in  the  University 
of  Amsterdam. 

SWEDEN      Dr.  S.  A.  Hedlund,  Member  of  the  First  Chamber, 

Gothenburg. 

UNITED  STATES...     Hon.  Chas.  A.  Peabody,  New  York. 

„  ...     Hon.  Robert  D.  Benedict,  LL.D.,  New  York. 

Council. 

Chairman  of  the  Executive  Council: 
The  Hon.  Sir  Walter  G.  F.  Phillimore,  Bart.,  D.C.L. 

•The  President,  n 

♦The  Vice-Presidents,  I    ^      ^  . 

•TheTRicASURER,  'tE^'-officu,. 

♦The  Hon.  Gen.  Secretaries,  ' 
♦Arnold,  W.,  London. 

AuTRAN,  Dr.  F.  C,  Marseilles. 

Berlingieri,  Prof.  Aw.  Francesco,  Genoa. 

Bensa,  Prof.  Enrico,  Genoa. 
♦Brown,  Joseph,  Q.C,  London. 
♦Brunard,  Hubert,  Brussels. 
♦Carver,  T.  G.,  Q.C,  London. 

Caveri,  Aw.  Maurizio,  Genoa. 

Coudert,  F.  R,,  New  York. 
♦Darby,  W.  Evans,  LL.D.,  London. 

Desha  yes,  Ernest,  Rouen. 

Dickson,  Oscar,  Gothenburg. 
♦Elmslie,  K.  W.,  London. 

Fromageot,  Dr.  Henri,  Paris. 

Glover,  Sir  John,  London. 

Govare,  Dr.  Paul,  Paris. 
♦Hill,  Gray,  Liverpool. 

Kelvin,  Lord,  LL.D.,  F.R.S.,  Glasgow. 
♦McArthur,  Charles,  M.P..  London. 

MiNGOTTi,  Comm.  Giuseppe,  Genoa. 

Passy,  Frederic,  Paris. 
♦Pears,  E.  A.,  London. 

Peborgh,  E.  van,  Antwerp. 

Platt,  Ch.,  Philadelphia,  U.S.A. 
♦Raikes,  F.  W.,  LL.D.,  Q.C,  His  Honour  Judge,   Malton, 
Yorkshire. 

Rawle,  Francis,  Philadelphia. 
♦ROLIN,  6douard,  Brussels. 

*  Members  of  the  Executive  Council. 
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*ScoTT,  Sir  JOFiN,  K.C.M.G.,  London. 

Shand,  T^ight  Hon.  Lord,  P.C,  London. 
♦Snape,  Alderman  Thos.,  Liverpool. 

Stocquart,  Dr.  Chas.  A.  Emtle,  Brussels. 
•Stubbs,  Charles,  M.A.,  LL.D.,  London. 
*ToMKiNS,  F.  J.,  D.C.L.,  M.A.,  London,  and  Denver,  U.S.A. 
♦Walton,  Joseph,  Q.C,  London. 
♦White,  Johx  Bell,  London. 

treasurer. 

The  Rt.  Hon.  Lord  Avebqry,  F.R.S. 

jankers. 
RoBARTS,  Lubbock  &  Co.,  15,  Lombard  Street,  London. 

^onotavji  general  gccrcfarics. 

J.  G.  Alexander,  LL.B.,  Tunbridge  Wells. 
G.  G.  Phillimore,  B.C.L.,  M.A.,  Loadon. 

Jissisianf  ^ccrcfar©. 

Alexander  Scott,  London, 

*  Members  of  the  Executive  Ccmicil. 
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MEMBERS  OF  THE  ASSOCIATION.* 


/  An  ohelisk  (t)  signifies  Life  Membership, 

Aldrich,  Hon.  F.  H.,  Moffat  Building,  Detroit,  U.S.A. 
Albx/inder,  J.  G.,  LL.B.,  8,  Grove  Hill,  Tunbridge  Wells. 
fALVJiRSTONE,  Rt.  Hon.  Lord,  G.C.M.G.,  D.C.L.,  Lord  Chief  Justice  of 
England. 
Angier,  Captn.  T.V.S.,  2,  Whittington  Avenue,  London. 
Arnold,  W.,  4-6,  Throgmorton  Avenue,  London. 
ASSER,  Professor  T.  M.  C,  Counsel  to  the  Foreign  Office,  Amsterdam. 
Association  of  Average  Adjusters,  Capel  Court,  London. 
AusTRO- Hungarian  Lloyd's  Steam  Navigation  Company,  Trieste. 
AUTRAN,  Dr.  F.  C,  2,  Rue  de  TOrmeau,  Marseilles. 
AVEBURY,  Rl.  Hon.  Lord,  P.C.,  F.R.S.,  High  Elms,  Farnborough,  Kent. 

Bacon,  Francis  James,  Cincinnati,  Ohio,  U.S.A. 
Badcock,  B.  F.,  17,  Water  Street,  Liverpool. 
Bailey,  John  Rand,  Les  Oliviers,  Cimiez,  Nice. 
tBALDWiN,  Hon.  Judge  Simeon  E.,  69,  Church  Street,  New  Haven,  Conn., 

U.S.A. 
Barclay,  Thomas,  LL.B.,  Ph.D.,  17,  Rue  Pasquier,  Paris. 
Bartlktt,  Edmund  M.,  512,  New  York  Life  Buildings,  Omaha,  Nebraska. 
Battersby,  Dr.  C.  F.  Harford,  139,  Palace  Chambers,  Bridge  Street^ 

Westminster. 
Bell,  E.  S.  Moberly,  98,  Portland  Place,  London. 
Bigham,  Hon.  Sir  John,  Judge  of  the  High  Court  of  Justice,  London. 
Benedict,  Hon.  Robert  D.,  LL.D.,  68,  Wall  Street,  New  York. 
Bennett,  S.  C,  Boston,  Mass.,  U.S.A. 
Bbnsa,  Professor  Enrico,  19,  Via  S.  Bernardo^  Genoa. 
Bbrlingieri,  Professor  Aw.  Francesco,  Via  Garibaldi  20,  Genoa. 
Blaess,  Walther,  8,  Rue  Grammaye,  Antwerp. 
Blood,  W.  G.,  Keokuk,  Iowa,  U.S.A. 
BoHLEN,    F.    F.    Eduard,   Consul-General,    Gr.    Reichenstrasse    23-27, 

Hamburg. 
Bonaparte,  Chas.  J.,  LL.D.,  216,  St.  Paul's  Street,  Baltimore,  U.S.A. 
Borsen-Comit£,  Riga. 
BoSELLi,  P.,  President  of  the  Academy  of  Sciences,  Turin. 

*  The  Secretaries  will  be  glad  to  be  informed  of  any  change  of  address. 
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•tBoucHER-CADART,  ALFRED,  Pr^ident  de  la  Cour  d*Appcl,  19,  Rue  Pres- 
bourg,  Paris. 

Bracciforti,  Professor  Dr.  Conte  Ferdinand©,  Via  Borgo  Spesso  23, 
Milan. 

Brainbrd,  Cephas,  Counsellor-at-Law,  47,  Cedar  Street,  New  Yoric. 

Breen,  W.  p.,  Fort  Wayne,  Indiana,  U.S.A. 

Brewster,  Hon.  Lyman  D.,  Danbury,  Conn.,  U.S.A. 

Bristol,  The  Most  Hon.  the  Marquess  of,  Ickworth,  Bury  St.  Edmunds. 

Britannia  Steam  Ship  Insurance  Association,  Limited,  17,  Gnct- 
church  Street,  London. 

British  Shipowners'  Mutual  Protection  and  Indemnity  Associa- 
tion, 23,  Rood  Lane,  London. 

British  Steamship  Owners*  Association,   26,  St.    Thomas*   Street, 
Sunderland. 

Brown,  A.  H.,  M.P.,  12,  Grosvenor  Gardens,  London. 

Brown,  Hon.  Judge  Addison,  New  York. 
tBROWN,  Joseph,  Q.C,  54,  Avenue  Road,  Regent's  Park,  London. 

Brunard,  Hubert,  9,  Avenue  de  la  Toison  d*or,  Brussels. 

Butler,  Chas.  Henry,  71,  Broadway,  New  York. 

BUZZATI,  Prof.  J.  C,  Pavia. 

Cameron,  J.  D.,  Attorney-General,  Winnipeg. 

Campbell,  Chas.  Macalaster,  Denver,  Colorado,  U.S.A. 

Carver,  Eugene  P.,  28,  State  Street,  Boston,  Mass.,  U.S.A. 

Carver,  T.  G.,  Q.C,  2,  Garden  Court,  Temple,  London. 

Cassano,  Prince,  Paris. 

Caveri,  Aw.  Maurizio,  Campetto  i,  Genoa. 

Chamber  of  Commerce,  Antwerp. 

Chamber  of  Commerce,  Incorporated,  Dundee. 

Chamber  of  Commerce,  Hamburg. 

Chamber  of  Commerce,  Leipsic. 

Chamber  of  Commerce  op  America,  Liverpool. 

Chamber  of  Commerce,  Rouen. 

Chamber   of   Shipping   of   the  United   Kingdom,   5,   Whittington 

Avenue,  Leadenhall  Street,  London. 
Chancellor,  Justus,  Chicago,  U.S.A. 
Chauncy,  Chas.,  251,  South  Forth  Street,  Philadelphia. 
Chisholm,  J.  H.,  Halifax,  Nova  Scotia. 
Clark,  Martin,  Prudential  Building,  Buffalo,  U.S.A. 
Clunet,  E.,  Avocat  k  la  Cour  d*Appel,  11,  Rue  Montalivet,  Paris. 
Clunie,  J.  M.,  I,  Fenwick  Street,  Liverpool. 
Collins,  H.  "W.,  3,  Union  Court,  Castle  Street,  Liverpool. 
Collins,  J.  H.,  Columbus,  Ohio,  U.S.A. 
Comit£  des  Assureurs    Maritimes   de  Paris,   50,  Rue  N.  D.  des 

Victoires,  Paris. 
CoMiT^  DES  Assureurs  Maritimes  du  Havre,  Havre. 
Coninck-Liefsting,  Dr.   F.  B.,  Vice-President  of  the  Supreme  Court  of 

the  Netherlands,  The  Hague. 
CooKES,  Thos.  S.,  91,  Gracechurch  Street,  London. 
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CORSI,  Professor  Marquis  Alessandro,  Viale  Umberto  6,  Pisa. 
CouDERT,  F.  R.,  Advocate,  71,  Broadway,  New  York. 
Cox,  E.  W.  Sinclair,  2,  Plowden  Buildbgs,  Temple,  London. 
Crane,  Newton,  i,  Essex  Court,  Temple. 
tCRAWSHAY,  George,  London. 
Crosby,  Jas.  O.,  Gamavillo,  Iowa,  U.S.A. 

Darby,  W.  Evans,  LL.D.,  Secretary  of  the  Peace  Society,  47,  New  Broad 

Street,  London. 
Davies,  Julien  T.,  M.A.,  LL.B.,  32,  Nassau  Street,  New  York. 
tDAVis,  The  Hon.  J.  C.  Bancroft,  late  Minister-Plenipotentiary  of  the 

United  States  of  America  at  the  Court  of  Berlin,  1627,  H  Street, 

Washington. 
Descamps,  Chevalier,  Ch&teau  de  Grismonster,  par  Ferri^re,  Liege. 
Deutscher    Lloyd,    Transport-Versicherangs-Actien-Gesellschaft,   N   24, 

Oranienburgerstr.  16,  Berlin. 
Dewey,  Hon.  Henry  S.,  23,  Court  Street,  Boston,  Mass.,  U.S.A. 
Dickenson,  M.  F.,  Jun.,  53,  State  Street,  Boston,  Mass. 
-fDiCKSON,  Oscar,  Member  of  the  Swedish  Parliament,  Gothenburg. 
DORN,  Dr.  M.  VON,  Editor  of  the  Truster  Zatungy  Trieste. 
Drumuond,  W.  v.,  Shanghai,      c/o  H.  S.  King  ft  Co.,  65,  Comhill, 

London. 
Dumas,  Jacques,  Procureur  de  la  R^publique,  Rethel. 
Duncan,  Lucius  C,  M.A.,  LL.B.,  135,  New  Bond  Street,  London. 
Duncker,  Arthur,  Hamburg. 
DuNSTAN,  W.,  4-6,  Throgmorton  Avenue,  London. 
DussELDORFER  Allgemeine  Versicherungs-Gesellschaft,  Dusseldorf. 

Eaton,  Amasa  M.,  Providence,  Rhode  Island,  U.S.A. 
Edwards,  £.  E.,  4,  Chapel  Street,  Liverpool. 
Edzard,  Conrad,  Rechtsanwalt,  Bremen. 
Eeten,  E.  van,  5,  Jan  Van  Lier  Straat,  Antwerp. 
Elmslie,  K.  W.,  Average  Adjuster,  63,  Comhill,  London. 
Emerv,  Lucilius,  Ellsworth,  Maine,  U.S.A. 
Enthoven,  S.  Jules,  The  Hague. 
EwART,  John  S.,  Portage  Avenue,  Winnipeg. 

Fearnsides,  J.  W.,  4,  Brick  Court,  Temple,  London. 
'Florance,  E.  T.,  228,  N.  Rampart  Avenue,  New  Orleans. 
FoLLETT,  M.  Dewey,  Marietta,  Ohio,  U.S.A. 

FOLLEVILLE,  Daniel  de,  Avocat  ^  la  Cour  d'Appd,  22,  Rue  Clauiel,  Paris. 
"  FONCI&RE,"  Compagnie  d' Assurances,  12,  Place  de  la  Bourse,  Paris, 
Forbes,  Francis,  34,  Nassau  Street,  New  York. 
Fortunato,  Ernesto,  Aw.,  Gennaro  Serra  52,  Naples. 
FouLON,  Georges,  191,  Chauss^e  d'Lcelles,  Brussels, 
France,  Louis,  Rue  des  Escrimeurs,  28,  Antwerp. 
French,  A.  G.,  3,  Pump  Court,  Temple,  London. 
Fredbricksen,  F.,  Maritime  Bureau,  Christiania. 
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Fromageot,  Dr.  Henri,  Avocat  k  la  Cour  d*Appel,  i,  Rue  de  Villccsad, 

Paris. 
Frost,  Edward  W.,  Milwaukee,  Wisconan,  U.S.A. 

Gabba,  Professor  Charles  Francis,  Pisa. 

Gager,  E.  B.,  Derby,  Conn.,  U.S.A. 

Gallardo,  Jeronimo  y  de  Font,  Banco  de  Espana,  Toledo. 

General    Shipowners'    Society,    s,   Whittington  Avenue,   Leadcnhill 

Street,  London. 
Genicot,  Francis,  Dispacheur,  Antwerp. 
Gerdes,  a.,  Aux  Cayes,  Haiti. 
GiANNiNi,  T.  C.  Aw.,  Via  Ricasoli  20,  Florence. 
Glover,  Sir  John,  88,  Bishopsgate  Street,  London. 
Glyn,  Walter,  20,  Water  Street,  Liverpool. 
Goos,  Professor  C,  Ministre  des  Cultes,  Copenhagen. 
GouBAREFF,  D.  N.,  Villa  Goubareff,  Beaulieu,  par  Villefranche-sur-mer, 

Alpes  Maritimes,  France. 
Gourlik,  J.  Hamilton,  New  York. 
fGovARE,  Dr.  Paul,  Avocat  k  la  Cour  d'Appel,  3,  Rue  de  Stockholm,  Paris. 
Gray,  Prof.  John  C,  LL.D.,  60,  State  Street,  Boston,  Mass. 
Gregory,  Prof.  Chas.  N.,  LL.D.,  University,  Wisconsin,  U.S.A. 

Halkier,  Dr.  Herman,  Advocate  of  the  Supreme  Court,  Kronprinsesse- 

gade  2,  Copenhagen. 
Hamm,  Oberstaatsanwalt,  Cologne. 
Harrington,  C.  S.,  Q.C,  Halifax,  Nova  Scotia. 
Harrison,  Hon.  Lynde,  LL.B.,  New  Haven,  Conn. 
Hartlepools  Shipowners*  Society,  West  Hartlepool. 
Haynes,  T.  H.,  BilUter  Square  Buildings,  London. 
Hrbard,  F.  S.,  Chicago. 

Hedlund,  Dr.  S.  A.,  Member  of  the  First  Chamber,  Gothenburg. 
"Helvetia"  Allgemeine  Versicherungs-Gesellschaft,  St.  Gall. 
Hemenway,  Alfred,  334  &  338,  Tremont  Building,  Boston,  U.S.A. 
Henderson  Brothers,  4,  St.  Mary  Axe,  London. 
Hennebicq,  Lkon,  I,  Rue  de  Langaune,  Brussels. 
Heyne,  W.  D.,  24,  Hackings  Hey,  Liverpool. 
Hildebrand,  Senator  H.,  Domsheide  10-12,  Bremen. 
Hill,  Gray,  10,  Water  Street,  Liverpool. 
Hindenburg,  Dr.  Jur.  A.,  Attorney-General,  Dronningens  Tvergadc  40. 

Copenhagen. 
HiNES,  Clark.B.,  Belleville,  Ohio,  U.S.A. 
HiNKLEY^  John,  2x5,  N.  Charles  Street,  Baltimore,  U.S.A. 
HOORICKX,  Gaston,  Rue  de  Livourne  14,  Brussels. 
HoRNBLOWER,  W.  B.,  New  York. 
Howe,  Hon.  Judge  Wm.  Wirt,  New  Orleans. 
HoYE,  Stephen  M.,  189,  Montague  Street,  Brooklyn,  New  York. 
tHucHTiNG,  G.  W.,  Bremen. 
Hughes,  John,  ex-Mayor,  Liverpool. 
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Hughes,  R.  M.,  Norfolk,  Virginia,  U.S.A. 

Hull,  T.  M.,  Incorporated  Law  Society,  13,  Union  Court,  Liverpool. 

HuNTBR,  J.  W.,  Antwerp. 

Hyde,  Chas.  Cheney,  M.A.,  The  Tacoma,  1007,  Chicago. 

Institute  of  London  Underwriters,  i,  St.  MichaeVs  House,  Cornhill. 
ISACHSEN,  H.,  Grimstad,  Norway. 

"Italia"  SocietX   d*Assicurazioni    Marittime,   Fluviale  e  Ter- 
RESTRi,  Genoa. 

tjACKSON,  Thomas  Cathrick,  LL.D.,  Victoria  Chambers,  Hull. 
tjACKSON,  Andrew  Marvel,  Victoria  Chambers,  Hull. 

Jackson,  J.  H.,  Mersey  Chambers,  Old  Churchyard,  Liverpool. 

Jager.  George,  Jim.,  7,  North  John  Street,  Liverpool. 

James,  F.  B.,  Ohio,  U.S.A. 

JiTTA,  Professor  D.  Joseph  us,  Keizersgracht  808,  Amsterdam. 

Jones,  Stephen  R.,  38,  State  Street,  Boston,  Mass.,  U.S.A. 

Kaemmerer,  Dr.  A.,  Rechtsanwalt,  Hamburg. 
Kaufmannschaft,  Die  Aelteste  der,  Berlin. 
Kaufmannschaft,  Die  Vorsteher  der,  Konigsberg. 
Kelvin,  the  Rt.  Hon.  Lord,  LL.D.,  F.R.S.,  Glasgow. 
fKENNEDY,  Hon.  Sir  William  Rann,  Judge  of  the  High  Court  of  Justice, 
94,  Westboume  Terrace,  London. 
Kirlin,  J.  Parker,  168,  West  Fifty-eighth  Street,  New  York. 
Kuo-Taj-in,  His  Excellency,  late  Chinese  Minister  in  London,  Peking. 

Laeisz,  C.  Ferd.,  Neueburg  14,  Hamburg. 

Lambermont,  Baron,  Ministre  d'etat,  Brussels. 

Langlois,  Jacques,  Antwerp. 

Laroche,  H.,  8,  Rue  Br^montier,  Paris. 

Lbcourt,  Arthur,  34,  Rue  de  Minimes,  Brussels, 

Lejeune,  Charles,  Courtier  d' Assurances,  53,  Rempart  Kipdorp,  Antwerp. 

Lempri^re,  Charles,  D.C.L.,  St.  John's  College,  Oxford. 

Leval,  Gaston  de,  22,  Rue  Lebeau,  Brussels. 

Levy,  J.  A.,  Amsterdam. 

LiEBE,  C,  President  of  the  Senate,  Copenhagen. 
'  Limdley,    Robert,    Average    Adjuster,   2,   Royal    Exchange    Buildings, 
London. 

Liverpool  Average  Adjusters'  Association,  8,  Harrington   Street, 
Liverpool. 

Liverpool  and  London  Steamship  Protection  Association,  10,  Water 
Street,  Liverpool. 

Liverpool  Sailing  Shipowners*  Mutual  Protection  and  Indemnity 
Association,  Liverpool. 
•  Liverpool  Shipowners'  Association,  18,  Water  Street,  Liverpool. 

Liverpool  Steamship  Owners*  Association,  10,  Water  Street,  Liver- 
pool. 

Liverpool  Underwriters'  Association,  Exchange  Buildings,  Liverpool. 
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Logan,  W.|L.,  27,  William  Street,  New  York. 

London    Steamship    Owners*    Mutual     Insurance    Associatiok. 

Limited,  23,  Rood  Lane,  London. 
Love,  Alfred  H.,  Philadelphia. 
Lumpkin,  Hon.  J.  H.,  Atlanta,  Georgia,  U.S.A. 
Lyon -Caen,  Charles,  13,  Rue  Soufflot,  Paris. 

McArthur,  Charles,  M.P.,  61,  Comhill,  London. 

McClain,  E.,  Iowa  City,  U.S.A. 

McDonell,  Olaster  John,  26,  Belsize  Avenue,  London. 

MacLellan,  Judge  S.  D.,  Truro,  Nova  Scotia. 

Malandrin,  Raymond,  Kouen. 

M ANDERSON,  Hon.  Chas.  F.,  Omaha,  Nebraska. 
fMANNHElMER,  T.,  Bank  Director,  Gothenburg. 

Marais,  Georges,  ii  bis,  Ruede  Milan,  Paris. 

Marais,  Octave,  Rouen. 

Marcoartu,  His  Excellency  Don  Arturo  de,  Madrid. 

Marsden,  R.  G.,  5,  New  Court,  Carey  Street,  London. 

Marsh,  Craig  Adams,  New  Jersey. 
fMASATAKA^  His  Excellency  Viscount  Kawasse,  late  Japanese  Minister  to 
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NINETEENTH    CONFERENCE. 

ROUEN,   1900. 


PROCEEDINGS. 


TUESDAY,  2 1ST  AUGUST. 

The  Members  of  the  Conference  assembled  at  10  a.m.  in 
the  Palais  des  Consuls,  Rouen,  under  the  Presidency  ot 
M.  MASTIER,  Prefect  of  the  Department  of  the  Seine 
Inf^rieure,  who  delivered  the  following  address  of  welcome : — 

Messieurs, 

Au  noin  du  gouvemement  de  la  R^publique  je  suis 
heureux  d'adresser  un  salut  de  cordiale  bienvenue  aux  Membres 
congressistes  de  TAssociation  de  Droit  International. 

Les  progr^s  de  la  science,  les  progr^s  des  temps,  ont  perfec- 
tionn^  Toutillage  maritime,  ont  multiplie  les  relations  entre  les 
peuples  et  fait  surgir  tout  un  monde  de  probl^mes  particuli^re- 
ment  d^licats  et  complexes,  pour  la  plupart  inconnus  de  nos 
devanceurs  et  dont  la  solution  s*impose. 

Cette  solution,  telle  est.  Messieurs,  votre  noble  tache. 

EUe  a  pour  but  de  pr^venir  les  conflits;  elle  s'inspire  d'un 
esprit  de  sagesse,  d'un  d^sir  de  pacification,  qui  ne  peuvent  que 
trouver  la  plus  grande  faveur  dans  ce  pays  de  France  si  sinc^re- 
ment  ^pris  de  justice. 

Vous  venez.  Messieurs,  spontan^ment  mettre  au  service  de  la 
justice  et  de  T^quit^  les  ressources  de  vos  profondes  Eruditions. 

Vous  savez  en  effet  que  si  les  id^es  intellecluelles  de  votre 
association  sont  les  plus  g^n^reuses  et  les  plus  ElevEes,  il  n'est 
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pas  moins  n^cessaire  d'apporter  dans  la  pratique  toute  la  claitd 
et  toute  la  precision  du  detail  technique  pour  obtenir  que  des 
nations  qui  ne  parlent  pas  la  m^me  langue  tiennent  au  moins  le 
m^me  langage  k  Teffet  de  dissiper  tous  Equivoques.  La  haute 
valeur  des  hommes  rdunis  dans  cette  enceinte  est  le  seul  garant 
des  r^sultats  qui  seront  obtenus. 

J'ajoute  que  les  repr^sentants  des  diverses  nations  ici  convies 
en  apprenant  k  se  connattre  apprennent  en  m^me  temps  I 
s'estimer,  et  je  ne  doute  pas  que  les  plus  cordiales  sympathies  ne 
cessent  de  r^gner  entre  les  repr^sentants  de  toutes  les  nations. 

Je  me  reprocherais  de  retarder  plus  longtemps  vos  travaux, 
et  j'ai  le  grand  honneur  de  declarer  ouverte  la  session  du 
Congrbs  de  Droit  international 

M.  Waddington,  Senator  of  the  Department  of  the  Seine 
Infdrieure,  and  President  of  the  Rouen  Chamber  of  Commerce, 
next  spoke  as  follows : — 

Messieurs, 

Je  suis  tr^s  heureux,  au  nom  de  la  Chambre  de  Commerce, 
de  souhaiter  la  bienvenue  aux  membres  de  TAssociation  de 
Droit  international. 

Je  suis  heureux  et  fier  d'installer,  et  de  mettre  k  la  disposition 
du  Congr^s,  cette  salle  du  vieux  palais  des  Consuls,  dont  les 
murs  retentissent  de  150  ann^es  de  discussions  commercialcs  et 
maritimes. 

Quand  nous  avons  appris  que  le  Congrbs  avait  choisi  pour  le 
lieu  de  ses  assises  notre  vieille  citd  normande,  cela  n'a  pas 
6t6  pour  nous  ddplaire. 

D'abord  le  sentiment  d'amour  propre  local,  et  nous  ne  serions 
pas  humains  si  nous  ne  nous  ddclarions  pas  tr^s  flatt^s,  en  notre 
quality  de  Rouennais,  de  vous  voir  deserter  les  attractions  de  la 
capitale  pour  le  sdjour  d'une  ville  de  province. 

En  second  lieu,  si  la  renommde  de  nos  dglises,  de  nos  monu- 
ments, de  nos  rues  pittoresques  et  de  nos  vieilles  maisons  du 
moyen  ige  est  solidement  fondle  sur  les  traditions  de  plusieurs 
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sifecles,  il  n'en  est  pas  de  m^me  de  notre  port,  que  les  travaux 
d'amdioration  de  la  basse-Seine  ont  complfetement  transform^ 
depuis  35  ans.  Les  humbles  caboteurs  d'autrefois  ont  fait 
place  aux  vapeurs  de  gros  tonnage.  Vous  pouvez,  Messieurs,  les 
voir  d'ici  k  nos  quais  et  dans  nos  bassins. 

De  tous  les  points  du  monde  ils  nous  apportent  les  bois,  les 
p^troles,  les  vins,  etc. 

£h  bien  !  je  suis  convaincu  que  mon  ami  le  Maire  de  Rouen 
et  moi  nous  avons  un  sentiment  d'orgueil  trfes  legitime;  nous 
avons  6t6  enchant^s  de  cette  occasion  de  presenter  la  bienvenue 
aux  sommitds  du  Droit  international. 

Nous  nous  f(flicitions,  mes  collogues  et  moi,  de  pouvoir  nous 
associer  en  profanes,  il  est  vrai,  k  Tceuvre  admirable  que  vous 
avez  entreprise. 

Au  cours  de  cette  ann^e  de  guerres,  de  menaces  et  de  haines 
que  I'ironie  du  sort  fait  succ^der  imm^diatement  au  langage  de 
paix  et  de  bonne  volont^  du  Congrbs  de  la  Haye,  vous  avez  le 
noble  courage  de  ne  pas  perdre  Tespoir  pour  Tavenir.  Mieux 
encore,  reprenant  le  travail  interrompu,  reprenant  les  fils  que 
tant  d*^p^es  hors  du  fourreau  semblaient  trancher  pour  longtemps, 
vous  cherchez  h,  perfectionner,  k  rendre  pratiques,  k  appliquer  les 
excellents  principes  qui  Aaient  proclam^s  Tannic  demifere,  lors 
de  la  conference  de  la  Haye. 

Je  vous  en  prie,  portez  un  message  de  paix  et  nous  serons 
fiers  k  notre  tour  de  le  voir  ajouter  k  I'un  des  chapitres  de  Tceuvre 
que  vous  allez  accomplir. 

Je  vous  souhaite  encore  une  fois  la  bienvenue  et  je  fais  des 
voeux  pour  Theureuse  issue  du  19®  Congrfes  de  votre  Association. 

An  address  by  M.  Cartier,  Mayor  of  Rouen,  next  followed : 

Messieurs, 

II  ne  me  serait  ni  permis  ni  possible  d'ajouter  quelque 
chose  d'int^ressant  k  ce  qui  vient  d'etre  dit  et  si  bien  dit,  mais  il 
me  sera  accordd,  je  pense,  de  m'associer  aux  considerations 
dev^es,  aux  paroles   ^loquentes  par  lesquelles  M.  le  Pr^fet  et 
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M.  le  S^nateur  Waddington,  President  de  la  Chambre  de  Com- 
merce de  Rouen,  ont  souhaite  la  bienvenue  k  Toeuvre  du  Congrb. 
J'ai  aussi  et  surtout  le  droit,  qu'il  m'est  agr^able  d'exercer,  de 
dire  aux  Congressistes  que  je  leur  souhaite  la  bienvenue  de  la 
part  de  la  Ville  de  Rouen. 

Le  Conseil  Municipal  et  la  population  tout  entifere  sont  fiers  de 
voir  tant  d'hommes  appartenant  aux  nations  les  plus  civilis^ 
du  globe  r^unis  dans  notre  vieille  citd^  pour  y  travailler  k  la  paiz 
du  monde. 

Nous  vous  en  exprimons  notre  profonde  reconnaissance  et 
nous  formons  des  souhaits  pour  que  vos  importants  travaux 
am^nent  le  succes  qu'ils  m^ritent,  et  nous  ferons  tout  notre 
possible  pour  que  le  sejour  de  la  Ville  de  Rouen  vous  soit 
agr^able. 

In  reply,  the  Hon.  Simeon  E.  Baldwin,  President  of  the 
Association,  spoke  as  follows  : 

M.  le  Pr^fet  du  D^partement  de  la  Seine-Inferieure ;  M.  le 
S^nateur  Waddington,  President  de  la  Chambre  de  Com- 
merce de  Rouen ;  M.  le  Maire ;  Mesdames ;  Messieurs : — 

Vous  voudrez  bien,  j'en  suis  s(kr,  excuser  la  manibre  impariaite 
dans  laquelle  je  m'exprime  en  votre  langue — une  langue  si  douce 
et  si  ^It^gante  dans  la  bouche  du  Fran9ais,  mais  si  difficile  pour 
un  Stranger. 

Nous  ne  sommes  pas  insensibles  au  bonheur  special  qui  nous 
r^unit  aujourd'hui  sous  le  pavilion  de  cette  nation  qui  autrefois 
donna  refuge  et  audience  au  fondateur  de  la  science  qui  fait 
Tobjet  de  nos  efforts  et  de  nos  Etudes. 

Ici,  dans  ce  beau  pays  de  France,  Grotius,  un  fugitif  proscrit 
de  sa  propre  patrie,  d^posait  aux  pieds  de  Louis  XIII  toutes  les 
richesses  d*un  esprit  fort,  et  d'une  ime  ^clairde.  Et  il  ap- 
partenait  k  la  presse  de  Paris,  il  y  a  environ  trois  sibcles,  de  les 
rendre  Th^ritage  perpetuel  du  genre  humain. 

Aussi  Tancienne  cite  qui  est  sous  votre  administration, 
M.  le  Maire,  est  un  rendezvous  historique  des  nations.     Cest  id 
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que  le  Nord  de  I'Europe,  se  melant  au  Sud,  imprima  sur  la  terre 
le  Dom  de  son  origine. 

D'lci  les  Normands  transport^rent  en  Angleterre  leurs  institu- 
tions et  leur  loi.  D'ici  fit  voile  un  due  normand  pour  devenir  un 
roi  anglais. 

Dans  la  r^publique  soeur  d'ob  viennent  quelques  uns  des 
membres  de  cette  Association,  le  sang  des  Normands  et  des 
Teutons  fut  Thdritage  commun  de  ses  premiers  habitants,  et 
aujourd'hui  plusieurs  de  leur  descendants  pourraient  retracer  leur 
origine  aux  citoyens  de  Rouen  et  de  Normandie. 

N*est-ce  pas  aussi  une  circonstance  heureuse  qu'une  Associa- 
tion k  laquelle  appartiennent  plusieurs  Chambres  de  Commerce  de 
TEurope,  re^oive  ici  Fhospitalit^  g^ndreuse  d*une  Chambre  de 
Commerce  si  importante  que  celle  dont  M.  le  S^nateur  Waddington 
est  le  president  distingu^  ?  Nous  avons  vu  k  Paris,  h,  la  grande 
Exposition,  le  remarquable  (^talage  par  lequel  cette  Chambre  a 
cherche  k  iUustrer  la  grandeur  de  Rouen.  Rouen  est  grand, 
parcequ'il  a — et  toujours  a  eu — des  associations,  des  institutions, 
des  dcoles,  par  lesquelles  ses  marchands,  ses  fabricants,  dirig^h 
par  ses  hommes  d'affaires,  ses  hommes  d*Etat,  sont  devenus  les 
architectes  de  sa  gloire.  C*est  un  des  noble  desseins  de  T^cole 
Sup^rieure  de  Commerce,  qui  a  ici  son  si^ge,  d'dever  "des 
agents  consulaires,  capables  de  repr^senter  dignement  la  France 
<ians  les  relations  du  commerce  international." 

Le  commerce  international  est  la  nourrice  du  droit  international 

Partout  oil  ce  commerce  se  transporte,  le  droit  international 

ne  tarde  pas  h.  le  suivre,  parce  que  le  commerce,  c*est  la  civilisation ; 

et  la  voix  commune  de  la  civilisation,  c'est  le  droit  international. 

Lr' Association  a  6t6  accuelUe  g^ndreusement  aujourd'hui  par  les 

reprdsentants  de  la  Rdpublique,  de  la  ville,  et  de  ses  commergants. 

Sous  rinspiration  de  leur  gracieuse  bienvenue,  elle  va  maintenant 

commencer  ses  travaux.     Et,  comme  nous  nous  r^unissons  pour 

la  premifere  fois  en  France,  c'est  dans  Tespoir  de  participer  k 

cette  ardeur  et  k  cet  esprit  de  ddvouement  qui  ont  toujours 

marqud  le  peuple  fran9ais,  et  de  contribuer  ainsi   au  sentiment 

croissant  de  solidarity  de  tous  les  peuples. 
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Comme  M.  le  President  de  la  Republique  Fran^aise  Pa  si 
eloquemment  dit,  samedi,  k  Paris,  c*est  k  ce  sentiment  de 
solidarity  que  nous  sommes  redevables  d^jk  de  grandes  choses,  et 
c'est  celui  qui  rendra  h  Favenir  plus  fragile  le  triomphe  de  la 
force,  et  reconnaitra  mieux  la  souverainet^  du  droit,  en  imposant 
le  rbglement  amiable  des  conflits  intemationaux,  et  raffermisse- 
ment  de  la  paix — la  paix,  toujours  plus  glorieuse  que  la  plus 
glorieuse  des  guerres. 

At  the  request  of  the  Prefect,  the  Hon.  Simeon  E,  Baldwin 
took  the  Chair. 

The  Hon,  Mr.  Justice  Phillimore,  as  Chainnan  of  the 
Executive  Council,  then  proposed  the  following  as  officers  of  the 
Conference : 

Presidait: — 

The  Hon.  Simeon  E.  Baldwin,  D.C.L.,  Associate  Judge 
of  the  Supreme  Court  of  Errors,  Connecticut,  United 
States  ;  President  of  the  Association. 

Vice-Presidents  .• — 

France — M.  Octave  Mara  is,  ancien  batonnier  de  I'ordre 

des  avocats  de  Rouen. 
United  States — The  Hon.  Robert  D.  Benedici,  LL.1)., 

New  York  City,  N.Y. 
Great  Britain — The  Hon.  Sir  John  Bigham  ;  the  Hon. 

Sir  Walter   Phillimore,   D.C.L.,   Baronet;  both 

Judges  of  the  High  Court  of  Justice,  England* 
Japan — Professor  S.  Takahashi,  LL.D.,  Professor  of  Law 

in  the  Imperial  Naval  Staff  College  at  Tokio. 

Secretaries : — 

J.  G.  ALEXANDER,  LL.B.,  Tunbridgc  Wells. 
G.  G.  Phillimore,  B.C.L.,  M.A.,  London. 

The  motion  was  unanimously  adopted. 
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Mr.  G.  G.  Phillimore  read  the  Minutes  of  the  last  day  of 
the  Buffalo  Conference,  which  were  approved  and  signed  by  the 
President 

The  President  then  delivered  his  Inaugural  Address  as- 
follows : — 

The  Part  taken  by  Courts  of  Justice  in  the  Develop- 
ment OF  International  Law. 

The  science  which  it  is  the  purpose  of  this  Association  to 
cultivate  and  advance,  as  I  have  just  said  in  expressing  our 
appreciation  of  the  kind  words  of  welcome  with  which  we 
have  been  received  at  Rouen,  first  took  shape  and  form  in  the 
brilliant  capital  of  the  great  people  among  whom  we  meet  to-day. 
An  Englishman,  long  afterwards,  gave  it  its  name,^  but  Paris  was- 
its  birthplace,  for  there,  in  1625,  Grotius,  hospitably  received  by 
Louis  XIII.,  when  flying  from  his  own  country  as  a  condemned 
criminal,  dedicated  to  him  and  published  to  the  world  his  Dejure 
Belli  ac  Pacts, 

Oxford  had,  indeed,  in  the  preceding  generation  had  among  her 
professors  one  who  had  written  systematically  on  the  law  of  war  \ 
and  there  were  countrymen  of  Gentilis  whose  works  issued  from 
the  Italian  press  treated  of  the  same  subject,  and  from  a  point  of 
view  not  wholly  diflferent.^  We  all  know  that  there  are  adum- 
brations preceding  every  new  discovery,  which,  it  is  afterwards 
seen,  pointed  to  it  in  some  uncertain  or  half-certain  way.  The 
real  discoverer  nevertheless  is  he  who  gives  form  and  precision 
to  what  before  was  vague  and  ill-defined.^ 

The  foundations  upon  which  Grotius  built  are  familiar  to  us 
all.  The  jus  gentium  of  the  Romans  he  treated  as  largely  the 
expression  of  natural  law,*  and  natural  law  as  the  rightful  rule  of 
conduct  to  govern  the  relations  of  associated  bodies  of  men, 
grouped  into  separate  States,  no  less  than  those  of  their  individual 

*  Jeremy  Bentham,  in  1789. 

*  Holland,  *  Studies  in  International  Law,'  1.,  II. 

*  Grotius,  De  Jure  Belli  ac  Pads,  prolegomena,  30,  36,  38. 

*  DeJufY  Belli  ac  Pacis^  I.  I,  xiv.  ;  H.  8,  i.,  xxvi  ;  18,  i.  ;  20,  xl. 
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members  to  each  other.^  He  was  thus  able  to  appeal  to  an 
■established  system  of  jurisprudence,  venerable  from  its  antiquity, 
ready  at  hand  and  at  least  approximately  adequate  in  principle, 
when  studied  in  the  light  of  divine  revelation,  to  regulate 
international  intercourse  under  the  conditions  of  modem 
civilisation.*  The  protection  of  natural  law  might  indeed  as  to 
certain  points  be  renounced,  and  thus  a  rule  be  established  by  the 
Jus  gentium  totally  inconsistent  with  the  jus  fiaturak^  as  where  by 
engaging  in  war  one  impliedly  consents  to  submit  himself  to  the 
will  of  the  conqueror,  and  so  from  a  freeman  may  become  a  slave. 
But,  as  a  whole,  what  all  men  in  all  nations  have  recognised  as 
proper  standards  of  human  conduct,  Grotius  insisted  had  a 
natural  claim  to  be  accepted,  so  far  as  they  might  be  applicable, 
as  z.jus^  not  merely  inter  homines^  but  inter  populos. 

It  was  fortunate  that  the  civil  law  could  supply  a  term  so 
elastic,  and  perhaps  ambiguous,  as  that  of  Jus  gentium.  The  most 
<:ritical  of  modem  scholars  cannot  deny  that  the  Romans  often 
referred  to  it  as  a  rule  in  matters  of  international  obligation,^ 
though  it  is  no  less  certain  that  they  viewed  it  as  of  narrow 
application  in  this  respect,  and  that  it  is  the  modems  rather  than 
tlic  ancients  that  have  given  it  a  philosophical  basis  in  moral  and 
religious  principles  of  action.*  Nor,  at  its  best,  as  Grotius  fully 
recognised,  was  it  more  than  a  scanty  and  fragmentary  collection. 
If  the  new  system  was  to  extend  far,  if  it  was  to  achieve  great 
things,  if  it  was  to  elevate  the  jus  humanum  by  its  insistence  on 
theyW  divinum,  if  it  was  to  give  certainty  to  speculative  doctrine, 
sanction  to  public  opinion,  it  must  draw  from  other  sources  and 
appeal  to  better  authority  than  Greek  philosophy  or  Roman 
precedent. 

'  De  Jure  Belli  at:  Pacts ^  prolegomena,  17. 

-  Ibid.,  prolegomena,  53.     Cf.  the  Maria^  i  Rob.  Adm.  Rep.  340. 

»  Livy,  II.,  iv.  ;  XXI.,  x.  ;  Sallust,  Bell.  Jugurtk,,  XXXV.  The  >j 
ptblicum  R<nnanum  may  fairly  be  said  to  rest  largely  on  iht  jus  genHumy  as  to 
the  rights  of  war,  the  obligation  of  treaties,  title  to  the  goods  of  a  foreigner, 
ihtJM  postliminti,  and  the  personal  inviolability  of  ambassadors.  See  Dig. 
XLIX.  15,  de  CapHvis  tt  de  Postliminic,  5,  §  2,  19;  ^*  Postliminium  est  jtts 
.  .  .  inter  nos  ac  liberos populos  regesque,  moridus,  legibus  canstitutum,** 

*  Montesquieu,  Esprit  da  Lois^  I.  3. 
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I  venture  to  think  that  the  service  rendered  in  this  directioiT 
from  time  to  time  by  the  courts  of  justice  has  not  always  been 
estimated  at  its  full  weight 

The  way  had  been  prepared  by  the  natural  and  almost 
necessary  course  of  Admiralty  jurisdiction  in  civil  causes.  There 
is  one,  and  but  one,  part  of  the  surface  of  the  earth  which  belongs 
equally  to  all  men.  The  ocean  can  know  no  master  but  the 
storm.  The  necessities  of  commerce  have  therefore  driven  the 
civilised  world  to  accept  a  law  merchant^  framed  for  its  protection, 
by  those  most  interested  in  its  pursuit.  The  customs  of  trade, 
whether  it  be  trade  by  land  or  sea,  soon  become  the  rule  by 
which  mercantile  adventures  are  to  be  governed,  if  the  subject  of 
judicial  inquiry. 

Ocean  navigation  was  in  its  infancy  when  Grotius  wrote.  That 
the  sea  was  open  and  free  to  all  comers  was  by  no  means 
universally  admitted  A  quarter  of  a  century  had  hardly  elapsed 
since  the  invention  of  Davis's  quadrant.  The  application  of 
logarithms  to  nautical  calculations,  and  the  introduction  of  middle- 
latitude  sailing,  were  still  more  recent. 

Voyages  soon  became  longer,  cargoes  richer,  maritime  casual- 
ties  more  frequent  Suits  between  merchants  of  different 
nationalities  began  to  crowd  the  courts.  What  law  should  be 
applied  ?  That  of  the  actor^  or  of  the  reus  ;  of  the  forum,  or  of 
the  world  ? 

The  courts  of  every  country  have  ordinarily  treated  the  general 
maritime  law,  so  far  as  it  could  be  considered  as  settled,  and  was 
not  contrary  to  the  expressed  will  of  the  sovereign  by  whom  they 
were  commissioned,  as  being  by  usage  a  part  of  the  common  or 
unwritten  law  to  which  they  had  a  right  to  resort^  If  the  parties 
before  them  are  all  of  nations  acknowledging  a  different  (and  the 
same)  law  on  the  point  in  question,  that  law  may  be  applied  ;  but 
in  any  other  case  they  must  take  the  general  maritime  law  recog- 
nised in  the  forum  whose  aid  has  been  invoked.^     Of  this  law^ 

*  The  Lottawanna^  21  Wallace's  Reports,  558,  572 ;  Liverpool  Steam  Co, 
V.  Phenix  Ins.  Co.,  129  United  States  Reports,  444. 

*  The  Scotlatidy  105  United  Stotes  Reports,  24,  29 ;  the  Belgettland^ 
114  United  States  Reports,  355,  369. 
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the   Corpus  Juris  Ch*iUs^  so  far  as  it  went,  was  from  the   first 
universally  considered  an  authentic  repository.* 

But  the  Court  of  Admiralty,  as  an  instance  court,  was  also 
called  upon  to  punish  offences  committed  upon  the  sea,  and, 
when  given  the  functions  of  a  prize  court,  to  pass  upon  the 
broadest  questions  of  public  right  It  was  natural  and  almost 
inevitable  for  each  sovereign  to  instruct  his  judges  that  in  these 
matters  also,  unless  specially  directed  to  the  contrary,  they  were 
to  proceed  in  a  similar  way,  looking  to  the  general  law  of  the  isea, 
and  to  the  rules  of  public  law  affecting  maritime  events,  which 
might  be  commonly  regarded  as  of  international  obligation.^ 

In  England  an  unfortunate  conflict  of  opinion  between  the 
common  law  and  the  Admiralty  judges,  as  to  the  limits  of  the 
jurisdiction  of  their  courts,  retarded  for  a  time  the  orderly 
development  of  the  principles  of  international  law  applicable  to 
maritime  events.  Criminal  prosecutions,  even,  for  offences 
committed  upon  the  high  seas  were  anciendy  tried  in  the  King's 
Bench.*  For  many  centuries,  however,  they  have  been  the 
acknowledged  subject  of  Admiralty  jurisdiction,  and  the  great  judges 
who  have  succeeded  to  the  functions  of  the  Admiralty  have,  by 
many  important  decisions,  helped  to  solidify  and  systematise  the 
l^ublic  law  of  the  sea. 

Perhaps  the  most  widely  known  of  these  judgments  has  not 
met  with  the  widest  acceptance.  In  the  case  of  the  Francoma 
it  was  held  that  a  sovereign  may  invest  his  Courts  with  the  right 
to  punish  such  acts  as  he  may  declare  to  be  criminal  offences, 
when  committed  on  the  high  seas,  if  within  the  three-mile  limit,  i 
thoua[h  by  a  foreigner  against  a  foreigner  and  upon  a  foreign 
ship.*     The  legislative  department  of  Great  Britain,  in  recognising 

^  See  Gierke,  Praxis  Snpretna  Curia  Admiraiitatis^  98. 

*  The  ancient  form  of  the  commission  to  the  English  Admiralty  Judges  to 
act  as  a  Prize  Court,  directed  them  to  proceed  **  according  to  the  course  of 
the  Admiralty,  and  the  law  of  nations."  Douglas*  Rep.  ^592,  note.  The 
same  language  was  adopted  in  the  first  ordinance  passed  upon  this  subject  bj 
the  United  States.     7  Journals  of  Congress,  68  (1781).     Cf.  6  ibid.  21  (1780}. 

'  Lord  Hale's  Treatise  on  Admiralty  Jurisdiction,  in  the  Hargrave  MSS., 
tf]noted  in  Commonwealth  y.  Afacloon,  loi  Massachusetts  Reports,  I,  12. 

*  Re^na  v.  ICeyn,  Law  Reports  1876,  2  Exchequer  Division,  63. 
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this  doctrine,  and  providing  for  its  enforcement,  however,  thought 
it  necessary  to  forbid  its  application  in  any  case  without  the 
consent  of  one  of  the  Secretaries  of  State.^  With  this  limitation 
it  is  safe  to  say  that  the  claim  of  jurisdiction  asserted  in  the  Keyn 
case  will  not  be  pursued  by  criminal  proceedings  against  a 
foreigner,  under  circumstances  which  could  give  a  just  cause  of 
complaint  to  the  country  of  his  allegiance.* 

It  is  the  good  fortune  of  the  branch  of  jurisprudence  which  it 
is  our  task  to  extend,  that  it  grows  in  war  no  less  than  in  peace, 
perhaps  we  might  say,  more  than  in  peace.  The  rule  that  inter 
arma  silent  leges  has  but  slight  application  to  Courts  whose 
office  it  is  to  administer  the  law  of  nations  respecting  captures 
on  the  sea. 

The  weighty  words  uttered  a  hundred  years  ago  by  Sir  William 
Scott  in  the  case  of  the  Maria  have  often  been  criticised,  but  I 
believe  they  express  a  true  conception  of  judicial  duty  : — 

"  I  trust  that  it  has  not  escaped  my  anxious  recollection  for  one  moment, 
what  it  is  that  the  duty  of  my  station  calls  for  from  me  ; — namely,  to  consider 
myself  as  stationed  here,  not  to  deliver  occasional  and  shifting  opinions  to 
serve  present  purposes  of  particular  national  interest,  but  to  administer  with 
indifference  that  justice  which  the  law  of  nations  holds  out  without  distinction 
to  independent  States,  some  happening  to  be  neutral  and  some  to  be 
belligerent.  The  seat  of  judicial  authority  is,  indeed,  locally  here,  in  the 
belligerent  country,  according  to  the  known  law  and  practice  of  nations ;  but 
the  law  itself  has  no  locality.  It  is  the  duty  of  the  person  who  sits  here  to 
determine  this  question  exactly  as  he  would  determine  the  same  question  if 
sitting  at  Stockholm ; — to  assert  no  pretensions  on  the  part  of  Great  Britain 
which  he  would  not  allow  to  Sweden  in  the  same  circumstances,  and  to  impose 
no  duties  on  Sweden,  as  a  neutral  country,  which  he  would  not  admit  to 
belong  to  Great  Britain  in  the  same  character.  If,  therefore,  I  mistake  the 
law  in  this  matter,  1  mistake  that  which  I  consider,  and  which  I  mean 
should  be  considered,  as  the  universal  law  upon  the  question."  ' 

It  has  been  said  that  the  King  of  England  sees  in  the  two 
Houses  of  Parliament  his  equals :  in  the  law  his  superior.  Inter- 
national law,  when  administered  in  the  lofty  spirit  of  Lord  Stowell, 

*  Act  of  40  &  41  Vict.  c.  73. 
-  '  See  the  rules  as  to  the  mer  territcriale  adopted  by  the  Institute  of  Int#  Law 
in  1894. 

»  The  Maria^  i  C.  Robinson's  Reports,  340. 
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may  make  a  still  bolder  claim.     It  is  superior  not  to  any  king, 
but  to  any  nation.^ 

A  nation  may  indeed  disown  and  reject  its  rules,  but  only,  it 
this  be  done  avowedly  and  persistently,  at  the  cost  of  becoming 
a  sort  of  outlaw  in  civilised  society. 

It  must  be  frankly  owned,  however,  that  the  Court  which  seeks 
to  declare  and  administer  a  universal  law  must  sometimes  make 
it  for  itself.  It  finds  the  authorities  in  conflict,  and  it  chooses 
between  them.  It  looks  to  civilised  society  in  its  largest  sense 
for  its  guide;  but  simply  because  common  acceptance  and 
general  usage  are  the  main  source  of  authority  for  rules  of 
decision  in  Admiralty  and  Prize  Courts,  their  judges  have  been, 
from  the  first,  compelled  often  to  take  the  part  of  legislators  in 
settling  the  form  of  maritime  law. 

Nor  was  this  true  of  those  having  Admiralty  jurisdiction  alone. 
In  whatever  Court  title  was  set  up  under  a  foreign  decree  in  rem, 
rendered  in  Admiralty,  it  became  necessary  to  ask  whether  that 
decree  was  so  framed  and  rendered  as  to  work  a  transfer,  which 
by  the  comity  of  nations  was  entitled  to  respect. 

Was  a  ship  sold  as  prize,  by  order  of  the  Courts  of  a  neutral, 
or  of  a  country  into  which  she  had  not  been  brought,  and  after- 
wards found  in  a  port  of  a  different  Power  by  her  original  owner? 
He  had  the  right  to  demand  that  the  validity  of  her  condemna- 
tion should  be  re-examined  in  the  new  forum,  so  far  as  to 
determine  whether  it  had  been  obtained  in  accordance  with  the 
laws  of  nations.^ 

So,  on  the  other  hand,  if  a  ship  captured  in  war  were  sold  by 
the  captor  without  resort  to  a  foreign  Court,  she  could  be  reclaimed 
by  her  original  owner  before  any  of  the  ordinary  tribunals  having 
cognizance  of  questions  of  title,  because  they  had  the  right  to 
pronounce  that  under  the  laws  of  nations  no  effectual  transfer 
had  been  made.' 

'  The  Ost.  See  9  Moore,  Pri\y  Council  Cases,  141  ;  note  in  Cobbett's 
'  Cases  on  International  Law,'  220. 

*  Rose  ▼.  Himely,  4  C ranch's  Reports,  241. 

*  Assievedo  v.  Cambridge^  10  Modern  Reports,  79 ;  Undo  v.  Rodney j 
Douglas'  Reports,  591. 


Digitized  by 


Google 


(     41     ) 

In  constitutional  monarchies  the  decision  given  in  such  a  case 
was  governed  by  those  laws,  not  because  that  rule  might  have 
been  prescribed  by  Royal  Commission,  but  rather  on  the  ground 
that  no  other  could  have  been.^  The  king  could  not  of  himself 
create  or  vary  the  law  of  the  land,  nor  the  law  of  the  sea.  That 
required  the  concurrence  of  the  legislative  power.  He  could 
only  choose  those  who  were  to  administer  the  existing  law. 
Hence  the  judges  were  driven  to  assert  that  the  law  of  nations 
was  part  of  the  unwritten,  common  law  of  the  land,  and  (to 
justify  this  position)  to  rest  it  in  great  part  on  an  unchanging 
and  unchangeable  jus  naturaU^  which  in  turn  it  was  for  them  to 
declare.^ 

The  same  ground  has  been  taken  by  the  courts  sitting  under 
republican  governments.^ 

In  absolute  monarchies,  the  judges  being  the  mouthpieces  of 
the  sovereign  and  their  sentences  subject  to  his  overruling 
power,  their  function  was  more  restrained. 

Indeed,  in  all  countries  where  there  is  no  constitutional  pro- 
vision to  the  contrary,  an  appeal  has  been  given  in  prize  cases  to 
the  executive  power,  and  their  ultimate  disposition  been  treated 
as  largely  a  question  of  State  policy.*  Such  an  appeal,  however, 
cannot  in  fairness  be  decided  upon  any  other  rules  than  those 
prescribed  for  the  Court  of  First  Instance,  which  have  rarely  been 
other  than  such  as  are  to  be  found  in  the  law  of  nations.  When- 
ever any  other  course  has  been  taken,  the  voice  of  public  opinion 
sooner  or  later  has  condemned  it ;  nor  has  it  in  its  nature  the 
force  of  a  strictly  judicial  precedent 

In  England,  the  position  that  the  law  of  nations  is  a  part  of 
the  municipal  law  was  first,  so  far  as  is  disclosed  by  the  reports  of 

*  Key  V.  Pearse^  Douglas'  Reports,  584,  586 ;  Letter  of  ihe  Duke  of  New- 
castle to  the  Prussian  Legation  in  1753,  given  in  Chitty,  *  Law  of  Nations/ 
Appendix,  309. 

'  Blackstone's  '  Commentaries  on  the  Laws  of  England,'  IV.  67  ;  I.  43  ; 
Triquel  v.  Batk^  3  Burrow's  Reports,  1480,  481. 
'  Henfield's  Case,  Wharton's  State  Trials,  53,  61,  62. 

*  Azuni,  'Maritime  Law  of  Europe,'  11.  chap,  iv.  Art.  4  ;  Rapport  de  M. 
Bulmerinercq :  Commission  des  Prises  Maritimes,  Gand,  1880,  437,  449. 
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decided  cases,  asserted  from  the  bench  by  Lord  Talbot,  in  1736.^ 
He  found  no  warrant  for  it  in  the  earlier  institutional  writers  of 
his  country,  although  many  of  them  were  civilians.  One  of  the 
most  authoritative,  St  Germain,  the  author  of  'Doctor  and 
Student,'  written  early  in  the  sixteenth  century,  in  enumerating 
its  various  kinds  and  sources,  has  nothing  to  say  of  the  law  of 
nations,  though  the  jus  gentium^  in  its  Roman  acceptation,  is 
mentioned  as  inferior  in  authority  to  the  statutes  of  the  realm.* 
Corvell,  in  his  '  Interpreter,'  published  a  century  later,  is  equally 
silent,  and  even  treats  the  law  merchant  as  "  a  privilege  or  special 
law  differing  from  the  common  law."  ^ 

In  1709*  it  is  first  referred  to*  in  an  Act  of  Parliament,  as  (on 
certain  points)  of  force  in  £ngland«  Four  years  afterwards,  how- 
ever, when  Sir  Matthew  Hale  wrote  his  *  History  of  the  Common 
Law,'  he  ignored  its  existence ;  and  so  did  Wood  in  his  Insti- 
tutes, published  in  1722,  which  repeats  the  statements  made  in 
*  Doctor  and  Student'  ^  Sir  William  Blackstone,  in  his  com- 
mentaries, which  appeared  some  forty  years  later,'  is  the  first 
English  text-writer  to  assert  that  the  law  of  nations  is  part  of  the 
law  of  the  land  ;  and  no  doubt  took  this  position  on  account  of 
observations  made  in  a  case  ^  in  which  he  was  himself  of  counsel, 
by  Lord  Mansfield,  a  few  months  before  his  work  appeared  from 
the  press.  Possibly,  also,  he  was  influenced  by  the  assertion  of 
the  Roman  lawyers  that  the  jus  gentium  was  part  of  the  jus 
civile^  for  it  is  probable  that  Blackstone  attributed  to  the  jus  gen- 
tium much  that  more  properly  belonged  to  i^^  jus  feciale^  and  so 
gave  it  too  wide  an  international  application.^^ 

'  See  Triquet  v.  Bath^  3  Burrow's  Reports,  1480. 

•  Dialogue  i,  chap,  iv.,  xi.,  xxi. 
'  Tit.  Law  Merchant, 

•  Holland,  *  Studies  in  International  Law,*  193. 

•  7  Anne,  chap.  12,  §  x.,  iv.  67. 

•  Pp.  4,  10. 

'  1765. 

•  Triquet  v.  Bath,  3  Burrow's  Reports,  1480. 

•  Cicero,  de  Officiis^  II.,  chap.  xvii. ;  Dig.,  I.,  1,  djtjustitia  et  Jure^  5,  6, 
9  :  Gaius,  I.  i. 

*•  See  Maine's  'Ancient  Law,'  chap.  iii. 
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The  principle  thus  declared  was  received  without  question  in 
America,  and  remained  unshaken  by  the  Revolution.  It  was 
fully  applied,  from  the  first,  in  the  Courts  of  the  different  States,^ 
and  in  1789  was  put  for  the  United  States  upon  the  solid  ground 
of  constitutional  recognition.  It  is  one  of  the  powers  expressly 
confided  to  Congress  to  define  and  punish  offences  against  the 
law  of  nations.^  What  these  offences  are  it  is  left  to  that  law  to 
decide.  The  office  of  Congress  is  not  to  declare,  but  simply  to 
define  and  prescribe  the  sanction.® 

The  Courts  of  the  United  States  and  also  those  of  Mexico  have 
a  peculiarly  wide  jurisdiction  over  questions  of  international  law, 
from  the  fact  that  treaties  are  in  those  countries  made  by  their 
Constitution  part  of  the  supreme  law  of  the  land,  and  to  be 
enforced  as  such  by  the  judges  of  all  Courts,  State  and  national.^ 
This  compels  them  to  deal  with  many  controversies  regarded 
elsewhere  as  cognizable  solely  by  the  executive  power.  Whoever 
in  these  countries  may  suffer  in  person  and  property,  by  the 
infraction  of  a  treaty,  has  precisely  the  same  right  to  appeal  for 
redress  to  any  proper  Court,  as  if  his  suit  rested  upon  an  Act  of 
Congress.  It  is  obvious  that  this  throws  the  construction  of 
treaties  into  the  hands  of  the  Courts.^ 

In  a  spirit  of  comity  they  always  seek  to  follow  that,  if  any, 
which  may  have  been  already  adopted  by  the  executive  and 
legislative  departments,^  but  not  if  it  be  manifestly  contrary  to 
what  seems  to  them  the  true  intent  of  the  instrument^ 

The  meaning  of  a  treaty  almost  always  depends  on  the  sense 

in  which  it  employs  terms  of  usage  in  international  law.     These 

terms  therefore  are  constantly  coming  up  for  definition  before 

American  judges,  and  so  far  as  they  do  the  work  intelligently, 

they  add  to  the  future  precision  of  the  vocabulary  of  the  science. 

'  Respublkav,  De  LimgchampSy  i  Dallas'  Reports,  ill,  114. 
=  Art.  I.,  sec.  8. 

*  UniUd  States  v.  Arjona^  120  United  States  Reports,  488. 

*  Constitution  of  the  Uiiited  States,  Art.  VI. ;  Constitution  of  Mexico,  Art. 
126. 

*  United  Statet  v.  Rauscher,  1 19  United  States  Reports,  407,  419. 

*  JFoster  v.  Neilson,  2  Peters'  Reports,  253,  308. 

'   Castro  V.  De  Uriarte,  16  Federal  Reporter,  93. 
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The  treaty  of  peace  between  the  United  States  and  Spain, 
negotiated  in  1899/  opened  with  the  declaration  that  during  the 
occupation  of  Cuba  by  the  United  States  they  would  "  assume 
and  discharge  the  obligations  that  may  by  international  law  result 
from  the  fact  of  its  occupation,  for  the  protection  of  life  and 
property."  What  are  these  obligations  ?  The  Court  that  applies 
the  treaty  must  determine  them;  and  it  must  do  so  as  a  pure 
question  of  legal  construction. 

Diplomatists,  in  framing  the  engagements  of  nations,  often  ace 
hastily,  at  a  distance  from  books  of  reference,  and  under  an 
overwhelming  pressure  of  circumstances.  It  is  fortunate  that 
their  work  is  left  to  be  interpreted  in  the  deliberate  course  of 
judicial  procedure.  Nor  even  if  the  negotiation  of  a  treaty 
admits  of  delay  and  careful  thought,  is  it  often  that  no  occasion 
of  doubt  as  to  its  meaning  can  arise. 

Is  it  not  true  that  rules  laid  down  in  the  most  solemn  declara- 
tions and  conventions  are  commonly  expressed  with  less  precision 
and  certainty  than  those  asserted  by  courts  of  justice  ? 

It  is,  for  instance,  one  of  the  maxims  of  the  Declaration  of 
Paris,  that  "  Blockades,  in  order  to  be  binding,  must  be  effective, 
that  is  to  say,  maintained  by  a  force  sufficient  really  to  prevent 
access  to  the  coast  of  the  enemy."  But  has  any  Power  ever 
seriously  contended  that  these  words  mean  what  they  literally 
declare  ?  The  question  is  not  whether  access  is  really  prevented, 
but  whether  it  is  made  really  dangerous.  Hence  it  has  recently 
been  adjudged  that  a  single  cruiser  with  modem  guns  of  long 
range  may  be  sufficient  to  blockade  a  port,  notwithstanding  the 
former  practice  of  stationing  a  squadron  of  two  or  more.^ 

Another  maxim  of  this  Declaration  is  that  neutral  goods,  with 
the  exception  of  contraband  of  war,  are  not  liable  to  capture 
under  the  enemy's  flag.  But  what  if  they  are  in  fact  captured, 
and  in  the  course  of  capture  injured  or  destroyed  ?  The  failure 
to  provide  for  this  event  soon  occasioned  a  suit  in  the  Prize 
Courts  of  this  country,  by  the  neutral  owners  of  goods  seized  on  a 

1  30  United  States  Sututes  at  Laiige,  1755. 

'  The  O/inde  Rodrigues^  174  United  States  Reports,  510. 
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German  ship  during  the  Franco-Prussian  war,  and  destroyed  with 
the  vessel  as  an  act  of  war ;  the  decision  being  that  restitution 
was  only  demandable  as  respects  the  goods  existing  in  specie^  or 
their  proceeds,  if  sold^ 

The  will  of  the  late  Duke  of  Brunswick  called  upon  the  French 
Courts,  a  few  years  since,  to  expound  certain  clauses  in  the  treaty 
of  T869  with  Switzerland,  which  were  found  obscure.  It  was 
provided  in  one  article  that  in  *' contestations  en  mati^re 
mobilibre  et  personelle  "  between  subjects  of  the  two  Powers  the 
lule  of  actor  forum  rei  sequitur  should  prevail :  in  another,  that 
"  en  matibre  r^elle  ou  immobilibre,''  suits  should  be  brought  where 
the  property  lay.  Was  the  term  contestation  persondU  to  be 
understood  as  meaning  those  only  purely  personal,  or  did  it  cover 
suits  to  determine  a  succession  to  immovables,  depending  on  the 
validity  of  a  will  ?  Despite  the  exceptions  of  the  city  of  Geneva, 
as  universal  legatee,  the  jurisdiction  of  this  country,  where  the 
duke  left  large  landed  possessions,  was  maintained;  as  justified 
both  by  the  true  construction  of  the  treaty  itself,  and  by  force  of 
the  statute  law  of  France  (Code  of  Civil  Procedure,  Art.  59).^ 

The  latter  of  these  grounds  brings  into  view  one  general 
restraint  upon  the  authority  of  the  judge,  which  is  of  the  first 
importance,  when  he  is  called  upon  to  pass  upon  treaty 
obligations. 

Wherever  a  treaty  is  not  a  law,  it  is  inferior  to  the  law,  that  is 
to  the  municipal  law  of  the  contracting  powers. 

It  has  sometimes  been  asserted  that  in  those  countries,  such  for 
instance  as  France  and  Germany,  in  which  treaties  or  treaties  of  a 
certain  kind  must  be  ratified  by  the  legislative  authority,  such  a 
ratification  gives  them  the  force  of  law.  This  position  seems  to 
me  hardly  tenable.  The  legislature  in  such  a  proceeding  acts  as 
a  Council  of  State,  rather  than  as  a  representative  of  the  people 
or  of  other  constituencies,  and  really  discharges  an  executive 
function. 

»  Calvo,  \jt  Droit  Int.,  §  3033. 

'  See  the  full  statement  and  discussion  of  this  case  in  the  Retme  criiiqtte  de 
legislation  et  de  Jurisprudence^  XXIV.,  82. 
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Such  I  understand  to  be  the  view  of  the  Courts  of  this 
country.* 

A  treaty,  then,  if  it  be  no  more  than  a  contract,  must  yield  to 
any  municipal  law  with  which  it  is  in  conflict  It  must  be 
disregarded  or  set  aside  by  the  authority  to  which  it  may  be 
confided  to  determine  what  the  law  is,  and  to  apply  it  in 
controverted  cases.  Sir  Robert  Phillimore,  as  a  Judge  of  the 
English  Admiralty  Court,  therefore  did  not  hesitate  to  rule  that 
no  British  treaty  could  relieve  foreigners  from  the  operation  of 
laws  which  by  the  British  Constitution  were  to  affect  all  alike.- 

Even  in  the  United  States  and  Mexico,  it  may  be  assumed  that 
a  treaty  contrary  to  the  Constitution  would  be  disregarded  by  the 
Courts,  and  it  is  certain  that  a  statute  passed  after  a  treaty  would 
be  superior  to  it.^ 

Nor  are  Courts  confined  to  a  comparison  of  treaties  with  the 
municipal  law.  They  must  often  look  to  find  their  true  meaning 
to  the  law  of  the  world,  that  law  which  the  contracting  powers 
designed  to  afhrm,  to  extend,  or  to  restrict 

A  wide  view  must  be  taken  upon  any  question  of  construction 
arising  upon  a  treaty  between  nations.  Such  papers  must  be 
read  in  the  light  of  the  purposes  they  were  designed  to  promote. 
They  are  commonly  negotiated  to  provide  for  what  the  general 
law  of  nations  does  not  sufficiently  secure.  This  general  law 
must  therefore  be  inspected  and  ascertained,  in  order  to  determine 
for  what,  outside  of  it,  the  contracting  powers  have  mutually 
stipulated. 

Is  it  a  question  of  extradition?  The  Court  may  find  it 
necessary  to  inquire  whether  there  could  be  extradition  without  a 
treaty.* 

^  See  the  case  of  the  La  Construction^  Limited,  cited  and  commented  upon 
in  Barclay's  '  Companies  in  France,'  20,  85. 

-  Th€  Parlemait  Beige,  Law  Reports,  4  Probate  DivlNion,  129,  154  (re- 
versed, but  not  on  this  point).  S.  C.  5  P.  D.  197,  204.  Cf.  Hall,  *  Treatise 
on  International  Law,'  199 ;  Reg.  v.  Keyn,  Law  Reports,  2  Exchequer 
Division,  160. 

*  See  Professor  Despaguet's  paper  in  the  Revue  dc  Droit  Int.  Public,  1895, 
IL,  184. 

*  United  States  v.  Rauscher,  119  United  States  Reports,  407. 
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Is  it  a  question  of  alien  ownership  in  real  estate,  claimed  under 
a  treaty  which  overrides  some  local  statute  ?  The  conformity  o* 
this  statute  to  the  law  of  nations  must  be  examined.^ 

Is  the  treaty  one  of  cession  ?  What  is  ceded  may  depend  on 
what  international  law  gave  power  to  cede.^ 

Nor  does  the  power  of  the  American  Court  stop  here.  It 
considers  an  award  of  arbitrators  appointed  under  a  treaty  as 
carrying  an  obligation  equal  to  that  imposed  by  the  treaty  itself^ 
and  equally  capable  of  legal  enforcement  by  judicial  process.  If 
the  stipulation  be  that  the  award  is  to  be  accepted  as  final,  then 
the  Courts  may  uphold  it  as  such,  even  if  the  executive  depart- 
ment should  object^ 

It  need  not  be  observed  what  a  strength  this  doctrine  has  lent,, 
in  America,  to  the  proceedings  of  the  tribunal  to  be  organised 
under  the  Conventions  of  the  Hague.  Should  the  United  States 
become  a  party  to  any  controversy  before  it,  its  decision  will  have 
for  them  and  in  their  Courts  the  force  of  an  Act  of  Congress,  and, 
so  &r  as  it  settles  private  rights,  suitors  can  invoke  its  aid  under 
eveiy  sanction  which  law  can  supply. 

Hubner,  Sainte  Croix,  Galliani,  and  Azuni  contended  for  a 
single  permanent  Prize  Court  for  the  world,  to  sit  in  some  free 
city,  with  judges  drawn  from  every  nation  in  Europe.  Their  ' 
ideal  seems  ready  to  be  crowned  by  even  a  broader  realisation, 
and  for  one  country  at  least  a  mode  of  enforcing  judgment  seems 
to  exist. 

I  have  thus  far  spoken  more  particularly  of  judicial  declaration 
and  enforcement  of  international  law  as  affecting  rights  of 
property.  It  has  received  hardly  less  important  accessions  from 
the  decisions  of  Courts  in  cases  involving  questions  of  personal 
liberty. 

Can  one  State  refuse  to  permit  citizens  of  another  to  take  up 
their  residence  within  its  limits,  or  after  admitting  them,  can  it 
expel  them  against  their  will  ? 

^  JiauemUin  v.  Lyfihanty  lOO  United  States  Reports,  483,  484. 
<  Michel  \.  C/nUed  States,  9  Peters'  Reports,  711,  733. 
»  The  La  Ninfa,  75  Federal  Reporter,  513. 
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The   extension  of  commercial  intercourse    in    recent    years, 
between  the  eastern  and  the  western  nations,  and  the  general 
acknowledgment  of  the  inherent  right  of  voluntary  expatriation, 
have  given  new  point  to  this  inquiry.     Publicists  have  differed  in 
their  views  as  to  the  controlling  principles  of  law :  governments 
have  differed  in  theirs  as  to  the  policy  which  it  might  be  expedient 
to  i^ursue.     The  Courts  have  been  appealed  to  in  actions  against 
executive  officers  for  preventing  a  landing;    or  upon   writs  of 
habeas  corpus  in  favour  of  aliens  held  in  legal  custody  for  purposes 
of  deportation  ;  and  they  have  affirmed  the  right  of  the  legislative 
or  political  departments  to  exclude  whom  they  will ;   considering 
such  action  contrary  to  no  rule  of  international  law,  whether  it 
may  or  may  not  be  regarded  as  an  infringement  of  international 
comity.^ 

And  here  let  me  say  that  the  comity  of  nations  differs,  it  seems 
to  me,  fundamentally  from  the  law  of  nations.  It  has  little  value 
for  the  individual ;  none  as  an  absolute  test  of  individual  right 
It  is  something  as  to  which  each  nation,  speaking  through  its 
Courts,  is  a  law  unto  itself.* 

"  What  is  termed  the  comity  of  nations,"  it  has  been  said  by 
one  of  the  American  Courts  of  last  resort, "  is  the  formal  expression 
and  ultimate  result  of  that  mutual  respect  accorded  throughout 
the  civilised  world  by  the  representatives  of  each  sovereign  Power 
to  those  of  every  other,  in  considering  the  effects  of  their  official 
acts.  Its  source  is  a  sentiment  of  reciprocal  regard,  founded  on 
identity  of  position  and  similarity  of  institutions."  * 

I  shall  not  detain  you  by  remarking  on  what  Courts,  in  all 
countries  alike,  have  done  towards  shaping  private  international 
law.  That  lies  wholly  in  their  peculiar  field,  and  it  is  under  their 
hands  that  it  has  gradually  gained  form  and  precision. 

It  is  not  to  be  regretted  that  there  is  less  of  unanimity  and 


*  Mus^ove  V.  Chun  Teeong  Toy^  L.  R.  Appeal  Cases,  1891,  272  ;  Fong 
Tue  Jingv,  UniUd  States,  149  United  States  Reports,  698. 

*  OaJkeyv.  Bennitt,  ii  Howard's  United  States  Reports,  33,  34;  Seeurity 
Trust  Co,  V.  Dodd,  Mead  &•  Co.,  173  United  Stotes  Reports,  624,  629,  635. 

*  Fisker,  Brcmm  &*  C0,  v.  Fielding,  67  Connecticut  Reports,  91,  108. 
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certainty  in  judicial  decision,  in  relation  to  public  than  in  relation 
to  private  international  law.  The  scheme  of  judicial  intervention 
would  else  be  unworkable. 

No  government  can  conduct  its  foreign  af&irs  with  confidence 
and  dignity,  if  any  important  points  are  involved  as  to  which  the 
executive  and  the  judiciary  are  not  at  one.  Hence  the  Courts 
have  been  careful  to  keep  themselves  informed  of  such  trans- 
actions at  the  Foreign  Office  as  may  affect  the  subjects  of  pending 
litigation ;  in  so  doing  they  have  made  free  use  of  the  doctrine  of 
judicial  notice. 

The  judicial  tribunals  of  every  country  not  only  know  what  all 
men  know;  but  when  the  dealings  of  their  Government  with 
foreign  nations  are  such  as  to  give  or  withdraw  a  private  right, 
may  inquire  for  themselves  what  these  dealings  were,  and  take 
their  information,  not  in  the  shape  of  evidence  from  the  parties, 
but  from  public  documents  and  even  special  communications  made 
particularly  to  them  by  the  proper  officer.^  Public  law  may  thus 
be,  in  a  measure,  shaped  by  public  policy.  But,  in  the  long  run, 
it  will  be  by  the  public  policy  of  no  one  nation. 

There  is  a  serious  objection  to  judge-made  law  in  general, 
which  has  much  less  of  force  when  that  law  is  of  an  international 
description.  Statutes  are  easily  and  often  repealed.  The  compo- 
sition of  the  legislature  changes  frequently.  The  best  laws,  it  has 
been  said,  are  those  which  abrogate  some  former  law,  and  remit 
things  to  their  natural  course  and  level.  But  the  Court  which 
makes  a  precedent  is  apt  to  cling  to  it,  and  Courts  have  a 
certain  permanence  of  corporate  identity  and  existence.  The 
precedent  was  established  not  as  a  rule  of  policy,  but  of  right. 
To  decline  to  follow  it  is  a  confession  of  error.  Such  a  con- 
fession comes  more  readily  when  it  is  called  for  by  the  public 
opinion,  not  of  one  country  as  to  a  question  of  domestic  concern, 
but  of  all  countries  as  to  a  matter  of  concern  to  the  world  at  large. 
As  soon  as  it  is  evident  that  any  doctrine  which  has  been  judi- 
cially asserted  as  to  a  point  of  that  nature  fails  to  receive  a  general 

*  Taylor  v.  Barclay ^  2  Simons'  Reports,  213,  220;  Jones  v.  United  States , 
13  United  States  Reports,  202,  216. 

£ 


Digitized  by 


Google 


(     so    ) 

consensus  of  approval,  the  Court  which  put  it  forward  will  seldom 
decline  to  qualify  or  retract  the  position.  An  easy  way  is  thus 
open  for  retracing  any  ill-considered  step. 

The  Admiralty  Court  in  England,  in  the  seventeenth  century, 
issued  executions  against  the  body  on  foreign  judgments,  at  the 
request  of  the  foreign  tribunal,  and  it  was  upheld  by  the  Courts  of 
Common  Law  as  warranted  by  that  and  by  the  law  of  nations. 
Here  not  only  was  the  determination  of  the  foreign  Court  held 
conclusive,  but  a  proper  foundation  for  the  immediate  issue  of 
domestic  process.^  Such  was  not  the  opinion  of  the  world.  The 
doctrine  was  weighed  by  publicists  and  found  wanting.  The 
English  Courts  soon  saw  i  that  they  had  gone  too  far,  and  in  the 
next  century  the  rule  which  they  had  thus  sought  to  import  into 
private  international  law  was  quietly  dropped,  by  the  same 
authority  by  which  it  had  been  introduced.^ 

Incidents  like  these  show,  no  doubt,  that  judgments  of  Prize 
Courts  may  sometimes  come  from  men  not  well-informed  as  to 
the  principles  with  which  they  have  been  called  on  to  deal,  nor 
can  we  forget  that  judicial  tribunals  can  never  be  absolutely  unin- 
fluenced by  the  pressure  of  surrounding  public  sentiment  It  is 
true  also  that  the  judges  of  no  country  can  be,  or  perhaps  should 
be,  wholly  free  from  a  desire  to  support  the  policy  of  the  executive 
department. 

To  such  causes,  an  application  of  the  doctrine  of  "  the  con- 
tinuous voyage "  by  the  Courts  of  the  United  States  during  the 
Civil  War,^  which  has  found  favour  in  England,  has  been  attri- 
buted by  a  writer  of  authority.*  Perhaps,  however,  this  particular 
criticism  is  sufficiently  answered  by  the  similar  rulings  which  have 
been  made  by  the  Prize  Courts  of  France  and  Italy,*  and  the 

'  Molloy,  de  Jure  maritimo  et  vavali^  476. 
'^  Sinclair  v.  Eraser^  20  How.  St.  Tr.,  468. 
'  The  Bermuda,  3  Wallace's  Repoits,  514. 

*  HaU,  'International  Law,'  695,  §  247,  and  note. 

*  See  the  cases  of  the  Vrow  HouwinOj  and  the  Doelwijk,  cited  in  Professor 
T.  S.  Woolsey's  paper  on  Neutral  Rights  and  Contraband  of  War,  in  *Thc 
Outlook,'  LXIV.  167,  and  fully  reported  by  Signor  Fedozzi  in  the  Remu  di 
Droit  InU  XXIX.  55  ;  also  Professor  Westlakc's  *  Introduction  to  Takahashi's 
Cases  on  International  Law,'  p.  xvii. 
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declaration  put  forth  by  the  Institute  of  International  Law  in 
1896. 

But  there  is  a  more  serious  element  of  weakness  in  prize  deci- 
sions, which  has  detracted  much  from  their  force  as  compared 
with  those  rendered  by  other  tribunals  upon  subjects  less  inti- 
mately connected  with  the  incidents  of  war.^  It  lies  in  the  fact 
that  their  work  is  done  mainly  flagrante  bello^  and  often  in  the 
absence  of  the  party  most  vitally  concerned.  This  is  the  owner 
of  the  libelled  property,  who  not  infrequently  is  an  alien  enemy. 
If  such  be  his  national  character,  it  has  been  the  general  practice 
of  Prize  Courts  to  refuse  him  a  hearing.^ 

An  important  step  towards  a  change  in  this  mode  of  procedure 
was  made  by  the  Supreme  Court  of  the  United  States  in  1870. 
They  held  that,  under  an  Act  of  Congress  providing  for  the  con- 
fiscation of  property  of  those  holding  office  under  the  so-called 
Confederate  States,  by  proceedings  in  rem  conforming  as  nearly 
as  might  be  to  those  in  Admiralty,  the  owner,  although  an 
enemy  in  arms,  was  entitled  to  appear  by  attorney  and  make 
defence.  That  his  title  might  be  assailed  in  Court,  it  was  said, 
necessarily  implied  that  he  might  defend  it  there.^ 

It  must  be  owned  that  this  decision  paid  no  great  deference  to 
English  precedents  in  prize  cases,  and  relied  on  some  in  t.ie 
Common  Law  and  Equity  Courts  which  hardly  support  it* 

Is  there  not,  however,  much  to  recommend  its  general  accept- 
ance? Such  a  step  would  be  one  in  the  same  direction  with 
many  that  have  been  taken  in  recent  times  in  furtherance  of  the 


*  See  the  remarks  of  Lorimer,  *  Institutes  of  the  Law  of  Nations,'  II.  297. 

*  ThA  Falcon^  6  Robinson's  Reports,  199  (1805);  Halleck,  *  International 
Law,'  II.  chap.  32,  §  27  ;  Wheaton,  *  International  Law,'  Dana's  edition, 
4S0-483,  n. 

'  McVeigh  V.  United  States,  1 1  Wallace's  Reports,  259,  267;  United  States 
V.  1756  Shares,  5  Blatchford's  Reports,  231,  237. 

*  Albretcht  v.  Smsmann,  2  Vesey  and  Beames'  Reports,  326.  An  opinion 
of  Judge  Story  has  sometimes  been  cited  as  deciding  that  an  alien  enemy 
cannot  sustain  a  claim  in  a  Prize  Court.  His  ruling  was  simply  that  as  the 
onus  probandim  prize  causes  rests  on  the  claimant,  no  title  could  be  set  up 
under  a  contract  of  sale  made  pending  the  war  with  an  enemy,  and  therefore 
void.     The  Emulous,  I  Gallison's  Reports  (1813),  563,  571. 
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humanities  of  civilisation.  The  employment  of  counsel  —  of 
those  who  are  themselves  officers  of  the  Court,  charged  with 
the  function  of  defending  even  the  guiltiest  offender  against  the 
justice  and  the  sovereignty  of  the  State — is  a  kind  of  intercourse 
bet^-een  subjects  of  belligerent  Powers  which,  if  it  has  been 
technically  forbidden  by  a  maxim  of  international  law  framed 
with  a  different  intent,  can  hardly  imperil  any  true  national 
interest,  and  is  demanded  by  a  rule,  not  technical  but  funda- 
mental, audi  alteram  partem. 

The  power  of  the  Courts  to  declare,  and  so,  from  time  to  time, 
to  expand,  if  not  to  reduce,  the  law  of  nations,  has  rarely  been 
abused.  To  exercise  it  wisely  and  effectually  requires  a  learning, 
a  knowledge  of  history,  a  familiarity  with  current  events,  a 
strength  of  reasoning,  a  freedom  from  local  prepossessions  and 
partialities,  which  few  possess.  Hence  most  judges,  in  matters 
of  international  law,  have  been  content  to  repeat  the  language 
of  others.  They  have  either  followed  the  greatest  of  their  prede- 
cessors on  the  Bench,  or  relied  upon  unofficial  statements  and 
opinions  of  jurists  of  established  reputation. 

No  method  could  have  been  better  adapted  to  the  orderly  and 
systematic  development  of  this  branch  of  law.  It  removed  any 
occasion  for  hasty  legislation.  It  proceeded  by  analogy  to  new 
applications  of  fundamental  principles,  but  it  proceeded  with  a 
caution  necessarily  involved  in  taking  steps  in  any  one  country 
which,  unless  followed  in  others,  must  result  in  confusion  and 
error.*  It  elevated  the  law  of  nations  above  the  Jus  civile^  the 
law  peculiar  to  any  particular  nation.  It  led  English  judges  to 
assert  that,  at  least  in  prize  cases,  it  was  not  to  be  varied  even  by 
the  omnipotence  of  Parliament,  to  the  prejudice  of  rights  gained 
under  it  by  the  humblest  subject  of  a  foreign  Power.*  It  has 
frequently  led  to  a  judicial  construction  of  executive  orders, 
affecting  the  subjects  of  other  Governments,  which  narrowed 
their  field  of  operation  and  practically  nullified  them,  because  it 

*  Sec  the  Fladayen,  i  Rob.  Adm.  Reports,  135  ;  the  Maria,  ib,,  340. 

*  Holland's  *  Studies  in  International  Law,*  124;   Heathfield  v.  CAf/Zm, 
4  Burrow's  Reports,  2016. 
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was  assumed  by  the  Court  that  they  could  not  have  been  intended 
to  violate  what  it  held  to  be  international  obligations. 

An  instructive  instance  of  this  judicial  enlargement  of  inter- 
national law  is  furnished  by  a  recent  decision  of  the  Supreme 
Court  of  the  United  States. 

Early  in  the  century  it  had  been  declared  from  that  Bench,  by 
Chief  Justice  Marshall,  that  the  modern  usage  of  nations,  as 
affecting  the  law  of  nations,  constituted  of  itself  no  rule  for  the 
guidance  of  Courts.  It  could  not  act  directly  upon  the  thing 
itself  by  its  own  force,  but  only  as  it  might  be  adopted  by  the 
sovereign  power.  As  regarded  the  case  in  hand,  the  sovereign 
power  of  the  United  States  was  to  be  regarded  as  vested  in 
Congress,  and  their  course  would  be  determined — and  properly — 
by  questions  of  policy.  The  controversy  before  the  Court  was 
over  enemy*s  goods  seized  and  condemned  without  any  legislative 
authority.  It  was  contended,  in  behalf  of  the  Government,  that 
the  Executive  had  had  it  seized  and  appropriated  rightfully  under 
the  laws  of  war,  as  established  by  modem  usage.  The  Court 
dismissed  the  libel,  because  it  could  '^  pursue  only  the  law  as  it  is 
^vritten,"  and  there  was  no  written  law  to  authorise  such  confiscation. 

The  Chief  Justice  treated  the  ancient  and  original  law  of 
nations  as  the  ultimate  source  of  authority.  By  that,  he  declared, 
the  mere  existence  of  war  did  not  authorise  the  confiscation  by 
judicial  proceedings  of  an  enemy's  goods  found  on  land,  and 
modem  usage  could  not,  of  itself,  give  the  Courts  of  belligerent 
Powers  a  wider  authority.^ 

It  is  to  be  observed  in  regard  to  the  opinion  thus  delivered, 
that  the  course  of  reasoning  was  probably  influenced  by  a  tradi- 
tional sense  of  the  power  of  the  American  Congress  over  foreign 
relations.  It  had  such  power  under  the  original  organisation  of 
the  Government  of  the  United  States,  and  exercised  it  in  adjudi- 
cating upon  prize  cases.  ^ 

'  Brown  v.  United  States^  8  Cranch's  Reports,  no.  See  the  Johanna 
Emilie^  29  English  Law  and  Equity  Reports,  562,  in  which  Dr.  Lushington^ 
Judge  of  the  High  Court  of  Admiralty,  expressed  a  different  opinion. 

*  •  Journals  of  Congress,'  V.  86-90 ;  Pmkallow  v.  Doane^  3  Dallas 
Reports,  46,  82,  85. 
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During  the  present  year  a  somewhat  similar  question  came  up 
in  the  same  Court. 

In  the  war  between  the  United  States  and  Spain,  a  Spanish 
fishing-smack,  taken  while  making  for  a  blockaded  port,  was 
condemned  as  prize  by  a  Court  of  Admiralty  in  Florida.  By 
the  primitive  usages  of  nations  such  vessels  were  as  liable  to 
capture  and  confiscation  as  any  others  which  might  fly  an 
enemy's  flag.  Sentiments  of  humanity  produced  what  Merlin 
described  as  a  sort  of  tacit  convention  between  all  nations  of 
Europe  for  their  exemption.^  Lord  Stowell,  in  the  English 
Court  of  Admiralty,  in  a  case  arising  in  1798,  regarded  this  as 
**  a  rule  of  comity  only,  and  not  of  legal  decision."  The  Supreme 
Court  of  the  United  States,  on  appeal  in  the  case  to  which  I  now 
allude,  held  that  what  might  have  been  a  matter  of  comity  at  the 
close  of  the  last  century  had,  by  the  close  of  this,  ripened  into 
a  settled  rule  of  international  law ;  that  this  was  shown  by  the 
works  of  modern  publicists,  which  were  to  the  Courts  trustworthy 
evidence  of  what  the  law  is  ;  and  that  Prize  Courts  were  bound  to 
take  judicial  notice  of  it,  as  a  part  of  the  law  of  the  United 
States,  and  give  it  full  effect,  in  the  absence  of  any  treaty  or 
other  public  Act  of  their  own  Government  to  the  contrary.^ 

If  judicial  extensions  of  international  law,  made  in  such  ways 
as  this,  be  compared  with  those  which  have  been  attempted  from 
time  to  time  by  the  political  departments  of  government,  I  think 
it  will  be  found  that  they  have  proved  more  durable.  They 
command  public  confidence  more  fully.  They  have  less  the 
taint  of  selfishness  :  the  colour  of  occasion. 

Attempts  have  often  been  made  by  neutral  Powers  to  formulate 
and  proclaim  during  a  war,  as  maxims  of  international  law,  such 
rules  as  would  best  promote  the  interests  of  their  own  subjects. 
The  Armed  Neutrality  of  1780  may  be  taken  as  an  imposing 
instance  of  this.  The  Russian  declaration  of  that  year,  limiting 
articles  of  contraband  to  raynitions  of  war  and  sulphur,  received 

^  *  Repertoire  de  Jurisprudence,'  Prise  Afantime,  III.  I,  3. 

'  The  Paquete  Habann,  October  Term,   1899,  175  United  States  Reports, 
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the  adhesion  of  ten  Powers  within  the  next  two  years,  ^  But  was 
it  ever  seriously  taken  as  anything  but  a  temporary  expedient  to 
subserve  particular  ends  under  particular  circumstances  ? 

Nor  can  international  law  be  said  to  have  derived  any  even 
and  acknowledged  growth  from  the  awards  of  special  arbitral 
tribunals.  Take  that  which  is  perhaps  of  the  first  importance, 
made  under  the  Treaty  of  Washington  of  1870.  The  principle 
asserted  by  the  majority  of  the  arbitrators,  that  it  is  a  violation  of 
international  duty  for  a  neutral  not  to  prevent  her  subjects  from 
fitting  out  and  despatching  to  a  belligerent  port,  as  a  matter  of 
mercantile  profit,  vessels  suitable  for  men-of-war,  has  certainly 
failed  to  command  universal  approval.^ 

The  growing  solidarity  of  the  world,  bound  together  as  it  is 
by  ocean  cables  across  every  sea,  which  outstrip  the  hours, 
and  now  accepting  in  the  main  similar  principles  of  social 
government,  demands  more  certainty  in  the  definition  of  inter- 
national obligations. 

The  doings  of  the  Hague  Conference  are  a  response  to  this 
sentiment,  the  more  impressive  because  that  Conference  was 
called  by  a  Power  that  till  in  recent  times  seemed  to  have  little 
in  her  institutions  that  was  common  to  the  rest  of  Europe.  The 
proposition  of  such  a  Court  as  that  which  is  to  have  its  seat  at 
the  Hague  would  have  seemed  visionary,  had  not  the  family  of 
nations  taken  on  a  new  character,  as  such,  during  the  nineteenth 
century.  It  had  come  to  recognise  certain  standards  of  inter- 
national morality.  It  had  come,  particularly,  to  respect  the  force 
of  judicial  decision  pronounced  by  the  tribunals  of  any  one  of 
this  great  family,  but  affecting  the  interests  of  the  subjects 
of  another.  It  had  come  even  to  respect  it,  although  the 
interests  affected  might  be  those  of  a  foreign  Power  itselfl 

In  one  conspicuous  instance  such  a  determination  of  sovereign 
rights  had  been  asked  for  by  one  nation  at  the  hands  of  another 
— that  is,  of  the  Courts  of  another. 

I  refer,  of  course,  to  what  was  done  by  Great  Britain  a  few 

*   Hall,  *  International  Law,'  673,  §  238. 

'  Cobbett's  *  Cases  on  Tnternationnl  Lav,'  258,  28J*. 
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years  since,  in  relation  to  the  controversy  between  her  and  the 
United  States,  as  to  their  territorial  jurisdiction  over  Behring's 
Sea.  She  contended  that  this  extended  only  three  miles  from 
the  shore  of  Alaska.  The  President  of  the  United  States  main- 
tained that  it  ran  to  the  middle  of  Behringfs  Straits,  and  from  the 
meridian  of  172°  to  that  of  193°  west  longitude.  Pending  a 
diplomatic  controversy  over  this  question  between  the  two  Powers, 
an  American  revenue  cruiser  seized  a  Canadian  vessel  engaged 
in  seal-fishing  nearly  sixty  miles  from  the  Alaskan  coast.  She  was 
libelled  by  the  United  States  in  the  Alaskan  Court  of  Admiralty, 
under  the  statute  against  fishing  for  seals  in  waters  subject  to 
their  jurisdiction,  and  a  decree  of  condemnation  was  passed. 

Here  was  what  might  have  been  even  a  casus  belli.  The 
seizure  was  wrongful  if,  as  Great  Britain  asserted,  the  United 
States  had  no  jurisdiction  beyond  the  three-mile  line.  But  the 
spirit  of  modem  civilisation  makes  for  peace.  It  puts  right  above 
might.  It  is  more  confident  that  a  controversy  will  be  justly 
settled  by  a  judicial  trial  than  by  a  military  contest. 

The  Attorney-General  of  Canada  filed  a  "  suggestion "  in  the 
Supreme  Court  of  the  United  States  that  a  writ  of  prohibition 
should  issue  against  the  enforcement  of  the  decree  of  confisca- 
tion, stating  that  he  did  so  "  with  the  knowledge  and  approval  of 
the  Imperial  Government  of  Great  Britain,  and  that  he  would  be 
represented  by  counsel  employed  by  its  Minister  resident  at 
Washington."  ^  This  action  was  taken  in  aid  of  an  application 
couched  in  similar  terms,  which  was  presented  by  the  owner  of 
the  vessel.  The  Attorney-General  and  Solicitor-General  of 
the  United  States  appeared  in  defence.  The  Court  issued  a 
preliminary  rule  to  show  cause ;  but  finally  refiised  the  writ  on 
the  technical  ground  that  the  record  did  not  show  that  the  seizure 
was  made  outside  of  the  three-mile  line.  It  was  observed  in  the 
opinion  ^  that  a  prohibition  could  not  issue  upon  the  request  of 
the  British  Government  unless  the  owner  of  the  vessel  had  made 
out  a  case  of  an  infi-ingement  of  his  rights  of  ownership,  as  the 

'  In  re  Cooper ^  138  United  States  Reports,  404,  412. 

*  In  re  Cooper^  143  United  States  Reports,  472,  503,  513, 
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Court  had  no  jurisdiction  to  pass  on  abstract  political  questions. 
Had,  however,  the  real  question  of  boundary  been  presented  on 
the  record  and  made  the  subject  of  adjudication,  it  cannot  be 
doubted  that  both  Governments  would  have  acquiesced  in  the 
result — that  of  Great  Britain  because  it  had  invited  the  judgment, 
and  that  of  the  United  States  because  it  had  been  pronounced 
by  the  highest  judicial  authority  in  the  land,  acting  under  a 
Constitution  which  it  was  its  prerogative  to  interpret  and  apply. 

This  case  is  the  more  remarkable  because  no  countries  have 
been  more  sedulous  to  maintain  the  immunity  of  foreign  sover- 
eigns from  suit  than  England  and  the  United  States.  It  was 
early  held  by  the  American  Courts  to  protect  a  foreign  ship  of 
war  from  a  libel  founded  on  the  jus  postliminii^  however  irregular 
the  proceeding  under  which  it  might  have  been  taken  from  the 
original  owner.^  This  was  also,  notwithstanding  the  opinion  of 
Bynkershoek  to  the  contrary,  soon  afterwards  declared  by  the 
French  Courts  to  belong  equally  to  anything  that  might  be  due 
from  domestic  debtors,  if  attached  by  proceedings  in  the  nature 
of  a  foreign  attachment.  2  Recently  it  has  served  to  protect  the 
Sultan  of  Johore  from  an  action  in  England  for  a  breach  of 
promise  of  marriage,  which  the  plaintiff  asserted  that  he  had 
niade  to  her  while  living  incognito  in  that  country  under  the  name 
of  Albert  Baker.^ 

On  one  allied  point  the  law  cannot  yet  be  said  to  be  definitely 
settled.  This  is  the  limit  of  the  right  of  defence  when  the 
foreign  sovereign  is  the  actor.  May  not  only  an  answer,  but  a 
counter-claim  be  put  in,  and  thus  that  same  full  justice  be  done 
to  both  parties  to  the  controversy,  to  attain  which  is  the  object 
and  rule  of  the  ordinary  action  ?  * 

*  The  Exchange  v.  McFaddon,  7  Cranch's  Reports,  1 16. 

*  Journal  du  Palais,  XIX.  22.  S.  P.  De  Haber  v.  Queen  of  Portugal,  L.J. 
vol.  XX.  488. 

'  Mighell  V.  Sultan  of  Johore,  Law  Reports  1894,  i  Q.  B.  Division,  149. 
Cf.  Calvo,  Droit  Int,,  §§.  1469,  1476  ;  and  the  paper  by  Professor  Audinet  on 
the  case  of  the  succession  to  the  Duke  of  Brunswick  in  the  Revue  de  Droit  Int. 
Public,  1895,  IL  385. 

*  South  African  Republic  v.  La  Compagfiie  Franco- Beige,  dr-r.,  Law 
Reports,  1897,  2  Chancery  Division,  487;  1898,  i  Chancery  Division,  190. 
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It  was  said  not  many  years  ago,  by  a  distinguished  jurist,  that 
^*  there  is  no  place  for  the  refinements  of  Courts  in  the  rough 
jurisprudence  of  nations."  ^ 

For  the  refinements  of  form,  of  technicality,  of  procedure — No  I 
But  for  all  those  higher  refinements,  which  in  a  large  way  soften 
and  ennoble  the  administration  of  human  justice,  there  is 
increasing  room,  and  always  must  be.  There  can  be  no  substan- 
tial difference  between  the  manner  in  which  a  Court  deals  with 
questions  of  international  and  of  municipal  law.  International 
law,  in  every  civilised  State,  is  municipal  law.  As  such,  it  has  in 
each  its  sanction.  The  judgment  that  may  be  rendered  would 
be  no  judgment,  could  it  not  be  enforced  as  between  the  parties 
to  the  litigation,  or  as  against  the  res  which  is  the  subject  of 
controversy. 

Between  the  executive  authorities  of  Treaty  Powers  their 
engagements  may  rest  simply  on  public  faith.  But  so  far  as 
their  process  runs,  lo  the  extent  that  Courts  administer  the  law  of 
nations,  it  has  its  sanction ;  and  every  adjudication  of  this  nature 
tends  to  confirm  a  public  sentiment  by  which  it  is  regarded  as  of 
binding  authority  between  men  and  governments  alike. 

No  Court  indeed  can  extend  its  hand  to  compel  a  foreign 
nation  to  obey  its  judgments ;  but  its  moral  force  in  declaring 
what  is  right  and  just — what  is  established  by  common  consent 
of  mankind  as  the  tme  rule  of  international  conduct — this  is  far 
weightier  than  anything  attaching  to  the  utterances  of  kings  or 
parliaments.  A  Court  is  an  arbiter  before  which  contending 
parties  state  their  claims  upon  an  equal  footing — erected  for  this 
end,  because  all  men  agree  that  thus  can  justice  be  best  secured. 
What  speaks  for  justice  speaks  with  a  voice  which  no  nation, 
however  powerful,  can  afford  to  disregard.  It  is,  as  one  of  our 
associates  has  finely  said,  "  Fexpression  souveraine  du  principe  du 
bien  coordonne  avec  les  exigences  de  I'utilitd  individuelle  ou 
collective."  ^ 

*  Hall,  'Treatise  en  International  Law,'  2ud  ed.,  310,  note. 
"  Corsi,  De  i* Existence  (Tune  Sanction  Positive  dans  le  Droit  Intemationaly 
23,  Pisa,  1900. 
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The  Power  which  should  go  before  an  international  tribunal, 
and  then  decline  to  respect  the  decree  which  it  had  invoked, 
based  upon  the  jurisprudence  of  the  world,  would  forfeit  the  good 
opinion  of  mankind. 

And  hardly  less  endurable  is  now  the  state  of  that  nation  which 
has  avowedly  violated  any  rule  of  international  law  which  is 
generally  held  to  have  been  established  by  judicial  decision.  It 
goes  against  the  moral  sense  of  civilisation. 

Its  punishment  is  none  the  less  severe  because  it  is  simply  the 
natural,  unwritten  consequence  of  its  acts.  Nations  live  long; 
they  may  suffer  long.  Men  may  escape  remorse  for  earth,  at 
least,  by  suicide ;  after  earth  it  may  be  by  pardon.  But  no 
divine  mercy  awaits  the  nation  that  has  proved  itself  unworthy, 
and  its  perpetuity  of  existence  keeps  it  for  ever  at  the  bar  of 
public  opinion.  History  is  the  judge,  and  it  is  the  history  of  the 
world  of  which  the  greatest  Power  forms  so  small  a  part.  The 
record  of  conviction  is  not  hastily  made  up,  but,  once  registered, 
it  can  never  be  effaced. 

The  Hague  Convention. 

Mr.  Alexander  then  presented  the  following  Report  in 
English  and  French  : — 

REPORT     OF     THE     SPECIAL     COMMITTEE     APPOINTED      AT     THE 

Buffalo  Conference,  on  the  31ST  August,  1899,  "to 

EXAMINE    IN     DETAIL      THE     PROVISIONS      OF     THE    HaGUE 

Conventions,  and  to  prepare  a  report  thereon  for 
THE  NEXT  Conference." 

This  Committee,  after  its  appointment  at  the  last  Conference, 
held  a  meeting  at  Buffalo,  when  it  was  agreed  that  the  American 
members  of  the  Committee  should  in  the  first  instance  meet  and 
prepare  reports  on  the  three  Conventions  adopted  by  the  Hague 
Peace  Congress  of  1 899,  which  should  subsequently  be  submitted 
to  2L  meeting  of  the  full  Committee  in  Europe. 

The  American  members  accordingly  met  at  New  York  on  the 
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8th  November,  1899,  and,  after  discussion,  referred  it  to  three 
sub-Committees  to  prepare  separate  reports  on  the  three  Con- 
ventions. These  sub-reportsiwere  presented  to  and  approved  by 
a  subsequent  meeting  of  the  American  members  held  at  New 
York  on  the  i8th  June,  1900.  They  were  then  forwarded  to 
England,  printed,  and  issued  to  all  the  European  members  of  the 
Committee,  with  the  request  that  these  would  submit  any  sugges- 
tions for  their  amendment  to  a  meeting  of  the  whole  Committee 
to  be  held  in  London*on  the  27  th  July. 

At  this  meeting  of  the  Committee,  two  English  and  two 
American  members  were  present,  written  opinions  favouring  the 
general  conclusions  of  the  American  sub-Committees  were 
received  from  the  Chairman -and  another  English  member  of  the 
Committee,  and  no  adverse  criticism  was  received  from  any  other 
member.  The  following  report,  embodying  the  conclusions  of 
the  American  members,  was  accordingly  adopted  for  presentation 
to  the  Executive  Council,  with  a  view  to  its  being  forwarded  to 
the  Rouen  Conference. 

On  behalf  of  the  Committee, 

Walter  G.  F.  Phillimore, 

Chairman, 

Joseph  G.  Alexander, 

Secretary. 


Report  on  the  Hague  Conventions. 

Introductory, 

The  efforts  of  the  last  forty  years  to  check  the  evils  of  war  have 
been  exerted  in  two  directions ;  first,  to  provide  a  substitute  for 
the  settlement  of  an  international  controversy  by  arms ;  second^ 
presupposing  the  occasional  occurrence  of  war,  to  mitigate  its 
conditions,  both  as  affecting  persons  and  property.  The  media- 
tion protocol  of  the  Powers  at  Paris  in  1856,  and  numerous 
attempts   to  further  the   cause   of  international  arbitration  are 
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examples  of  the  former.  In  the  latter  category  are  the  Declara- 
tion of  Paris,  1856  ;  the  St.  Petersburg  Declaration  of  1868;  the 
Geneva  Convention  of  1864;  and  the  Brussels  Conference 
of  1874. 

At  the  Hague  Conference  of  1899,  the  efforts  of  the  delegates 
have  found  expression  in  these  same  two  directions.  They  have 
drawn  up  one  convention  to  aid  international  arbitration ;  they 
framed  another  to  codify  the  laws  and  usages  of  land  warfare  ;  and 
they  extended  the  principles  of  the  Geneva  Convention  to  naval 
warfare  in  a  third.  They  also  discussed  expansive  bullets,  ex- 
plosives thrown  from  balloons,  and  shells  filled  with  noxious 
gases,  disapproving  of  all  these  practices,  but  not  in  treaty  form. 

I. — The  International  Arbitration  Convention, 

The  main  feature  of  this  convention  is  the  creation  of  a  per- 
manent court,  consisting  of  a  large  number  of  Judges,  before 
which  any  two  powers,  by  mutual  agreement,  shall  be  entitled  to 
bring  any  controversy  between  them  for  final  decision,  the  hearing 
to  be  had  before  such  of  these  Judges  as  they  may  select,  who 
shall  be  a  quorum  of  the  court  for  the  purposes  of  the  cause. 

The  merits  of  this  scheme  may  be  best  determined  after  first 
considering  what  it  does  not  provide. 

It  does  not  authorise  what  is  sometimes,  though  inaccurately, 
described  as  Compulsory  Arbitration.  Arbitration  can  only  exist 
by  the  voluntary  act  of  both  parties. 

It  does  not  authorise  the  submission  of  a  controversy  to  arbi- 
trators chosen  primarily  and  originally  for  the  purpose.  There  is 
a  standing  panel  of  triers,  chosen  in  advance  of  the  controversy, 
from  which  the  particular  Judges  who  are  to  hear  the  parties  must 
be  taken. 

It  is  not  confined  to  arbitration,  but  provides  a  plan  for  resort 
to  or  offer  of  the  friendly  mediation  of  a  third  power,  and  also  for 
the  determination  of  controverted  questions  of  fact,  without  refer- 
ence to  any  resulting  duty. 

It  does  not  define  the  controversies  which  may  be  the  subjects 


Digitized  by 


Google 


(     62     ) 

either  of  mediarion,  inquiry,  or  arbitration.  Since  there  is  no 
element  of  compulsion  in  either  proceeding,  such  a  definition  was 
unnecessary. 

It  does  not  provide  any  sanction  for  the  judgment  of  the  arbi- 
tral tribunal,  other  than  such  as  may  be  supplied  by  the  municipal 
and  administrative  law  of  each  of  the  powers  concerned.  It  was 
deemed  sufficient  to  rely  on  their  good  faith  and  on  the  inherent 
force  of  the  public  opinion  of  the  world. 

It  does  not  require  that  the  judgment  should  be  unanimous. 
Here,  as  in  most  affairs  of  government,  the  voice  of  the  majority 
is  to  be  the  rule. 

We  deem  it  inadvisable,  at  this  time,  for  the  Association  to 
undertake  the  minute  examination  of  the  details  of  this  compre- 
hensive scheme.  These  can  best  be  judged  by  the  results,  and 
any  criticism  may  safely  l)e  deferred  until  it  be  thus  demonstrated 
whether  any  changes  of  procedure  are  necessary.  We  see  no 
occasion  for  any  change  of  principle.  The  convention  seems  to 
us  one  of  the  best  works  of  the  nineteenth  century,  the  closing 
year  of  which  has  now  been  fitly  marked  by  its  ratification  by 
several  of  the  leading  powers. 

We  recommend  that  the  High  Signatory  Powers  which  have 
severally  ratified  the  Convention,  and  which  have  not  already 
made  appointments  pursuant  to  it,  be  respectfully  requested  to 
proceed,  at  the  earliest  practicable  moment,  to  the  appointment 
of  the  judges  of  the  Court  of  Arbitration  provided  for  by  the 
Convention,  and  to  constitute  the  Permanent  Administrative 
Council  for  establishing  and  organising  the  International  Bureau 
mentioned  in  the  28th  Article  of  the  Convention. 

2. — The  Convention  concerning  tlu  Laws  and  Customs  of  War 

on  Land, 

Uniformity  and  certainty  in  the  rules  to  govern  land  warfare 
are  of  the  greatest  importance.  At  present  they  do  not  exist  If 
a  code  of  such  rules  could  be  drawn  and  adopted  by  all  civilised 
powers,  even   if  it  were  defective,  it  would  mark  such  a  step 
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forward  in  the  relations  of  States  as  to  carry  an  overwhelming 
presumption  in  its  favour.  This  association  can  better  afford  to 
applaud  the  fact  of  codification  than  to  criticise  the  details  of 
codification.  With  this  preface,  we  examine  the  proposed  rules 
by  topics,  first  asking,  however,  their  origin. 

The  rules  which  govern  the  conduct  of  belligerents  are  based 
upon  usage.  Treaties  between  individual  States  have  varied  and 
supplemented  this  usage.  Nations  are  always  prone  to  emphasize 
those  rules  which  make  for  their  supposed  military  advantage. 
The  influence  of  modern  civilization  upon  war  has  been  a 
humanizing  one. 

Thus  we  find  that  the  set  of  rules  which  will  govern  the  forces 
of  any  given  State  in  the  field  is  in  the  main  identical  with  that  of 
Its  enemy,  since  both  are  equally  based  upon  usage,  but  will  vary 
from  it  in  certain  points  as  its  interests  dictate,  and  will  claim, 
probably  with  reason,  to  be  permeated  by  the  spirit  of  humanity. 
No  code  common  to  all  States  exists,  but  each  State  will  draw 
one  up  for  itself.  This  was  done  by  the  United  States  in  1863, 
to  govern  its  armies  in  the  field,  the  author  being  Francis  Lieber, 
and  upon  this  set  of  rules  the  modem  attempts  at  codification 
have  been  largely  based.  One  such  attempt  was  made  at  Brussels 
in  1874,  by  a  conference  invited  by  the  Emperor  of  Russia. 
Another  of  a  purely  scientific  character  was  drawn  by  a  committee 
of  the  Institute  of  International  Law,  and  recommended  at  the 
Oxford  meeting  in  1880,  though  adopted  by  not  a  single  State. 
And  finally  we  have  the  Code  of  the  Hague  Conference,  based 
upon  all  the  others.  In  what  particulars  it  differs  from  them,  and 
how  its  provisions  should  be  regarded,  these  are  the  questions  to 
be  considered. 

The  Hague  Code  begins  with  a  recital  of  the  intentions  of  its 
framers  to  respond  to  the  demands  of  civilization,  to  soften  the 
evils  of  war  and,  while  laying  down  rules  to  govern  warfare, 
nevertheless  to  emphasize  the  fact  that  cases  not  specifically 
legislated  upon  must  be  treated  in  conformity  with  the  rules  of 
humanity  and  the  demands  of  the  public  conscience,  not  handed 
over  to  the  arbitrary  will  of  a  commander. 
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The  first  topic  taken  up  relates  to  the  character  of  troops,  who 
may  and  may  not  be  lawful  belligerents.  At  the  Brussels  Con- 
ference, it  will  be  remembered,  the  battle  over  the  legality  of 
the  levke  en  masse  was  fought  out  in  behalf  of  the  smaller  military 
powers,  which  were  partly  dependent  upon  it  for  national  defence. 
The  rule  then  adopted  conferred  the  rights  of  belligerents  upon 
"  the  population  of  unoccupied  territory,  which,  at  the  approach 
of  the  enemy,  of  its  own  accord  takes  arms  to  oppose  the  invading 
troops  without  having  time  to  organize  in  conformity  with  the 
conditions  previously  laid  down,  if  it  respects  the  laws  and  usages 
of  war.*'  This  last  condition  was  not  specifically  attached,  in  the 
Oxford  Code,  to  the  conditions  of  a  levee^  but  made  general,  to 
apply  to  all  forces. 

The  Hague  Code  does  not  copy  the  Oxford  in  this  respect,  but 
follows  the  Brussels  Code  to  the  letter.  The  legal  land  forces  of 
the  State,  therefore,  include  the  regular  standing  army,  with  its 
reserves ;  the  militia ;  the  national  guard  and  volunteer  bodies 
which  are  under  responsible  chiefs,  wear  a  uniform  or  badge  which 
can  be  seen  at  a  distance  and  carry  arms  openly;  lastly,  the 
ki^ee  en  masses  if  conforming  to  the  rules  of  war. 

The  second  topic  of  the  Hague  Code  relates  to  the  treatment 
of  prisoners  of  war.  Like  both  the  Brussels  and  the  Oxford  Codes, 
it  emphasizes  the  modem  theory  that  prisoners  belong  not  to 
individual  captors  but  to  the  captor  government,  while  the  non- 
military  property  of  prisoners  remains  in  their  possession.  The 
rules  relating  to  maintenance,  penalties,  paroles  and  labour,  are 
the  same  as  in  the  Brussels  Code.  Both  alike  class  war  corres- 
pondents and  purveyors,  properly  certified,  as  prisoners  of  war,  if 
captured  and  if  their  detention  is  thought  advisable.  The  Hague 
Code  contains  some  entirely  new  provisions,  which  are  however  by 
no  means  revolutionary. 

One  of  these  is  the  creation  of  **  Bureaux  de  renseignements " 
in  belligerent  States,  and  in  neutral  States  too,  if  hostile  troops 
take  refuge  and  are  interned  in  their  territory,  to  care  for 
prisoners,  keeping  an  individual  account  with  each,  in  all  that 
concerns   him,   including    hospital    and  death  charges.    These 
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Bureaux  are  also  charged  with  the  custody  of  ail  valuables  of  a 
personal  nature,  found  on  the  battle-field,  or  in  the  possession  of 
deceased  prisoners,  to  return  the  same  to  those  concerned. 

Another  new  rule  grants  to  prisoners'  aid  societies,  duly  formed,, 
the  facilities  necessary  to  their  humane  labours,  subject  always  to 
military  and  police  control.  The  gifts  and  aid  furnished  to* 
prisoners  through  these  channels  are  to  be  free  of  import  or  other 
tax  and  to  be  carried  free  of  charge  by  post  and  on  the  state 
railways.  Another  rule  which  is  new  provides  for  officers  the  pay 
which  their  position  would  entitle  them  to  at  home,  but  of  course 
at  the  cost  of  their  own  government 

Prisoners  are  to  enjoy  freedom  of  worship,  subject  to  police 
control  Their  wills  are  to  be  received  or  drawn  up ;  their  death 
and  burial  attested,  as  would  be  done  for  natives.  Upon  the 
return  of  peace  the  repatriation  of  prisoners  is  to  be  effected  as 
quickly  as  possible. 

Nothing  in  these  new  provisions  can  be  objected  to;  the 
bureaux  appointed  under  them  are  an  excellent  thought;  the 
whole  chapter  conforms  to  the  modem  theory  that  prisoners  are 
held  as  military  necessity,  but  subject  to  no  conditions  of  penalty, 
or  vengeance,  either  individual  or  national 

The  subject  of  the  care  of  the  sick  and  wounded  is  dismissed 
with  a  word,  being  simply  placed  under  the  Geneva  Convention, 

We  now  come  to  the  important  topic  of  hostilities,  of  what  may 
and  may  not  be  done  in  injuring  the  enemy.  Here  at  the  outset 
is  repeated  almost  literally  the  list  of  prohibitions  of  the  Brussels 
Code.  For  the  term  **  meurtre^'  used  of  treacherous  killing,  the 
phrase  "  de  tuer  ou  de  hlesser  "  is  employed,  however,  which  is  an 
extension  of  the  idea. 

The  St  Petersburg  Convention  regulating  the  size  of  explosives 
is  not  referred  to  specifically  as  in  both  the  Brussels  and  the 
Oxford  Codes,  but  its  prohibitions,  and  those  of  all  treaties  of  its 
kind,  are  to  be  regarded.  *'  Outre  les  prohibitions  ^tablies  par  des 
conventions  sp^ciales,  il  est  interdit,"  etc 

All  three  Codes  use  the  same  language  in  regard  to  weapons, 
the  Hague  text  being  '*  interdit  d'employer  des  armes,  des  pro- 
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jectiies  ou  des  matibres  propres  k  causer  des  maux  supeiflus;" 
the  Oxford  Code,  however,  adds  the  phrase  **  ou  k  aggraver  des 
blessures."  The  language  of  all  the  Codes  is  unfortunately  in- 
definite in  this  matter,  but  perhaps  left  intentionally  so  at  the 
Hague,  to  avoid  the  controversy  over  an  expansive  bullet  which 
was  the  subject  of  a  special  Declaration,  not  subscribed  to  by  the 
delegates  of  Great  Britain  or  the  United  States.  These  Declara- 
tions forbidding  expanding  bullets,  explosives  thrown  from  balloons 
(for  five  years),  and  projectiles  charged  with  noxious  gases,  though 
coming  under  this  title,  perhaps,  are  not  a  part  of  this  Convention 
.and  do  not  belong  to  this  report. 

As  for  bombardment,  another  mooted  question,  the  rules 
.-adopted  at  Brussels  are  closely  followed.  Only  defended  places 
imay  be  thus  attacked  ;  notice  shall  be  given ;  buildings  used  for 
.the  arts  and  for  charitable  and  religious  purposes  shall  be 
'designated  and  spared  unless  they  are  made  to  serve  a  military 
•end ;  pillage  is  forbidden  even  in  case  of  assault. 

Chapter  XL  of  Section  11.  relates  to  the  definition  of  spies,  and 
their  treatment  when  captured.  In  regard  to  the  first  there  is 
agreement  between  the  Codes,  including  Lieber's,  but  the  Oxford 
rules  omit  this  topic.  There  must  be  disguise,  there  must  be  the 
seeking  of  information  within  an  enemy's  lines,  and  there  must  be 
the  intention  to  convey  such  information  to  the  spy's  employers 
This  excludes  soldiers  in  uniform  who  penetrate  the  hostile  lines, 
and  also  balloonists,  in  which,  very  properly,  the  Hague  Code 
corrects  the  one  at  Brussels.  In  regard  to  penalty  the  Codes 
differ.  Lieber  prescribes  death  ;  Brussels  inflicts  the  punishment 
adopted  by  the  captor  army ;  the  Hague  rule  only  declares  that 
the  spy  shall  have  a  fair  trial,  **  ne  pourra  ^tre  puni  sans  jugemeot 
prdalable." 

Chapter  III.  relates  to  flags  of  truce.  The  Codes  are  alike  in 
their  treatment  of  this  topic,  save  in  one  minor  point,  and  that 
alone  is  worthy  of  comment.  The  Brussels  Code  allows  a 
commander  to  announce  that  he  will  receive  no  flag  of  truce  for 
a  specified  time,  but  the  Hague  Code,  although  not  com- 
pelling-^ the  reception    of   a  flag    in    each   instance,   does  not 
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authorise  the  general  prohibition  above  quoted  (chap,  v.,  ^'De 
rArmistice**). 

Here  the  main  question  relates  to  what  is  permitted  to  the 
parties  to  the  truce,  in  the  way  of  introducing  supplies  and 
erecting  or  strengthening  defences,  during  the  operation. 

The  Hague  Code  meets  this  by  making  it  the  subject  of  special 
agreement  in  each  case,  copying  the  rule  adopted  at  Brussels. 
The  Oxford  Code  omits  this  subject  Probably  no  other  solution 
of  the  question  would  be  satisfactory. 

We  now  come  to  the  most  important  topic  in  the  whole  range  of 
warfare,  the  relations  between  inhabitants  and  an  occupant  army 
in  invading  territory. 

The  section  begins  with  a  definition  of  occupied  territory  in 
the  very  words  adopted  at  Brussels.  As  the  levke  en  masse  is 
lawful  only  in  unoccupied  territory,  while  within  occupied  territory 
the  same  acts  would  constitute  a  form  of  treason  punishable  by 
death,  it  becomes  of  vital  importance  to  define  the  term.  The 
same  difference  as  in  the  kvke  en  masse  discussion  between  the 
great  and  small  military  powers  developed  itself  at  Brussels  over 
this  point.  The  former  argued  that  occupation  might  be  con- 
structive afler  the*  original  opposition  had  been  once  crushed. 
Moreover  that  where  no  military  force  was  encountered,  the  mere 
passage  of  troops  through  a  region  was  equivalent  to  its  occupa- 
tion. The  other  contention  was  that  occupation  must  be  constant, 
actual  and  effective.  The  language  of  both  Codes  shows  that 
this  latter  view  in  a  somewhat  modified  form  prevailed,  and 
fortunately,  for  it  is  clear  and  sound.  The  language  of  the  Oxford 
rule  shows  a  difference,  but  not  an  improvement,  while  its  mean- 
ing is  the  same.  The  Hague  Code  goes  on  to  state  the  proper 
theory  of  jurisdictional  rights  gained  by  the  conqueror  over  the 
population  of  occupied  territory.  Inasmuch  as  the  actual  power 
to  enforce  authority  has  passed  out  of  the  hands  of  the  legal 
sovereign  and  into  those  of  the  occupant,  he  alone  is  charged 
widi  the  duty  of  taking  such  measures  as  are  necessary  to  re- 
establish order,  enforcing  the  existing  laws  unless  circumstances 
absolutely  forbid. 
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The  steady  growth  of  this  principle,  since  Lieber's  Code,  has 
been  a  gratifying  and  striking  proof  of  the  progress  of  humanity  in 
waging  war. 

Lieber  lays  down  in  great  detail  the  application  of  Martial  Law 
to  occupied  territory.  Martial  Law  being  **  simply  military 
authority  exercised  in  accordance  with  the  laws  and  usages  of 
war."    He  does  say  presently  that — 

''  All  civil  and  penal  law  shall  continue  to  take  its  usual  course  in  the 
enemy's  places  and  territories  under  Kiartial  Law,  unless  interrupted  or 
stopped  by  order  of  the  occupying  military  power ;  but  all  the  functions  of  the 
hostile  government — legislative,  executive,  and  administrative — whether  of  a 
general,  provincial,  or  local  character,  cease  under  Martial  Law,  or  continue 
only  with  the  sanction,  or,  if  deemed  necessary,  participation  of  the  occupier 
or  invader." 

But  in  this  is  no  strong  presumption  that  the  conqueror's  will  is 
likely  to  take  shape  in  the  local  law,  much  less  a  positive  rule  that 
it  shall. 

The  Hague  Code  follows  that  of  Brussels  very  closely,  usiag 
the  same  words  in  some  cases,  in  others  being  a  little  fuller  and 
more  explicit,  certainly  not  going  backward.  The  retention  of 
the  old  officials  under  the  new  regime  does  not  seem  so  clearly 
suggested  by  it  as  by  the  Brussels  rules,  however.  Article  50  of 
the  Hague  Code  is  a  new  and  valuable  rule.  It  declares  that  no 
penalty,  pecuniary  or  otherwise,  shall  be  inflicted  upon  a  district 
for  offences  of  individuals  within  it,  unless  the  responsibility  of 
the  whole  therefor  can  be  shown.  This  would  make  illegal  the 
usage  of  1 870-1,  of  fining  communes  if  violence  were  offered 
within  them  to  railway  trains,  supply  trains,  or  small  bodies  of 
soldiers.  As  at  Brussels,  both  Contributions  and  Requisitions  are 
recognised  as  legitimate.  As  in  the  Brussels  Code;  it  is  provided 
that  for  payments  in  kind  and  for  contributions  receipts  shall  be 
given. 

We  could  wish  that  some  certain  method  of  securing  repayment 
for  supplies,  labour  and  money  furnished  to  the  invader  under 
these  two  heads  should  be  devised  and  prescribed.  He  may  give 
receipts,  and  the  inference  certainly  is  that  they  are  an  acknow- 
ledgment of  debt  on  the  part  of  his  government,  to  be  discharged 
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somehow  and  some  time,  by  it  or  by  its  enemy  when  the  war 
costs  are  being  balanced.  But  what  is  only  a  fair  inference 
should  be  made  a  fixed  rule.  And  we  venture  to  suggest  that,  as 
in  the  case  of  prisoners  and  their  accounts,  a  special  Commission 
might  well  be  provided  for  by  this  Code,  to  be  charged  with  the 
duty  of  redeeming  all  receipts  held  by  the  population  of  occupied 
territory,  on  the  part  of  the  government  giving  such  receipts, 
which  is  the  immediate  and  responsible  debtor.  If  payment  can 
be  secured  from  the  other  combatant  at  the  return  of  peace,  this 
is  a  matter  quite  apart 

One  section  of  the  Oxford  Code  (42)  contains  a  valuable  sug- 
gestion which  may  be  repeated  and  commended  here,  that  the 
people  of  occupied  territory  should  be  told  as  publicly  and  widely 
as  possible,  how  far  occupation  extends  and  what  the  occupants' 
powers  are,  because  of  it  For  when  the  allegiance  of  a  wide 
region  to  its  old  sovereign  is  suddenly  suspended,  and  new  obliga- 
tions are  imposed,  with  severe  penalties  for  their  violation,  it  is 
certainly  only  fair  to  publish  the  localities  which  come  under  the 
new  jurisdiction,  and  to  announce  what  their  obligations  are.  We 
think  it  regrettable  that  the  Hague  Code  has  not  incorporated  this 
provision. 

The  other  articles  of  Section  III.  offer  nothing  new,  and  nothing 
to  criticise. 

The  last  portion  of  the  Code,  Section  IV.,  concerns  the  neutral 
who  keeps  and  feeds  troops  who  may  take  refuge  in  his  territory 
and  caies  for  their  wounded.  He  must  prevent  their  renewing 
the  campaign,  for  clearly  neutral  soil  must  not  be  made  a  source 
of  danger  as  well  as  a  place  of  refuge.  The  Brussels  Rules  were 
<:opied  at  the  Hague  word  for  word  on  this  topic,  but  the  Hague 
Code  adds  that  sick  and  wounded  of  one  combatant,  sent  into 
neutral  territory  by  the  other  combatant,  must  be  prevented  by 
that  neutral  from  taking  part  afresh  in  the  war. 

In  summing  up  the  character  of  the  Hague  Code,  we  can 
honestly  say  that  it  is  enlightened,  practical,  yet  containing 
nothing  which  any  civilised  combatant  could  reasonably  object 
to.      The  suggestions  of  changes  and  the  criticisms  made  are 
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trifling  in  comparison  with  an  appreciation  of  its  admirable  spirit 
and  its  value  as  a  whole  in  the  progress  of  humanity  exemplified 
in  warfare. 

3.   The  Convention  extending  the  Gene^'a  Convention  to  Maritime 

Warfare. 

The  Convention  drawn  by  the  Hague  Conference  with  a  view  to* 
extend  the  principles  of  the  Red  Cross  Convention  to  maritime 
warfare  seems  admirably  adapted  to  the  end  to  be  attained,  and, 
so  far  as  can  be  determined  beforehand,  likely  to  work  well  under 
any  circumstances  which  may  arise. 

The  original  "  Convention  for  the  Amelioration  of  the  Con- 
dition  of  the  Wounded  in  Armies  in  the  Field "  was  concluded 
at  Geneva,  August  22,  1864,  and  ratified  by  the  twelve  signatory 
European  Powers  on  June  22,  1865.  This  Convention  was 
afterwards  acceded  to  by  nineteen  other  powers,  the  United  States 
giving  its  accession  on  March  i,  1882. 

On  October  20,  1868,  an  additional  Convention  in  ten  articles 
was  concluded  at  Geneva  by  fourteen  European  Powers,  ''ex- 
tending to  naval  forces  the  advantages  of  that  Convention.*' 
This  was  acceded  to  by  the  United  States  in  1882.  But  ratifica- 
tions of  the  new  articles  were  never  exchanged,  and  hence  they 
never  went  into  effect. 

The  Hague  Convention  is  based  on  these  additional  articles  of 
1868.  But  it  goes  much  beyond  them  in  systematic  arrangement 
and  carefulness  of  detail.  It  extends  as  far  as  seems  possible  the 
principle  of  neutrality  to  miUtary  hospital  ships  and  other  properly 
recognised  and  suitably  designated  ships*  and  boats,  with  their 
equipment  and  personnel,  engaged  in  the  work  of  rescuing  the 
wounded  and  drowning  in  naval  battles. 

This  Convention  is  the  logical  outcome  of  the  Geneva  Con- 
vention of  1864,  which  has  done  so  much  to  mitigate  the  suffer- 
ings of  wounded  soldiers  on  the  battlefield  and  in  hospitals.  It  is 
strong  proof  of  the  steady  growth  of  the  spirit  of  tenderness  and 
regard   for  human  life  in  civilised   society --a  spirit  which  is 
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rendering  war  more  and  more  infrequent,  and  which,  it  is  to  be 
hoped,  will  ultimately  find  means  of  preventing  it  entirely. 

How  the  provisions  of  this  Convention,  which  is  new  and  un- 
tried, will  work  in  practice,  remains  to  be  tested  by  actual 
experience.  Until  such  test  is  made,  it  seems  unnecessary  to 
make  criticisms  or  suggest  changes.  It  is  to  be  hoped  that  the 
Convention  will  be  ratified  as  early  as  may  be,  that  its  advantages 
may  be  freely  secured  in  any  future  naval  combats. 

Rapport  du  Comit6  special,  nomm6  A  la  Conference  de 
Buffalo  le   31   aoOt   1899,  pour  examiner  en  detail 

LES     DISPOSITIONS     DES     CONVENTIONS     DE     LA     HayE,     ET 
POUR     PREPARER     UN     RAPPORT     SUR     LE    SUJET    POUR     LA 

PROCHAINE  Conference. 

Ce  Comit^,  aprbs  avoir  6t6  d^sign^  k  la  demifere  Conferences 
s'est  r^uni  k  Buffalo,  ob  il  fut  d^cidd  que  les  membres  am^ricains 
du  Comit^  se  r^uniraient  s^par^ment  d'abord  et  pr^pareraient  des 
rapports  sur  les  trois  conventions  adoptdes  par  le  Congrfes  de  la 
Paix  k  la  Haye  en  1899  ;  rapports  qui  sentient  ensuite  soumis  k 
une  reunion  pl^ni^re  du  Comit^  en  Europe. 

Les  membres  am^ricains,  en  consequence,  se  r^unirent  k  New- 
York  le  8  novembre  1899,  et,  aprbs  discussion,  confibrent  k  trois 
sous-comit^s  le  soin  de  preparer  des  rapports  sdpar^s  sur  les  trois 
Conventions.  Ces  rapports  sdpards  furent  pr^sent^s  et  approuvds 
par  une  reunion  post^rieure  des  membres  amdricains  tenue  k 
New-York  le  18  juin  1900.  lis  furent  alors  envoy^s  en  Angle- 
terre,  imprimis  et  distribu^s  k  tous  les  membres  europ^ens  du 
Comit^,  avec  pri^re  de  faire  savoir  s'ils  avaient  des  amendements 
k  presenter  k  une  reunion  pl^ni^re  convoqu^e  k  Londres  pour  le 
27  juillet 

A  cette  reunion  du  Comit^^  deux  membres  anglais  et  deux 
am^ricains  ^taient  presents;  le  president  et  un  autre  membre 
anglais  du  Comitd  envoyferent  des  opinions  dcrites,  favorables  aux 
conclusions  g^n^rales  des  sous-comit^s  amdricains,  et  aucune 
opinion  contraire  ne   fut  communiqu^e.      Le  rapport  suivant,. 
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renfermant  les    conclusions    des    xnembres   am^ricains,  fut  en 
consequence  adopts  pour  etre  pr^sent^  au  Conseil  ex^utif  en  vue 
d'etre  envoy^  k  la  Conference  de  Rouen. 
Au  nom  du  Comitd  : 

Walter  G.  F.  Phillimore, 
Fresidetit, 

Joseph  G.  Alexander, 

Secrkiaire. 


Rapport  sur  les  Conventions  de  la  Haye. 

Introduction. 

Les  efforts  des  quarante  derni^res  ann<fes  pour  enrayer  les 
maux  de  la  guerre  ont  ^t^  dt^ployds  dans  deux  directions: 
d'abord  substituer  I'arbitrage  k  la  guerre  pour  le  r^glement  des 
confiits  internationaux ;  ensuite.  en  cas  de  guerre,  en  adoucir  les 
conditions  aussi  bien  pour  les  personnes  que  pour  la  propri^td 

Le  protocole  de  mediation  des  puissances  k  Paris  en  1856  et 
de  nombreuses  tentatives  en  faveur  de  Tarbitrage  international 
sont  des  exexnples  de  la  premiere  cat^goiie  d'efibrts;  dans  la 
seconde,  peuvent  ^tre  rangdes:  la  Declaration  de  Paris  1856;  la 
Declaration  de  Saint-P^tersbourg  en  1868;  la  Convention  de 
Geneve  en  1864  et  la  Conference  de  Bruxelles  en  1874. 

La  Conference  de  la  Haye,  en  1899,  a  dirig^  ses  eflforcs  dans 
ces  deux  directions. 

Les  deiegu^s  ont  r^dig^  une  Convention  pour  favoriser 
I'arbitrage  international  et  en  ont  eiabore  une  seconde  ayant 
pour  but  de  codifier  les  lois  et  usages  de  la  guerre  sur  lerre ;  dans 
une  troisi^me  Convention,  ils  ont  dtendu  les  principes  de  la 
Convention  de  Genfeve  \  la  guerre  navale.  lis.  ont  aussi  discute 
la  question  des  balles  \  expansion,  des  explosifs  jet^s  des  ballons, 
<les  obus  remplis  de  gaz  dei^t^res,  et  ont  ddsapprouv^  toutes  ces 
pratiques,  mais  non  sous  forme  de  traite. 
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1°  Convention  Internationale  d* Arbitrage. 

Le  point  capital  de  cette  Convention  est  la  creation  d'une  cour 
permanente,  compos^e  d'un  grand  nombre  de  juges  devant 
laquelle  deux  des  puissances  contractantes  pourront  porter,  pour 
une  decision  finale,  tout  conflit  qui  surgirait  entre  elles.  Le  litige 
sera  soumis  aux  juges  qu'elles  choisiront,  lesquels  juges  repr^- 
senteront  la  Cour  pour  cette  question. 

Les  mdrites  du  syst^me  adopts  par  la  Conference  de  la  Haye 
peuvent  etre  mieux  determines  apr^s  avoir  consider^  ce  qui 
n'y  est  pas  inclu. 

II  ne  permet  pas  ce  qui  quelquefois,  bien  qu'inexactement,  est 
design^  comme  arbitrage  obligatoire.  D'aprbs  la  Convention,  Tarbi- 
trage  ne  peut  exister  que  par  Taction  volontaire  des  deux  parties. 

II  ne  permet  pas  que  le  litige  soit  soumis  k  des  arbitres  d^sign^s 
seulement  pour  le  diff^rend  en  question.  II  est  ^tabli  une  liste 
d'arbitres,  choisis  avant  le  litige,  dans  laquelle  doivent  ^tre 
recrut^s  les  juges  qui  ont  h  entendre  la  cause.  La  Convention 
ne  se  borne  pas  k  Tarbitrage,  mais  foumit  les  moyens  aux  tierces 
puissances  d'offrir  une  mediation  amicale  et  aux  puissances  en 
litige  d'y  avoir  recoiurs.  Elle  foumit  ^galement  les  moyens  de 
r^soudre  les  questions  de  fait  controversies;  cela,  dans  Tun  et 
Tautre  cas,  sans  imposer  ni  aux  tierces  puissances,  ni  aux 
puissances  en  litige,  un  devoir  absolu. 

La  Convention  ne  deiinit  pas  les  litiges  susceptibles  soit  de 
mediation,  soit  d'enqu^te  pour  ^tablir  les  faits,  soit  d'arbitrage. 

Attendu  qu'il  n'y  a  pas  de  contrainte,  une  telle  definition  n'^tait 
pas  n^cessaire. 

La  Convention  n'^tablit  pas  de  sanction  pour  le  jugement  du 
Tribunal  arbitral,  autre  que  celle  qui  peut  dtre  foumie  par  la  loi 
municipale  et  administrative  des  puissances  int^ress^es.  On  a 
cru  suflisant  de  s*en  rapporter  k  la  bonne  foi  des  puissances  et  k 
la  force  de  I'opinion  publique  du  monde. 

La  Convention  n'exige  pas  que  le  jugement  soit  unanime. 

i<^  comme  en  general,  dans  les  affaires  politiques,  la  majority 
doit  pr^valoir. 
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Nous  jugeons  inopportun,  en  ce  moment,  pour  T Association  de 
tenter  le  minutieux  examen  dfes  details  de  ce  projet  complexes 
Ceux-ci  pourront  ^tre  mieux  jug^s  d'aprfes  les  r^sultats,  aussL 
vaut-il  mieux  diflKrer  toute  critique  jusqu'k  ce  que  soit  d^montree 
la  n^cessit^  de  modifier  la  proc^ure. 

Quant  aux  principes  fondamentaux,  nous  ne  croyons  pas  qu'il 
doive  y  6tre  apport^  aucune  modification. 

La  Convention  nous  paratt  6tre  un  des  meilleuis  travaux  du  dix- 
neuvi^me  sifecle,  dont  heureusement  la  derni^re  ann^e  a  d^j^  vu 
la  ratification  par  plusieurs  des  principles  puissances. 

Nous  souhaitons  que  les  hautes  puissances  signataires  qui  ont 
ratifi<f  la  Convention  et  qui  n'ont  pas  encore  nomm^  de  jnges, 
conformdment  k  ses  prescriptions,  soient  respectueusement 
invitees  aussitot  que  possible  ^  proc^der  k  ces  nominations  et  i 
la  constitution  du  Conseil  administratif  permanent  chaige 
d'organiser  le  Bureau  international  mentionn^  dans  Tart  28  de 
la  Convention. 

2^*  Convention  concernant  les  Lois  et  Coutumes  de  la 
Guerre  sur  Terre. 

Uuniformit^  et  la  clart^  des  r^glements  de  la  guerre  sur  tenre 
sont  de  la  plus  grande  importance.  Actuellement  ces  r^glements 
n'existent  pas. 

Si  un  Code  de  ces  r^glements  pouvait  ^tre  r^dig^  et  adopts  par 
toutes  les  puissances  civilis^es,  m6me  si  ces  rbglements  ^taient 
d^fectueux,  le  fait  seul  de  leur  constitution  serait  un  puissant 
argument  pour  leur  adoption. 

L' Association  fera  mieux  d'applaudir  k  la  codification  que  d'en. 
critiquer  les  details. 

Cela  dit,  nous  examinerons  en  detail  le  rbglement  propose,  en 
recherchant  d'abord  son  origine. 

Les  regies  qui  gouvernent  la  conduite  des  bellig^rants  sent 
fondles  sur  Tusage.  Des  trait^s  particuliers  entre  Etats  ont 
modifi^  cet  usage.  Les  nations  en  guerre  sont  toujours  dispose 
h,  accentuer  celles  d'entre  les  regies  qui  semblent  etre  k  leur 
avantage. 
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L'iniiuence  de  la  civilisation  moderae  sur  la  guerre  a  ^t^ 
favorable  aux  id^es  humanitaires. 

Les  regies  adoptees  pendant  une  campagne  par  les  forces  de 
n'importe  quel  Etat,  sont,  dans  leur  principe,  identiques  k  celles 
de  I'ennemi,  toutes  deux  ^tant  fondles  sur  Tusage;  mais  elles 
iront  en  s'^loignant  sur  certaines  questions  qu*indiquera  Tint^r^t, 
et  cela  avec  la  pretention,  peut-etre  raisonnable,  d'etre  imprdgn^es 
de  Tesprit  d*humanit^. 

II  n'existe  aucun  Code  commun  k  tons  les  Etats,  mais  chaque 
Etat  en  r^dige  un  pour  lui.  Cela  a  ^t^  fait  aux  Etats-Unis  en 
1863  pour  dinger  la  conduite  de  leurs  armdes  sur  le  champ  de 
bataille.  L'auteur  en  Aait  Francis  Lieber,  et  c'est  sur  ce  rfegle- 
ment  qu'ont  etd  fondles  toutes  les  tentatives  modernes  de  codifi- 
cation. Une  tentative  de  cette  nature  a  6t6  fkite  k  Bruxelles  en 
1874,  dans  une  Conference  rdunie  par  TEmpereur  de  Russie. 

Un  r^glement  d'un  caract^re  purement  scientifique  fiit  r^dig^ 
par  un  Comit^  de  VInstitut  de  Droit  international  et  adopts  k  sa 
Conference  d'Oxford  en  1880,  mais  il  n'a  6t6  adopts  par  aucun 
Etat 

Enfin,  nous  avons  le  Code  de  la  Conference  de  la  Haye  fond6 
sur  tous  les  autres. 

Nous  aliens  examiner  par  ob  il  diif  bre  des  r^glements  ant^rieurs 
et  comment  il  faut  en  envisager  les  dispositions. 

Le  Code  de  la  Haye  commence  par  exprimer  Tintention  de 
ses  auteurs  de  r(fpondre  aux  besoins  de  la  civilisation  en 
adoucissant  les  maux  de  la  guerre.  Tout  en  prdsentant  des 
rbgles  pour  gouverner  la  conduite  de  la  guerre,  il  insiste  sur  ce 
point  que  les  cas  non  r^glement^s  sp^cifiquement  doivent  6tre 
trait^s  en  conformity  avec  les  regies  de  Thumanit^  et  les 
demandes  de  la  conscience  publique,  et  ne  doivent  pas  tee 
soumis  au  bon  plaisir  d*un  chef  d'arm^e. 

La  premiere  question  abordde  est  celle  du  caractbre  des 
troupes,  qui  peuvent  ^tre  r^guliferes  ou  non.  On  se  souviendra 
qu'k  la  Conference  de  Bruxelles,  le  conflit  au  sujet  de  la  Idgalitd 
de  la  lev^e  en  masse  fut  ddcid^e  en  faveur  des  petites  puissances 
qui  s  appuyaient  en  grande  partie  sur  la  lev^e  en  masse  pour  leur 
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defense  nationale.  La  rhgle  adoptee  alors  conf^rait  les  droits 
de  bellig^rants  h,  la  population  d'un  territoire  inoccup^,  qui,  k 
Tapproche  de  rennemi,  prend  spontan^nient  les  armes  pour 
s'opposer  k  renvahissement,  sans  avoir  le  temps  de  s'organiser 
confomiement  aux  conditions  d6}k  Stabiles,  pourvu  qu'elle 
respecte  les  lois  et  usages  de  la  guerre. 

Cette  dernibre  condition  n'^tait  pas,  dans  le  Code  d'Oxford, 
appliqu^e  au  cas  special  d'une  lev^e  en  masse,  mais  y  dtait 
g^ndralis^e  et  appliquee  k  toute  armde. 

Le  Code  de  la  Haye  ne  copie  pas  le  rbglement  d'Oxford  pour 
cette  question,  mais  suit  le  Code  de  Bruxeiles  k  la  lettre.  Done, 
les  forces  de  terre  l^gales  d'un  £tat  comprennent:  I'arm^ 
r^guli^re  active  et  ses  reserves ;  la  milice ;  la  garde  nationale  et 
les  corps  de  volontaires,  commandos  par  des  chefs  responsables  et 
portant  I'uniforme  on  un  insigne  visible  d'une  certaine  distance 
et  qui  portent  ouvertement  les  armes ;  enfin,  la  lev^  en  masse,  si 
elle  se  conforme  aux  rbgles  de  la  guerre. 

La  seconde  partie  du  Code  de  la  Haye  s'occupe  du  traitement 
des  prisonniers  de  guerre.  Comme  les  Codes  de  Bruxeiles  et 
d'Oxford,  il  pr(^conise  la  th^orie  modeme  que  les  prisonniers 
n'appartiennent  pas  aux  individus  qui  les  ont  pris,  mais  k  VExaXj 
et  prescrit  que  la  propridt^  non  militaire  des  prisonniers  reste  en 
leur  possession. 

Les  regies  relatives  k  Talimentation,  aux  peines,  aux  engage- 
ments sur  parole  et  au  travail  sont  emprunt^es  au  Code  de 
Bruxeiles. 

Les  deux  Codes  classent  ^galement  parmi  les  prisonniers  de 
guerre  les  correspondants  et  foumisseurs,  diiment  reconnus 
comme  tels,  si  leur  detention  est  jugde  opportune.  Le  Code  de 
la  Haye  contient  quelques  dispositions  enti^rement  nouvelles, 
qui  ne  sont  cependant  aucunement  r^volutionnaires. 

L'une  d'elles  est  la  creation  de  "  Bureaux  de  Renseignements  " 
dans  les  Etats  bellig^rants,  et  aussi  dans  les  Etats  neutres,  si  des 
troupes  ennemies  se  r^fugient  sur  leur  territoire  et  y  sont 
inteme^es.  Ces  bureaux  devront  s'occuper  des  prisonniers,  teoir 
un  compte  individuel  avec  chacun  d'eux  et  s'occuper  de  tout  ce 


Digitized  by 


Google 


(    77    ) 

qui  les  conceme,  y  compris  les  frais  d'h6pital  et  ceux  r&ultant  do 
d6cbs.  Ces  bureaux  sont  aussi  charges  de  la  garde  de  toutes  les 
valeurs  d'une  nature  personnelle,  trouvdes  sur  le  champ  de 
bataille  ou  en  possession  des  prisonniers  d6c6d6s,  pour  les  rendre 
k  qui  de  droit 

Une  autre  nouvelle  regie  accorde  aux  Soci^t^s  de  secours  des 
prisonniers,  diiment  constituees,  les  facilit^s  n^cessaires  pour  leurs 
travaux  humanitaires^  sous  le  controle  toutefois  de  la  discipline 
xnilitaire  et  de  police.  Les  dons  et  les  secours  procures  aux 
prisonniers  par  ces  intermddiaires  doivent  dtre  exempts  de  frais 
d'importation  ou  d'autre  taxe  et  ^tre  expddi^s  gratuitement  par 
les  postes  ou  les  chemins  de  fer  de  TEtat 

Une  autre  nouvelle  r^gle  procure  aux  ofiiciers  la  solde  que  par 
leur  position  ils  pourraient  avoir  chez  eux,  mais  naturellement 
aux  frais  de  leur  propre  Gouvemement 

Les  prisonniers  doivent  jouir  de  la  liberty  du  culte  sous  le 
contr61e  de  la  police.  Leurs  testaments  doivent  etre  re9us  ou 
r^dig^s ;  leur  mort  et  leur  inhumation  attest^es,  comme  pour  des 
gens  du  pays.  La  paix  sign^e,  les  prisonniers  doivent  etre 
rapatri^s  dans  le  plus  bref  d^lai. 

On  ne  peut  rien  dire  contre  ces  nouvelles  dispositions;  ces 
bureaux  sont  une  excellente  pensde ;  tout  le  chapitre  est  conforme 
k  la  theorie  moderne  que  les  prisonniers  sont  retenus  par 
n^cessit^  militaire,  mais  qu'envers  eux,  ni  les  individus,  ni  la 
nation  ne  peuvent  exercer  vengeance  ou  repr^sailles. 

Les  soins  k  donner  aux  malades  et  aux  blesses  sont  simplement 
places  sous  la  Convention  de  Genbve. 

Nous  arrivons  maintenant  k  la  question  importante  des 
hostilitds.  Le  Code  examine  ce  qui  peut  etre  et  ce  qui  ne  peut 
pas  ^tre  fait  pour  nuire  k  Tennemi. 

Au  commencement  on  r^pfete,  presque  litt^ralement,  la  liste  des 
prohibitions  du  Code  de  Bruxelles.  II  faut  cependant  remarquer 
qu'on  a  subslitu^  au  terme  de  meurtre,  dont  celui-ci  se  sert  pour 
designer  Taction  de  tuer  traitreusement,  la  phrase  de  tuer  ou  de 
blesser,  ce  qui  constitue  une  extension  de  Yid6t, 

La  Convention  de  Saint-P^tersbourg  r^glementant  la  dimension 


Digitized  by 


Google 


(     78     ) 

des  explosifs  n*est  pas  textuellement  cit^e,  comme  dans  les  Codes 
de  Bruxelles  et  d'Oxford,  mais  ses  prohibitions  et  celles  des 
autres  traitds  de  ce  genre  sont  k  consid^rer. 

La  Convention  de  la  Haye  dit  que,  **  outre  les  prohibitions 
^tablies  par  des  conventions  spdciales,  il  est  interdit,"  etc. 

Les  trois  Codes  sont  d'accord  en  ce  qui  conceme  les  armes. 
Le  Code  de  la  Haye  porte  qu*il  "est  interdit  d'employer  des 
armes,  des  projectiles  ou  des  matiferes  propres  k  causer  des  maux 
superflus."  IjC  Code  d'Oxford  cependant  ajoute  la  phrase :  "  ou 
It  aggraver  des  blessures."  Le  langage  de  tous  les  codes  est 
malheureusement  vague  sur  ce  point;  celui  qu'emploie  le  Code 
de  la  Haye  Test  peut-^tre  intentionnellement,  afin  d*<?viter  un 
conflit  au  sujet  d'une  balle  expansive,  interdite  par  une  declaration 
spdciale  k  laquelle  n'avaient  pas  souscrit  les  d^l^gu^s  de  la 
Grande-Bretagne  et  des  Etats-Unis.  Les  declarations  defendant 
I'usage  des  balles  expansives,  des  explosifs  lancds  des  ballons 
{ceci  pendant  cinq  ans)  et  des  projectiles  charges  de  gaz  d^ldtbres, 
bien  qu'appartenant  k  cette  cat^gorie,  ne  font  pas  partie  de  la 
convention  et  nous  ne  nous  en  occupons  pas  dans  ce  rapport. 

Pour  ce  qui  est  du  bombardement,  autre  question  trfes 
controvers^e,  les  regies  adoptees  k  Bruxelles  sont  suivies  k  la 
lettre.  Seules,  les  places  ddfendues  peuvent  ^tre  ainsi  attaqudes ; 
avis  doit  en  6tre  donn^ ;  les  etablissements  affect^s  aux  arts  ou 
ayant  un  but  charitable  ou  religieux  seront  d^sign^s  et  ^pargn^s, 
h,  moins  qu'on  ne  les  fasse  servir  k  un  but  militaire.  Le  pillage 
est  defendu,  meme  en  cas  d'assaut. 

Le  chapitre  H  de  la  section  II  traite  de  la  definition  des 
espions  et  de  la  manifere  de  les  traiter  quand  ils  sont  pris.  En  ce 
qui  concerne  le  premier  point,  il  y  a  accord  entre  les  Codes,  y 
compris  celui  de  Lieber,  sauf  celui  d'Oxford,  qui  passe  cette 
question  sous  silence.  II  faut  qu*il  y  ait  ddguisement,  recherche 
de  renseignements  dans  les  lignes  ennemies  et  Tintention  de  faire 
parvenir  cette  information  aux  maitres  de  Vespion.  Cette 
provision  sauve  les  militaires  en  uniforme  ainsi  que  les  aerostiers. 

Sur  ce  dernier  point,  le  Code  de  la  Haye  corrige  k  juste  titre 
celui  de   Bruxelles.     Pour  ce  qui  est  des  p^nalitds,  les  Codes 
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■different.  Lieber  present  la  mort ;  Bruxelles  inflige  la  punition 
^doptde  par  Tarm^e  qui  capture;  la  rbgle  de  la  Haye  declare 
seulement  que  respion  sera  soumis  k  un  jugement  impartial,  '*  ne 
pourra  ^tre  puni  sans  jugement  pr^alable." 

Le  chapitre  III  traite  des  parlementaires.  Les  Codes  se 
Tessemblent  dans  leur  manifere  de  traiter  ce  sujet,  sauf  pour  un 
point  secondaire  qui  seul  m^rite  d'etre  examind  Le  Code  de 
Bruxelles  permet  h,  un  chef  d'arm^e  d'annoncer  qu'il  ne  recevra 
aucun  parlementaire  pendant  un  temps  sp^citi^,  mais  le  Code  de 
la  Haye,  bien  que  n'obligeant  pas  k  recevoir  toujours  le  parle- 
mentaire, ne  permet  pas  cependant  le  refus  g^n(^ral  dele  recevoir 
{chapitre  V,  de  F Armistice). 

Ici,  la  question  principale  conceme  ce  qui  est  permis  aux 
parties  pendant  la  durde  de  Tarmistice,  quant  k  I'introduction  des 
approvisionnements  et  I'^rection  ou  Tamdioration  des  defenses. 
Le  Code  de  la  Haye  soumet  cela  h,  un  accord  special  dans 
<:haque  cas,  copiant  ainsi  la  r^gle  adoptee  k  Bruxelles. 

Le  Code  d'Oxford  ne  traite  pas  ce  sujet.  II  est  probable 
<iu'aucune  autre  solution  de  la  question  ne  serait  satisfaisante. 

Nous  arrivons  maintenant  k  la  plus  importante  de  toutes  les 
questions  relatives  h.  la  guerre  :  les  rapports  entre  les  habitants  et 
I'arm^e  d'occupation  dans  un  pays  envahi. 

Cette  section  commence  par  une  definition  du  "territoire 
occup^,"  dans  les  m^mes  termes  que  ceux  adoptes  h.  Bruxelles. 
Comme  la  levee  en  masse  est  legale  seulement  dans  un  territoire 
inoccup^,  tandis  que  dans  un  territoire  occup^  les  m^mes  actes 
constitueraient  une  sorte  de  trahison  punissable  de  mort,  il  devient 
important  de  dt^finir  Texpression. 

M^me  divergence  que  dans  la  discussion,  h.  Bruxelles,  sur  la 
ievt^e  en  masse  entre  les  grandes  et  les  petites  puissances.  Les 
premieres  soutenaient  que  I'occupation  doit  ^tre  censde  effective 
une  fois  Topposition  premiere  ^crasde,  de  plus  que  Ik  oil  aucune 
force  railitaire  n'dtait  rencontrde  le  simple  passage  de  troupes  k 
travers  un  pays  equivalait  k  son  occupation..  D'autre  part,  on 
soutenait  que  roccupation  doit  6tre  constante,  actuelle  et  effective. 
Le  langage  des  deux  Codes  montre  que  ce  dernier  point  de  vue. 
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dans  une  forme  quelque  peu  modifi^e,  a  pr^valu,  et  heureusement, 
car  c'est  clair  et  juste.  Le  langage  de  la  rfegle  d'Oxford  montrc 
une  difRfrence,  mais  non  pas  un  progrfes,  bien  que  le  sens  soit  le 
meme.  Le  Code  de  la  Haye  ^tablit  ensuite  la  vraie  th^orie  des 
droits  de  juridiction  obtenus  par  le  vainqueur  sur  la  population 
d'un  territoire  occup^.  Attendu  que  le  pouvoir  actuel  pour 
exercer  Tautorit^  a  i>ass^  des  mains  du  souverain  l^al  ant^rieur 
entre  celles  de  I'occupant,  lui  seul  a  le  devoir  de  prendre  les 
mesures  qu*il  jugera  n^cessaires  pour  r^tablir  Tordre,  en  appli- 
quant  les  lois  existantes,  k  moins  que  cela  ne  soit  absolument 
impossible. 

Le  progr^s  constant  de  ce  principe,  depuis  le  Code  de  Lieber, 
prouve  d'une  manibre  satisfaisante  que  les  id^es  d'humanit^  ont 
gagn<f  du  terrain  dans  la  question  des  r^glements  de  la  guerre. 

Lieber  ^tablit  d'une  fa^on  trhs  d^taill^e  Tapplication  de  la  loi 
martiale  dans  un  territoire  occup^.  La  loi  martiale  est,  selon  lui, 
simplement  Tautoritd  militaire  exerc^e  en  vertu  des  lois  et  usages 
de  la  guerre.     II  ajoute  cependant : 

**  Le  droit  civil  et  penal  continuera  k  suivre  son  cours  dans  les  places  et 
territoires  ennemis,  sons  la  loi  martiale,  k  moins  d'etre  suspendue  par  ordre 
du  pouvoir  militaire  occupant ;  mais  toutes  les  formations  du  gouvemement 
ennemi — legislatives,  executives  et  administratives  —  qu'elles  soient  de 
caractere  general,  provincial  on  local,  cesseront  sous  la  loi  martiale  ou  conti- 
nueront  seulement  sous  le  contr61e  on,  si  cela  est  juge  n^cessaire,  avec  la 
participation  de  Toccupant  ou  de  I'envahisseur." 

Mais  en  ceci,  il  n'y  a  pas  une  forte  prdsomption  que  la  volont^ 
du  conqu^rant  se  manifestera  par  I'adoption  du  droit  local, 
encore  moins  y  trouve-t-on  la  rfegle  positive  qu'elle  doit  se 
manifester  ainsi. 

Le  Code  de  la  Haye  suit  de  trfes  prfes  celui  de  Bruxelles,  se 
servant  des  m^mes  termes  dans  quelques  cas,  ailleurs  s'^tendant 
davantage  et  ^tant  plus  explicites,  en  tous  cas  sans  reculen 
Cependant,  le  maintien  des  anciens  fonctionnaires  sous  le  nouveau 
regime  ne  parait  pas  t^tabli  d'une  fa^on  aussi  claire  que  dans  les 
regies  de  Bruxelles. 

Uarticle  50  du  Code  de  la  Haye  est  une  nouvelle  rfegle  et 
une  r^gle  importante.     II  declare  qu'aucune  p^nalit^  p^cuniaiie 
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ou  autre  ne  sera  impos^e  k  un  district,  k  cause  d'offenses 
commises  par  des  individus  dans  ce  district,  k  moins  que  la 
responsabilit^  de  la  masse  des  habitants  puisse  ^tre  d^montr^e. 
Ceci  rendrait  illegal  Tusage  de  1870-71,  d'imposer  des  amendes 
aux  communes  si  des  violences  s'y  commettaient  contre  les  trains 
et  convois  sur  le  chemin  de  fer  ou  sur  les  petits  ddtachements  de 
troupe. — Comme  k  Bruxelles,  les  contributions  et  les  requisitions 
sont  reconnues  legitimes.  Comme  dans  le  Code  de  Bruxelles,  il 
est  prevu  que  pour  les  paiements  en  nature  et  les  contributions  il 
sera  donn(^  des  re9us. 

11  serait  k  souhaiter  qu'on  prescrivtt  une  mdthode  pratique  pour 
assurer  le  remboursement  de  la  valeur  des  approvisionnements, 
du  travail,  de  I'argent  foumi  k  Tenvahisseur  k  titre  de  contribution 
ou  de  requisition.  Uenvahisseur  donne  sans  doute  souvent  des 
re^us  et  de  Ik  on  peut  certainement  conclure  k  la  reconnaissance 
d'une  dette  par  son  Gouvemement,  dette  k  acquitter  d'une  fa^on 
quelconque,  k  une  ^poque  quelconque,  soit  par  ce  Gouvemement 
ou  par  son  ennemi,  quand  on  ^tablira  les  comptes  de  la  guerre. 

Mais  ce  qui  n'est  qu*une  cons(fquence  devrait  devenir  une 
regie  fixe. 

Nous  pensons  que  comme  pour  les  prisonniers  et  leurs  comptes 
on  pourrait  instituer  une  commission  sp<fciale  charg^e  de  veiller 
au  remboursement  de  ces  re^us  par  le  Gouvemement  qui  les  a 
donnes  et  qui  est  le  cr^ancier  direct  et  responsable.  Quant  k 
savoir  si  les  sommes  ainsi  rembours^es  peuvent  etre  recouvr^es 
dfes  le  retablisseraent  de  la  paix,  c'est  Ik  une  question  qui  conceme 
les  deux  Gouvemements. 

Une  section  du  Code  d'Oxford  (42)  contient  une  importante 
proposition  que  nous  voudrions  rappeler  et  recommander;  elle 
present  que  la  population  d*un  territoire  occup^  soit  informde, 
aussi  publiquement  et  aussi  largement  que  possible,  jusqu'oh 
s'dtend  Toccupation  et  quels  sont  les  pouvoirs  qui  en  ddcoulent 
pour  les  occupants.  Car  lorsque  Tob^issance  d*une  region  con- 
siderable k  son  souverain  est  soudainement  suspendue  et  que  de 
nouvelles  obligations  sont  imposdes,  sous  de  fortes  p^nalites,  il 
est  certainement  de  la  plus  eidmentaire  justice  de  publier  les 
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noms  des  localitcfs  qui  tombent  sous  le  coup  de  la  nouvelle 
juridiction,  et  de  leur  faire  savoir  quelles  sont  leurs  obligations. 
Nous  pensons  qu'il  est  regrettable  que  le  Code  de  la  Haye  n'ait 
pas  incorpor^  cette  disposition. 

Les  autres  articles  de  la  Section  III  n'oflfrent  rien  de  nouTeau, 
ni  rien  k  critiquer. 

La  demifere  partie  du  Code,  Section  IV,  conceme  le  neuire 
qui  h^berge  les  troupes  qui  peuvent  chercher  refuge  sur  son 
territoire  et  qui  prend  soin  de  leurs  blesses.  II  doit  les  empecher 
de  continuer  la  guerre,  car  ^videmment  un  territoire  neutre  ne 
doit  pas  devenir  une  source  de  danger  en  m6me  temps  qu'un  Ilea 
de  refuge.  Les  regies  de  Bruxelles  ont  ^t^  copi^es  textuellement 
k  la  Haye  sur  cette  question,  ma  is  le  Code  de  la  Haye  ajoute 
que  les  malades  et  les  blesses  de  Tun  des  combattants,  envoy^ 
dans  un  territoire  neutre  par  Tautre  combattant,  doivent  ^tre 
emp^ch^s  par  le  neutre  de  prendre  part  de  nouveau  k  la  guerre. 

En  r^sumant  le  caractfere  du  Code  de  la  Haye,  nous  pouvons 
dire  qu'il  est  6\gv6  et  pratique  et  qu'il  ne  contient  rien  que  puisse 
d^sapprouver  raisonnablement  un  combattant  civitisd 

I^s  modifications  que  nous  avons  proposees  et  les  critiques 
que  nous  avons  cm  devoir  faire  sont  de  peu  d'importance,  en 
comparaison  de  son  admirable  esprit  et  de  la  valeur  de  son 
ensemble,  en  vue  du  progrfes  de  Thumanit^  relativement  k  la 
guerre. 

3®   Convention  destin6e  A  £xendre  k  la  Guerre  Navale 
LES  Prescriptions  de  la  Convention  de  Geneve. 

La  Convention  r^dig^e  par  la  Conference  de  la  Haye  en  vue 
-d'^tendre  les  principes  de  la  Convention  de  la  Croix  Rouge  k  la 
guerre  navale  parait  admirablement  adapt^e  k  son  but,  et  autant 
qu'il  est  possible  d'en  juger  d'avance,  elle  est  destinde  k  bien 
fonctionner  dans  toutes  les  circonstances  qui  pourront  se 
pr^enter. 

La  Convention  originale  pour  I'amelioration  de  la  condition  des 
blesses  des  armies  en  campagne  fut  conclue  k  Geneve  le 
32  ao^t  1864,  et  ratifide  par  les  douze  puissances  euiop^nnes 
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-signataires  le  22  juin  1865.  La  Convention  fut  ensuite  adoptee 
par  dix-neuf  autres  puissances,  les  6tats-Unis  y  ayant  adhdr^  le 
I*'  mars  1882, 

"Le  20  octobre  1868,  une  Convention  additionnelle,  en  dix 
^articles,  fut  conclue  k  Geneve  par  quatorze  puissances  euro- 
<p^ennes,  pour  ^tendre  aux  forces  navales  les  avantages  de  la 
premibre  Convention.  Les  6tats-Unis  y  adWrerent  en  1882. 
Mais  la  ratification  de  ces  nouveaux  articles  ne  fut  jamais  faite,  et 
par  consequent  ils  n'ont  jamais  acquis  force  de  loL 

La  Convention  de  la  Haye  est  fondde  sur  ces  articles  addi- 
rtJonnels  de  1868,  mais  elle  leur  est  sup^rieure  au  point  de  vue  de 
Tordre  syst^matique  et  du  souci  des  details.  Elle  ^tend  aussi 
•loin  qu*il  semble  possible  le  principe  de  la  neutrality  pour  les 
navires  hopitaux  et  autres  embarcations  ddment  reconnues  et 
charg^es  de  secourir  les  blesses  et  les  hommes  tombant  k  la  mer 
dans  les  batailles  navales,  ainsi  que  pour  leur  am^nagement  et 
Jeur  personnel. 

Cette  Convention  est  la  consequence  logique  de  la  Convention 
•de  Genbve  de  1864  qui  a  tant  fait  pour  adoucir  les  souffrances 
des  soldats  blesses  sur  le  champ  de  bataille  et  dans  les  hopitaux. 
•C'est  une  preuve  convaincante  du  progrbs  constant  de  Tesprit  de 
sollicitude  et  d'dgard  pour  la  vie  humaine  dans  la  socidt^  civilisde ; 
•esprit  qui  rend  la  guerre  de  plus  en  plus  rare  et  qui,  nous  resp^rons, 
ddcouvrira  ulterieurement  les  moyens  de  F^viter  tout  k  fait 

L'expdrience  d^montrera  jusqu'k  quel  point  les  dispositions  de 
cette  Convention,  qui  est  nouvelle  et  non  exp^rimentee,  seront 
.utiles  en  pratique. 

Jusqu'k  ce  que  cette  experience  soit  feite,  il  paralt  inutile  de  se 
livrer  k  la  critique  ou  de  proposer  des  modifications. 

II  faut  esp^rer  que  la  Convention  sera  ratifide  le  plus  tot 
possible  et  que  ses  avantages  seront  employes  dans  les  futurs 
combats  naval s. 

Mr.  Justice  Phillimore,  as  Chairman  of  the  Committee, 
iinoved  the  adoption  of  the  Report 


The  sitting  was  then  adjourned  till  2  p.m. 
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AFTERNOON  SESSION. 

At  the  request  of  the  President,  M.  MARAIS,  Vice-President 
for  France,  took  the  chair,  and  the  Conference  resumed  the 
previous  subject 

Dr.  W.  Evans  Darby  (Secretary  of  the  Peace  Society, 
Ix)ndon)  presented  and  read  the  following  paper : — 

Progress  of  Arbitration  in  the  Closing  Years  of  the 
Nineteenth  Century. 

At  a  meeting  of  this  Association,  held  in  London  on  the 
loth  October,  1893,  a  paper,  on  **The  Continuing  Progress 
of  International  Arbitration,"  was  made  the  occasion  of  initiating 
special  work  which  promised  to  be  useful,  but  which  was  happily 
interrupted,  and  to  some  extent  superseded,  by  the  similar,  but 
more  authoritative  labours  of  the  Peace  Conference  at  The 
Hague. 

That  paper  was  supplemental  to  others  read  before  the  Asso- 
ciation by  the  late  Mr.  Henry  Richard,  M.P.,  and  the  late  Hod. 
David  Dudley  Field,  by  whom  the  application  of  the  principle  of 
Arbitration  in  International  politics  was  carefully  reported,  and 
periodically  brought  up  to  date,  this  being  all  that  was  attempted 
by  this  Association  in  connection  with  the  question  until  the 
special  work  to  which  I  have  referred,  which  resulted  in  the 
"Brussels  Rules"  on  the  Arbitration  Treaty,  and  the  "BuflWo 
Rules  "  on  the  Permanent  Tribunal. 

My  present  report  takes  up  the  history  of  Arbitration  at  the 
point  where  it  was  left  by  the  last  paper  in  1893.  The  remark- 
able progress  which  has  been  made  since  then,  renders  anything 
like  a  detailed  account  impossible.  Following  the  Behring  Sea 
Arbitration,  to  a  discussion  of  which  that  paper  was  specially 
devoted,  there  have  been  more  than  fifty  instances.  It  is  evident 
that  I  can  only  glance  at  these,  and  it  must  be  premised  that  in 
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■doing  so  "  I  use  the  word  Arbitration,  not  in  its  technical,  but 
in  its  broader  and  more  general  sense,  as  including  every  kind 
of  pacific  reference  or  adjudication  for  the  settlement  of  Inter- 
national diflferences."  These  instances  have  also  been  attended 
by  such  other  developments  of  the  system  as  make  this  period 
both  noteworthy  and  epoch-making  in  the  history  of  mankind. 
It  will  be  necessary  to  consider  these  separately.  My  subject, 
therefore,  divides  itself  into  three  parts : — 

I. — Instances  of  Arbitration  ad  hoc. 

In  the  year  1893  there  were  five  cases  of  Arbitration : —  18^3. 

(i.)  Various  vexed  questions  between  Great  Britain,  Russia, 
and  Afghanistan,  in  regard  to  the  use  of  the  River  Kushk,  on 
the  north-west  frontier  of  Afghanistan,  were  settled  by  a  Joint 
Commission  appointed  by  Great  Britain  and  Russia. 

(2.)  A  difference  between  Great  Britain  and  France,  arising  out 
of  a  concession  made  by  the  Sultan  of  Zanzibar  to  M.  Grefiiihle, 
a  French  subject,  which  concession  was  affected  by  the  assump- 
tion of  the  Protectorate  by  the  British,  was  referred  to  Mr.  R.  B. 
Martin,  M.P.,  as  sole  Arbitrator,  and  his  award  was  given  on 
July  19th,  in  favour  of  M.  Greffiihle. 

(3.)  The  claims  of  an  American  citizen,  Mr.  J.  R,  Santos,  for 
•damages  on  account  of  an  illegal  arrest,  were  submitted  by  the 
Governments  of  the  United  States  and  Ecuador  to  the  Arbitra- 
tion of  Mr.  Alfred  St.  John,  the  British  Consul  at  Callao,  and 
a  settlement  by  mutual  agreement  was,  later,  recorded  by  him. 

(4.)  France  and  Chili  agreed  to  submit  to  an  Arbitration 
Tribunal,  which  was,  at  their  request,  appointed  by  Switzer- 
land, the  claims  of  Peruvian  Bondholders  to  a  sum  of  money 
derived  from  the  sale  of  guano.  Peru  has  since  intervened,  and 
the  proceedings  are  still  pending. 

(5.)  Certain  claims  of  British  subjects,  arising  out  of  the  Chilian 
Civil  War  of  1891,  were  by  the  Governments  of  Great  Britain 
and  Chili  referred  to  a  Mixed  Commission,  with  the  King  of  the 
Belgians  as  Umpire.     This  Commission  completed  its  labours 
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without  requiring  the  services  of  the   Umpire,   and   the  final 
indemnity  was  paid  by  Chili  in  1896. 

1894.  Two  cases  only  occurred  in  1894 : — 

(i.)  The  first  of  these,  known  as  the  Cerruti  affair,  between 
Italy  and  Colombia,  proved  to  be  one  of  the  most  difficult  and 
interesting  cases  on  record.  It  originated  in  the  year  1885, 
when  Signor  Ernesto  Cerruti,  an  Italian  subject  in  Colombia, 
who  was  obnoxious  to  the  Government,  was  arrested,  imprisoned, 
robbed,  and  compelled  to  quit  the  country.  In  August  of  this 
year  (1894)  the  question  at  issue  was  referred  to  President 
Cleveland,  who  went  carefully  into  it,  and  in  March,  1897, 
published  his  award  in  favour  of  Italy.  This  award  was  resisted 
for  a  considerable  time,  and  threatened  fresh  complications^ 
leading  nearly  to  actual  war,  before  Colombia  submitted,  and 
the  guarantee,  demanded  as  the  result  of  the  award,  was  paid. 

(2.)  In  the  same  year  a  dispute  between  Colombia,  Ecuador, 
and  Peru,  respecting  the  ownership  of  lands  in  the  region  of 
the  Amazon,  was  referred  to  the  Queen  Regent  of  Spain,  as 
Arbitrator,  by  whom  it  has,  presumably,  been  settled. 

1895.  In  1895  the  number  rises  to  nine  : — 

(i.)  Scandinavia  and  Chili  agreed  to  refer  claims  of  Swedish 
and  Norwegian  subjects,  arising  out  of  the  Chilian  War  of  1891, 
to  the  Mixed  Commission  already  mentioned. 

(2.)  Differences  between  Great  Britain  and  Portugal,  with 
regard  to  the  frontiers  of  Manica-Iand,  in  South-East  Africa,  were 
referred  to  a  Mixed  Commission,  with  Count  Vigliani  as  Umpire, 
whose  award  was  given  at  Florence,  January  30th,  1897,  and» 
from  the  standpoint  of  International  Law,  is  a  very  valuable 
document. 

(3.)  The  delimitation  of  the  Pamir  Boundar}-,  between  Russia 
and  Afghanistan,  was  effected  by  an  Anglo-Russian  Joint  Com- 
mission, at  the  head  of  which  were  General  Montagu  Gerard, 
representing  Great  Britain,  and  General  Pavolo-Schweikovski^ 
Governor  of  Ferghana^  the  Russian  Commissioner. 


Digitized  by 


Google 


(    87    ) 

(4.)  A  question  of  alleged  personal  injuries  to  British  subjects, 
at  Bluefields  (Nicaragua),  was,  by  a  Convention  signed  at 
London,  November  ist,  between  the  Governments  of  Great 
Britain  and  Nicaragua,  referred  to  a  Mixed  Commission;  and 
(5.)  similar  claims  of  Bolivia  against  Peru,  arising  out  of  the 
recent  Peruvian  Civil  War,  were  also,  by  a  Protocol  signed  at 
Lima,  August  25th,  referred  to  Arbitration  ;  but  the  results  have, 
in  neither  instance,  been  ascertainable. 

(6.)  Hayti  and  San  Domingo,  by  autograph  letters  from  their 
Presidents,  agreed  to  refer  to  His  Holiness  Pope  Leo  XHL,  a 
dispute  respecting  the  delimitation  of  their  frontier,  but  the 
results  are,  up  to  the  present,  uncertain  and  doubtful. 

(7.)  Great  Britain  and  Holland,  by  a  Convention  signed  at 
The  Hague,  May  i6th,  referred  a  question  of  indemnity  for  the 
seizure  of  the  ship  Costa  Rica  Packet ^  to  the  Emperor  of  Russia, 
who  appointed  Professor  de  Martens,  Councillor  of  State, 
St.  Petersburg,  to  try  the  case.  His  award  was  announced 
on  March  ist,  1897. 

(8.)  By  a  Convention  dated  October  13th,  France  and  Chili 
referred  to  a  Mixed  Commission  claims  similar  to  those  already 
mentioned  as  arising  out  of  the  Chilian  Civil  War  of  1891 ;  but 
by  an  Agreement  signed  at  Santiago  February  2nd,  1896,  the 
claims  were  settled  directly,  and  the  adjudication  dispensed 
with. 

(9.)  Claims  of  Geiman  subjects  against  Hayti,  arising  out  of 
disturbances  in  the  latter  country  in  1888,  were  referred  to 
a  Mixed  Commission,  which  sat  at  Port-au-Prince,  and  by  it 
were  adjusted. 

The  year  1896  also  gives  nine  cases  of  Arbitration : —  1896. 

(i.)  The  first  of  these  is  interesting,  as  springing  out  of  the 
Paris  Award  of  August  15th,  1893,  in  regard  to  the  celebrated 
Behring  Sea  Arbitration  between  Great  Britain  and  the  United 
States  of  America.  The  amount  of  the  damages  due  to  Canadian 
sealers  resulting  from  that  award  was,  by  a  Convention  signed 
February  i8th,  referred  to  a  Mixed  Commission,  by  which  a 


Digitized  by 


Google 


(    88    ) 

unanimous  decision  was  rendered  in  December  of  the  same 
year.  The  amount  fixed  by  the  award  (473,151  dollars)  was 
paid  to  the  British  Ambassador  in  Washington,  June  i6ih, 
1S98. 

(2.)  Frontier  diflferences  between  the  Argentine  Republic  and 
Chili,  which  had  been  standing  for  many  years,  were,  by  a 
Protocol  dated  April  17th,  in  the  case  of  difference  arising 
between  the  experts  already  appointed,  referred  to  Queen 
Victoria,  as  Arbitrator.  Her  Majesty  accepted  the  duty;  but 
it  was  not  until  September  13th,  1898,  that  the  two  Govern- 
ixients  notified  the  submission,  without  any  reservation  whatever, 
of  the  dispute  to  the  British  Government 

(3.)  On  the  1 2th  August,  Great  Britain  and  Colombia  refcned 
a  dispute,  between  a  British  trading  firm  and  a  Provincial 
Government  in  Colombia,  to  a  Court  of  three  Arbitrators,  which 
was  appointed  by  the  Swiss  Federal  Council.  Their  award  was 
given  October  25th,  1899. 

(4.)  A  warm  contention  between  Great  Britain  and  Brazil, 
because  of  the  annexation  by  the  former  of  the  islet  of  Trinidad, 
was  adjusted  through  the  good  offices  of  Portugal.  This,  bow- 
ever,  is  a  simple  case  of  mediation. 

(5.)  Boundary  questions  between  Costa  Rica  and  Nicaragua, 
springing  out  of  a  previous  Arbitration,  were  referred  to  a  Mixed 
Commission,  with  an  Umpire  to  be  appointed  by  the  President  of 
the  United  States.  He  nominated  General  K  P.  Alexander, 
whose  award  was  given  September  30th,  1897. 

(6.)  By  an  Agreement  between  Great  Britain  and  France, 
signed  January  15th  of  this  year,  the  Niger  Joint  Commission 
was  appointed  "  to  define  the  boundary  between  French  and 
English  territory  in  the  regions  west  of  the  lower  Niger  in  Africa." 
Tbe  Joint  Commission  met  in  Paris,  and,  as  the  result  of  its 
sittings,  the  Niger  Convention  was  formulated,  and  signed  at 
Paris  on  June  14th,  1898. 

(7,8)  Two  separate  Agreements,  relating  to  similar  matters 
and  bearing  the  same  date,  are  somewhat  unusual.  This  occurred 
early  in  the  year,  between   Italy  and  Brazil,  when  on  February 
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1 2th,  Protocols  were  signed,  referring  claims  of  Italian  subjects 
against  Brazil,  in  the  first  instance  to  the  President  of  the  United 
States,  and  in  the  second,  to  a  Mixed  Commission.  In  the 
former  instance  the  Protocol  was  not  approved  by  the  Brazilian 
Congress,  the  Minister  for  Foreign  Affairs  resigned,  and  his 
successor  settled  the  matter  directly  by  the  allowance  of  a  certain 
sum  for  all  the  claims  covered  by  the  Protocol.  The  result  of 
the  second  is  not  known. 

(9.)  A  dispute  between  Costa  Rica  and  Colombia,  relative  to 
their  common  frontier,  was,  by  a  Treaty,  concluded  at  Bogota, 
November  4th,  referred  to  the  President  of  the  French  Republic, 
-who  signified  his  acceptance  of  the  office  on  the  following  17th  of 
June.     This  also  is  pending. 

The  highest  number  of  instances  is  reached  in  the  year  1897,  1897. 
-when  there  were  fourteen  : — 

(i.)  First  of  these,  in  order  and  importance,  is  the  Agreement 
between  Great  Britain  and  Venezuela,  submitting  to  the  judgment 
-of  an  Arbitration  Tribunal  a  boundary  dispute,  which  had  lasted 
for  more  than  sixty  years,  and  which,  in  its  latest  stages, 
■threatened  to  embroil  the  former  country  and  the  United  States 
in  actual  war.  The  Tribunal,  which  was  agreed  upon  by  a 
"Convention,  signed  at  Washington,  November  12th,  1896, 
between  Great  Britain  and  the  United  States,  and  to  which  the 
reference  was  made  by  another  Convention,  between  the  parties 
interested,  signed  at  Washington,  February  2nd,  1897,  sat  in 
Paris,  in  June,  July,  August,  and  September,  1899.  Its  award 
was  given  on  the  3rd  October  following,  and  was  accepted  as 
rsatisfactory  by  all  parties. 

(2.)  By  a  Convention  signed  January  30th,  Great  Britain  and 
the  United  States  submitted  the  adjustment  of  the  boundary 
between  Alaska  and  the  British  possessions  to  a  Joint  Commission 
of  four  members.  The  question  was,  however,  included  among 
the  matters  referred  to  the  Anglo-American  Commission,  appointed 
in  June  of  the  following  year  to  consider  all  questions  of  dispute 
hetween  the  United  States  and  Canada.     Pending  the  settlement 


Digitized  by 


Google 


(    90    ) 

by  this  Commission,  a  temporary  arrangement,  of  the  nature  of  a 
modus  Vivendi^  was  reached,  and  a  second  Agreement  of  a  similar 
kind  was  made  in  October,  1899.  The  final  adjustment  by 
Messrs.  King  and  Titman,  the  Canadian  and  United  States 
Boundary  Commissioners,  has  just  been  announced. 

(3.)  By  the  United  States  and  Mexico  claims  against  the  latter 
for  indemnity  by  two  American  citizens,  on  account  of  allied 
outrages  and  hardships  inflicted  upon  them,  were,  by  means  of  a 
Special  Convention,  signed  on  the  2nd  March,  referred  to  Sefior 
D.  V.  G.  Quesada,  Minister  of  the  Argentine  Republic  at  Madrid,, 
with  plenary  powers  as  Arbitrator.     The  result  is  not  known. 

(4.)  France  and  Brazil,  by  a  Convention,  of  which  the  ratifica- 
tions were  exchanged  August  6th,  referred  to  the  Swiss  Con- 
federation the  settlement  of  the  disputed  boundary  between  the 
latter  country  and  French  Guiana.  The  award  of  the  Arbitrators, 
I  am  informed  by  the  Brazilian  Legation  in  London,  will  be 
given  within  the  next  four  months. 

(5.)  Great  Britain  and  Germany  submitted  to  a  Court  of 
Arbitration  at  Zanzibar  a  claim  made  against  the  former  by  a  firm 
of  German  merchants  in  South-Eastern  Africa. 

(6.)  Bolivia  and  Peru  referred  a  dispute  about  territory  to  the 
Arbitration  of  the  Queen  of  Spain.     The  results  are  not  known. 

(7.)  A  boundary  dispute  between  France  and  Germany,  in 
reference  to  the  "  Hinterland  "  of  Togo,  on  the  Gold  Coast,  was 
referred  to  a  Joint  Commission,  which  began  ils  sittings  in  Pahs 
in  May  and  announced  the  satis^toiy  conclusion  of  its  labours 
on  July  nth. 

(8.)  A  dispute  between  Japan  and  Hawaii,  regarding  Japanese 
inuBtgration  in  the  Sandwich  Islands,  was  referred  to  a  Joint 
Commission.  Owing,  probably,  to  the  American  annexation  of 
these  islands,  the  result  has  not  transpired. 

(9.)  A  claim  to  the  regency,  and,  therefore,  to  the  succession 
to  the  princely  throne,  of  Lippe-Detmold,  was  subnutted  to  the 
Arbitration  of  the  King  of  Saxony,  whose  decision  was  published 
in  July. 

(10.)  A  question  between  Great  Britain  and  Belgium,  in  regard. 
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to  the  arrest,  detention,  and  expulsion  of  a  British  subject 
(Mr.  Ben  Tillett),  was  referred  to  M.  Arthur  Desjardins,  Avocat- 
G^n^ral  of  the  French  Court  of  Cassation,  whose  award  was 
given,  January,  1899,  in  favour  of  Belgium. 

(11.)  A  Delimitation  Commission,  appointed  by  Turkey  and 
Greece,  at  the  close  of  the  war  between  them,  to  determine  on 
the  spot  the  new  frontier  line,  began  its  work  on  September  i8th, 
within  fifteen  days  after  the  signing  of  the  Treaty. 

(12,  13.)  Two  Arbitration  Agreements  were  entered  into 
between  the  United  States  and  Siam.  By  the  one  it  was  arranged 
that  a  mixed  Commission,  which  had  been  appointed  to  investi- 
gate an  attack  made  by  Siamese  soldiers,  in  the  previous 
November,  upon  Mr.  E.  V.  Kellett,  the  United  States  Vice- 
Consul  in  Siam,  should  be  constituted  a  Board  of  Arbitration  to 
decide  the  matter.  The  Arbitrators,  Messrs.  John  Banett  and 
Pierre  Orto,  gave  their  award,  on  September  20th,  in  favour  of 
the  United  States.  The  other,  which  was  dated  the  6th  July,  had 
reference  to  the  claim  of  Dr.  M.  A.  Cheek,  an  American  citizen, 
against  the  Government  of  Siam,  for  illegal  seizure  and  sale  of 
property.  It  was  referred  to  the  Arbitration  of  the  late  Chief 
Justice,  Sir  Nicholas  J.  Hannen,  who  gave  his  award  March  21st, 
1898,  in  favour  of  the  United  States. 

(14.)  In  December  of  this  year  also  an  Agreement  was  made 
between  the  United  States  and  Hayti,  to  arbitrate  the  claim  of  an 
American  citizen,  Mr.  Bernard  Campbell,  for  alleged  injuries  at 
the  hands  of  Haytian  soldiers. 

The  record  of  1898  includes  only  five  cases : —  1898, 

(i.)  The  first  arose  out  of  the  interminable  Behring  Sea 
difficulties,  and  was  an  Agreement  between  Great  Britain  and 
Russia  to  refer  to  Arbitratien  indemnities  claimed  £ot  -the  seisui^ 
of  Canadian  vessels  within  Russian  jurisdiction  in  the  Behring 
Sea.  The  reference  was  first  made  to  Mr.  Alphonse  Rivier, 
Professor  of  International  Law  at  Brussels,  and  on  his  death  in 
the  month  of  July,  to  Professor  H.  Matzen,  of  Copenhagen, 
President  of  the  Danish  Senate ;  it  is  still  pending. 
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(2.)  As  the  result  of  the  labours  of  the  Joint  CommissioD 
appointed  by  Great  Britain  and  France,  January  15th,  1896,  to 
determine  the  Niger  boundary,  the  "Niger  Convention"  was 
signed  on  the  14th  June,  1898.  By  Clause  5  of  this  Convention, 
two  Commissions  were  agreed  upon,  one  to  delimitate  on  the 
spot  the  frontiers  west  of  the  Niger;  and  the  other,  those  east  of 
that  river. 

(3.)  By  an  Agreement  between  Great  Britain  and  the  United 
States  in  May,  1898,  a  Joint  High  Commission  of  ten  members 
was  appointed  "  to  consider  all  subjects  of  controversy  between 
the  United  States  and  Canada,  and  to  frame  a  treaty  between  the 
Governments  for  the  complete  adjustment  of  these  differences." 
The  Commission  held  various  sittings  both  in  Quebec  and 
Washington.  In  February,  1899,  it  adjourned  until  the  2nd  of 
the  following  August,  but  has  not  again  met 

(4.)  A  question  between  Chili  and  Peru,  as  to  the  form  of  a 
plebiscite  of  the  inhabitants  of  the  latter  country,  was  referred  to 
the  Arbitration  of  the  Queen  Regent  of  Spain ;  the  results  have 
not  been  ascertained. 

(5.)  A  difference  between  the  Argentine  Republic,  Chili,  and 
Bolivia,  respecting  the  delimitation  of  the  district  of  Puiia  de 
Atacama,  ceded  by  Bolivia  to  Argentina,  but  claimed  by  Chili, 
was,  on  November  12th,  1898,  referred  to  a  Joint  Commission  of 
five  members,  the  results  of  whose  labours  were  announced  by 
the  Ministers  of  the  respective  countries,  March  25th,  1899. 

1899.         The  number  sinks  to  four  in  1899  : — 

(i.;  A  proposal  by  Great  Britain  to  Brazil,  to  submit  the 
Guiana  boundary  question  between  them  to  Arbitration,  was 
accepted  on  March  8th,  and  Senhor  Joaquim  Nabuco,  formerly 
Secretary  to  the  Brazilian  Legation,  and  at  present  Brazilian 
Minister  in  London,  was  appointed  Commissioner  by  Brazil  to 
negotiate  the  Arbitration  Treaty  with  Great  Britain,  and  to 
prepare  the  case.     He  is  at  present  engaged  on  this  work. 

(2.)  Difiicullies  having  arisen  between  Great  Britain  and 
Fiance,  in  connection  with  territories  in  the   neighbourhood  of 
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the  Nile,  in  Eastern  Africa,  an  Arrangement  was  concluded 
dealing  with  these  as  a  Supplement  of  the  Niger  Convention 
concluded  the  previous  year.  This  Arrangement  provides  for 
another  Mixed  Commission  to  complete  the  delimitation  on  the 
spot. 

(3.)  The  Samoan  Joint  High  Commission,  appointed  by 
Great  Britain,  Germany,  and  the  United  States  to  settle  the 
difficulties  in  Samoa,  arising  out  of  the  alleged  infraction  of  the 
Berlin  Treaty  of  1889,  sailed  from  San  Francisco  on  April  26th, 
satisfactorily  completed  their  work  in  the  Samoan  Islands,  and 
left  on  August  i8th.  An  Agreement  for  the  partition  of  the 
islands  was  signed  at  Washington,  December  23nd,  1899. 

(4.)  By  a  later  Agreement  between  the  three  Powers,  Great 
Britain,  Germany,  and  the  United  States,  signed  at  Washington, 
November  7th,  the  question  of  compensation  for  losses  sustained 
at  Samoa,  during  the  disturbances  there,  was  referred  to  Arbitra- 
tion. It  has  just  been  announced  that  King  Oscar  of  Sweden 
and  Norway  has  accepted  the  functions  of  Arbitrator. 

Although  the  last  year  of  the  Century  is  preoccupied  with  war,  1900. 
it,  nevertheless,  furnishes  its  quota  of  cases  of  Arbitration : — 

Early  in  the  year  a  Joint  Commission  of  four  was  appointed 
by  Great  Britain  and  Russia,  to  determine  the  claim  of  a  British 
trading  firm,  Messrs.  Jardine,  Mathieson  &  Co.,  to  property  held 
by  them  in  the  Russian  Concession  at  Hankow. 

It  has  also  been  arranged  between  Great  Britain  and  China 
that  the  claims  of  British  subjects  arising  out  of  the  sinking  of 
the  British  steamer  "  Kowshing,"  more  than  five  years  ago,  shall 
be  referred  to  the  Arbitration  of  Mr.  Choate,  the  American 
Ambassador  to  the  Court  of  St.  James's,  who  has  undertaken 
to  act 

A  letter  from  Washington,  in  March,  states  that  a  Joint  Com- 
mission had  been  created  to  determine  the  boundary  line  along 
some  of  the  waterways  separating  the  United  States  and  Canada. 
In  the  same  month  Renter's  Agency  reported  that  a  dispute 
which  had  arisen  between  Bulgaria  and  Roumania,  regarding  the 
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possession  of  the  island  of  Echekadasi,  opposite  Sistova,  would, 
at  the  request  of  the  former,  be  submitted  to  Arbitration,  in 
conformity  with  the  arrangements  made  by  the  Hague  Peace 
Conference.  The  same  agency  reports  that  in  May  views  were 
exchanged  at  Constantinople  on  the  question  of  Arbitration  in 
the  matter  of  the  Turco-Greek  Consular  Convention,  and  also  on 
the  subject  of  the  proposed  increase  in  the  Turkish  Import 
Duties.  The  Moorish  Government  is  reported  to  have  addressed 
to  the  French  Government  a  formal  demand  to  submit  the 
matters  in  dispute  between  them,  relating  to  French  action  in  the 
Western  Sahara,  to  the  Arbitration  of  the  European  Powers. 
These  are  rumours  and  possibilities,  rather  than  actual  historical 
facts ;  but  they  all  indicate  steady  progress. 

My  list  closes  with  two  fresh  cases  of  Arbitration  between 
Great  Britain  and  France,  recently  announced,  by  Mr.  Brodrick, 
Under-Secretary  of  State  for  Foreign  Affairs,  in  the  British 
House  of  Commons.  Mr.  Brodrick  remarked  that,  "Within 
the  last  lew  hours  the  Government  had  received  from  the  French 
Government  acceptance  of  the  principle  of  immediate  Arbitration 
in  respect  of  the  amount  of  compensation  due  to  sufferers  by  the 
Waima  incident.  On  the  other  hand,"  he  said,  "  Her  Majesty's 
Government  have  admitted  that  they  ought  to  make  compensa- 
tion for  Lieutenant  Mizon's  ship,  the  '  Sergent  Malamine,'  sunk 
several  years  ago,  and  Arbitration  will  take  place  simultaneously 
as  to  the  amount  of  compensation  due." 

The  temper  of  these  announcements,  and  the  way  in  which 
they  were  leceived,  indicate  pretty  clearly  how  the  principle  of 
Arbitration  is  regarded  in  the  civilised  world,  while  the  instances 
now  reported  slww  that  it  is  no  mere  empty  sentiment,  or  theo- 
retical acceptance  of  the  idea,  but  that  substantial  progress  has 
been  made  in  the  direction  of  reducing  the  principle  to  practice, 
and  so,  in  the  direction  of  International  order. 
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11. — Treaties  providing  for  Arbitration. 

In  each  of  these  instances  Arbitration  has  been  the  result  of  a 
separate  Treaty  providing  for  that  particular  case.  Provision, 
however,  is  often  made  for  an  Arbitration  reference  in  Treaties  of 
a  more  general  character,  by  the  introduction  of  special  clauses 
lor  that  purpose.  Treaties  of  this  description  were  very  seldom 
made  before  the  year  1872.  Since  that  date  they  have  become 
quite  common.     They  may  be  divided  into  two  classes  : — 

(i.)  Treaties  containing  a  special  Arbitration  Clause,  that  is  to 
say,  a  clause  carrying  the  obligation  to  refer  to  Arbitration  special 
points  determined  by  the  Treaty  itself,  and  generally  relating  to 
its  interpretation  or  its  application. 

(2.)  Treaties  containing  a  general  Arbitration  Clause,  that  is;  a 
clause  involving  the  obligation  to  refer  all  future  disputes  in  a 
general  way,  excepting  only  such  as  may  be  formally  enumerated 
in  the  Treaty. 

These  Treaties  are  too  numerous  to  give  in  detail.  A  number 
of  the  first  class,  amounting  to  about  twenty,  were  negotiated 
between  Italy  and  other  nations  by  the  late  Signor  Mancini, 
whose  simple  but  comprehensive  formula  was  accepted  as  the 
type  of  a  number  of  others.  Belgium,  too,  inserted  the  following 
clause,  which  may  be  reckoned  as  one  of  the  simplest  possible, 
into  Treaties  formed  with  Greece,  25  th  May,  1895,  Sweden, 
nth  June,  1895,  and  Denmaik,  i8th  Jime,  1896,  viz.: — **The 
High  Contracting  Parties  agree  to  have  recourse  to  Arbitration 
for  all  disputes  which  may  arise  out  of  the  interpretation  or 
execution  of  the  present  treaty.** 

Similar,  though  sometimes  more  elaborate,  forms  occur  in  a 
number  of  other  treaties.  In  a  word,  within  the  last  few  years 
the  special  Arbitration  Clause  has  been  introduced  into  treaties  of 
commerce  and  navigation ;  treaties  of  friendship  ;  treaties  relating 
to  the  delimitation  of  territory  ;  treaties  of  a  more  general  interest, 
such  as  the  Postal  and  other  Unions,  to  which  many  States  have 
given  their  adhesion  ;  and  many  others. 

Numerous  Treaties  of  the  second  class,  that  is,  containing  a 
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general  Arbitration  Clause,  have  been  formed,  chiefly  among  the 
American  States,  but  sometimes  between  the  States  of  Europe  and 
other  parts  of  the  world,  especially  America. 

Frequently  the  same  Treaty  contains  clauses  of  both  kinds. 
For  example,  Article  7  of  the  Commercial  Treaty  of  July  5lh, 
1894,  between  Portugal  and  the  Netherlands,  runs:  "All 
questions  or  all  differences  in  regard  to  the  interpretation  or 
execution  of  the  present  declaration,  and  also  every  other 
question  which  may  arise  between  the  two  countries,  provided 
that  it  affects  neither  their  independence  nor  their  autonomy,  if 
they  caimot  be  settled  amicably,  shall  be  submitted  to  the  judg- 
ment of  two  Arbitrators,  one  of  whom  shall  be  appointed  by  each 
of  the  two  Governments,  and  in  the  case  of  a  difference  of 
opinion  between  the  two  Arbitrators,  they  shall  by  common 
agreement  appoint  an  Umpire." 

III. — Progress  in  the  direciion  of  a  Permanent  System. 

Most  of  these  Treaties,  especially  those  containing  the  general 
Arbitration  Clause,  indicate  progress  of  a  very  definite  and 
encouraging  character.  They  point  to,  and,  in  most  instances, 
actually  provide,  as  in  the  Treaty  just  quoted,  some  permanent 
form  of  Arbitration. 

So,  also,  a  Treaty  entered  into  between  Spain  and  Peru,  on  the 
14th  August,  1897,  has  a  clause  (Article  I.)  which  makes  Arbi- 
tration obligatory  in  all  cases  of  dispute  or  difficulty  arising  out  of 
the  interpretation  of  Treaties,  which  had  already  been,  or  might 
yet  be,  formed,  and  also  for  all  other  disputes  or  difl[iculties  which 
might  arise.  It  excepted  only  questions  which  may  be  considered 
incompatible  with  Arbitration,  such  as  those  affecting  the 
sovereignty  of  the  Contracting  Parties;  but  affirmed  that  even 
in  such  cases  the  mediation  of  a  friendly  Power,  with  a  view  to  a 
pacific  solution,  would  be  obligatory. 

Here,  the  Agreement  alone  is  permanent ;  no  machinery  is 
introduced ;  but  it  is  the  iDeginning  of  an  entirely  new  departure^ 
while  it  points  out  distinctly  the  path  of  further  advance. 
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For,  separate  instances  of  Arbitration,  however  valuable  they 
may  be  in  establishing  its  practical  utility  as  an  effective  method 
of  International  settlement,  are,  nevertheless,  only  first  steps  in 
the  pathway  leading  towards  the  goal  which  this  Association,  in 
common  with  others,  has  before  it,  viz.,  the  establishment  of  a 
settled  and  complete  International  order,  with  an  authoritative 
legal  code  and  properly  constituted  Courts  of  Justice.  And 
Arbitration  Clauses  in  Treaties,  making  provision  as  they  do  for 
the  future,  are  so  many  links  between  sporadic  attempts  and  a 
regular  system. 

Recent  years  have  disclosed  an  increasing  willingness  to  resort 
to  Arbitration  in  the  case  of  International  disputes  which  have 
threatened  to  disturb  the  peace.  Still,  it  is  evident  that  isolated 
instances  involve  no  definite  progress  in  the  direction  of  that 
juridical  status  which  is  to  take  the  place  of  the  old  rigime  of  war 
and  militarism,  and  which,  by  offering  protection,  and  a  ready  and 
sure  method  of  settling  difficulties,  to  the  States  now  oppressed 
by  fear  and  by  military  preparations,  will  make  it  possible  to 
lessen  the  burdens  which  have  carried  the  civilised  nations 
appreciably  nearer  the  final  catastrophe  since  the  time  when  the 
Tzar  issued  his  famous  protest,  and  made  his  benevolent  attempt 
to  establish  a  modem  "  truce  of  God,"  that  should  at  least  check 
the  growth  of  enormous  armaments.  Such  instances  will  always 
be  open  to  the  objections  which  have  been  so  vigorously  urged 
against  them.  They  consolidate  no  authoritative  practice,  they 
establish  no  precedents,  and  they  occupy  a  distinct  position 
among  the  factors  of  progress  only  as  they  prepare  the  way  for 
what  is  to  follow.  What  is  necessary  is,  the  organisation  of  a 
permanent  system  ;  and  that  can  be  effected  only  by  the  peoples 
acting  through  their  responsible  rulers. 

It  has  been  urged  that  International  Law  is  not  really  law, 
inasmuch  as  it  lacks  the  chief  characteristics  of  law  in  not  being 
set  by  Sovereign  authority  to  those  subject  to  it,  and  in  being 
without  the  means  of  compelling  obedience.  A  Court,  it  is  said, 
which  cannot  enforce  its  decisions,  is  quite  powerless  to  prevent 
war,  and  is  thus  useless.     But  such   reasoning  leaves  out  of 
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account  human  nature,  the  force  of  popular  opinion,  and  the  facts 
of  actual  experience,  such  as  those  which  have  come  before  us. 
At  any  rate,  it  is  evident  that  the  pacific  method  of  settling 
difficulties  by  reason  and  law  can  never  become  the  established 
order  of  the  world  without  the  distinct  organisation,  by  common 
agreement,  of  an  International  system  involving  the  formation  of 
a  permanent  tribunal,  to  which  differences  may  be  refened  as 
they  arise.  The  very  existence  of  such  a  tribunal  will  be  a 
constant  invitation  to  adopt  the  better  way  of  argument  and 
discussion,  and  an  incitement  to  that  popular  pressure  upon 
Governments,  and  that  moral  coercion  upon  intending  com- 
batants, which  may  in  practice  take  the  place  of  the  Sovereign 
authority. 

The  significance  of  the  period  under  review,  and  of  the 
progress  in  regard  to  Arbitration  which  will  cover  these  dosing 
years  of  the  century  with  undying  hclat^  is,  that  it  is  mainly  in  this 
direction  that  the  progress  lies.  The  Arbitration  movement  has 
ceased  to  be  confined  to  popular  organisations,  to  the  advocacy 
of  statesmen,  jurists,  philosophers,  and  others  who  have  greater 
foresight  than  their  contemporaries,  or  even  to  combinations  of 
politicians  (such  as  Mr.  Dudley  Field  rejoiced  over  in  his  address 
to  this  Association),  who  have  banded  themselves  together  for  the 
purpose  of  advocating  and  formulating  such  a  system  on  political 
lines,  and  of  urging  it  upon  their  leaders  and  rulers.  It  has  come 
within  the  sphere  of  practical  International  politics.  Under  the 
pressure  of  circumstances  and  of  the  necessities  of  human 
progress,  it  has  been  taken  in  hand  by  the  nders  themselves,  and 
in  their  hands  the  pace  has  become  rapid,  and  even  startling. 
The  Anglo-  The  first  and  most  striking  diplomatic  instrument  by  which  the 

Treaty^*"  new  departure  was  attempted,  was  the  Anglo-American  Treaty, 
which  was  signed  by  the  representatives  of  Great  Britain  and  the 
United  States  at  Washington,  nth  January,  1897,  and  ultimately 
adopted  in  the  American  Senate  by  a  large  majority.  Unfor- 
tunately, that  majority  was  not  large  enough  for  its  ratification, 
and  so  for  giving  the  Treaty  its  due  force  as  a  contribution  to 
International  Law,  and  for  setting  it  in  motion  as  one  of  the 
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primal  factors  in  the  creation  of  the  new  age  of  juridical  order. 
This  Treaty  differed  from  all  previous  Arbitration  Agreements  in 
its  permanent  provisions  for  the  creation  of  specified  Arbitration 
Tribunals,  to  which  the  Contracting  Parties  agreed  to  submit,  as 
they  should  arise,  "all  questions  in  difference  between  them 
which  may  fail  to  adjust  themselves  by  diplomatic  negotiations." 
The  permanent  element  in  the  Treaty  was  its  provisions  for 
specified  tribunals.  This  lifted  the  procedure  out  of  the  rut  of 
the  former  practice  of  Arbitration  ad  hoc^  and  so  far  sought  to 
establish  a  permanent  and  practically  automatic  system  between 
the  two  countries.  Its  non-ratification  by  the  American  Senate 
leaves  it  only  an  historical  landmark,  and  a  testimony  to  the 
official  goodwill  and  intention  of  both  countries,  or,  as  the  late 
Mr.  Bayard  phrased  it,  "  the  expressed  will  of  two  free  peoples." 

Similar  progress  was  marked  by  a  second  diplomatic  instru-  The  Italo- 
ment,  viz.,  the  Treaty,  signed  at  Rome  on  July  23rd,  1898,  xreatV"^ 
between  the  Kingdom  of  Italy  and  the  Argentine  Republic,  by 
which  the  Contracting  Parties  "  bind  themselves  to  submit  to  an 
Arbitration  decision  all  the  disputes,  whatever  may  be  their 
nature  or  cause,  which  may  arise  between  them,  when  such 
cannot  be  adjusted  in  a  friendly  way  by  the  ordinary  course  of 
diplomacy,"  even  though  such  disputes  may  have  arisen  prior  to 
the  negotiation  of  the  Treaty. 

The  permanent  character  of  this  Treaty  also  lay  in  its  pro- 
visions for  the  creation  of  a  tribunal  as  the  necessity  should 
arise.  It  was  still,  therefore,  a  tribunal  ad  hoc^  although  the 
Agreement  creating  the  tribunal  was  not  ad  hoc,  nor  the  pro- 
cedure which  was  determined  by  it.  Nevertheless,  it  is  one  of  the 
first  steps,  although  a  small  one,  in  the  direction  of  a  permanent 
system. 

First  steps,  however,  •  usually  lead  to  others :  an  argument 
which  has  been  frequently  used  as  a  plea  by  those  too  ardent 
and  optimistic  advocates,  as  they  have  been  considered,  who 
have  urged  a  beginning  on  the  part  of  two  States  only,  if 
others  were  not  ready  to  follow.  A  permanent  Treaty  in  the 
same    terms    has    also   been   formally  concluded   between  the 
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Argentine  and  Uruguay,  and  both  signed  and  promulgateA 
Negotiations,  too,  are  on  foot  for  its  conclusion,  with  some 
modifications,  between  the  Argentine  Republic  and  Brazil,  and 
between  Brazil  and  Chili.  So  the  ball  is  rolling,  and  a  good 
example  is  repeating  itself. 
The  Hague  gtill  greater  progress  is  marked  by  the  proceedings  of  the 
Hague  Peace  Conference,  in  which  these  South  American 
Republics  are  not,  up  to  the  present,  included.  The  various 
Conventions  and  Resolutions  which  were  adopted  by  it,  and, 
in  fact,  the  very  existence  of  the  Conference,  register  advance  in 
so  many  directions  that  it  is  impossible,  especially  at  this  short 
distance  of  time,  to  estimate  their  full  significance.  The 
**  Pacific  Convention  *'  alone,  adopted  on  the  29th  July  last  year, 
is  an  instrument  so  complete  in  itself,  and  opens  up  so  many  new 
lines  of  enquiry,  that  it  will  repay  ample  and  careful  study.  The 
future  will  doubtless  reveal  its  importance,  and  show  the  date  of 
its  adoption  as  one  of  the  golden  numbers  of  the  worid's 
chronology.  It  is  especially  significant  from  the  standpoint  of 
my  subject,  notably  in  this,  that  //  actually  creates  the  new 
permanent  organisation.  Already  more  than  the  required  number 
of  Signatories  have  ratified  the  Convention,  and  the  Bureau  in 
the  Prinsengracht  at  the  Hague,  with  its  standing  Court  of  Arbi- 
tration behind  it,  represents  the  actual  beginning  of  a  new  era. 
The  first  International  Court  of  Justice  is  there  established.  The 
system  of  Inteniational  Arbitration,  through  the  formation  of 
this  permanently  constituted  Tribunal,  receives  definite  shape ; 
the  principle  clothes  itself  in  a  durable  body.  The  rest  will 
follow. 

All  this,  however,  is  only  a  beginning,  and  much  yet  remains 
to  be  done.  The  history  of  legal  practice  shows  continual 
modification,  adaptation,  development — the  constant  changes, 
in  fact,  which  are  incidental  to  living  organisms.  Even  if 
International  Law  were  as  well  established  and  defined  as  the 
Institutes  of  Justinian,  the  Code  Napoleon,  or  any  of  the  systems 
which,  "  broadening  down  from  precedent  to  precedent,"  govern 
the  intra-national  administration  of  justice,  there  would  yet  be 
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room  for  the  work  of  an  Association  like  this.  But  International 
Law  is  still  in  its  infancy,  and  the  new  departure  of  the  Hague 
Conference — in  no  wise  affected  by  subsequent  military  pro- 
ceedings which  in  their  character  belong  only  to  the  past,  to  the 
regime  of  barbarism  and  to  the  lower  stages  of  the  evolution  of 
International  Society — only  renders  that  work  the  more  necessary 
and  urgent,  while  it  carries  a  new  inspiration — that  which  arises 
from  palpable  progress.  If  the  new  century  only  sustains  the 
rate  of  progression  which  has  marked  the  one  now  closing,  it  will 
multiply  the  signs,  already  everywhere  apparent,  which  show  how 
true  were  the  instinct  and  prevision  of  the  poet,  who  did  not 
merely  dream  when  he  sang  of  *•  the  Parliament  of  Man,  the 
Federation  of  the  World,*'  and  it  will  bring  immeasurably  nearer 
the  new,  coming  era  in  which — 

**  The  commonsense  of  most  shall  hold  the  fretful  realms  in  awe  ; 
And  the  kindly  earth  shall  slumber,  lapt  in  universal  kw." 

The  Chairman  thanked  Dr.  Darby,  observing  that  the  Con- 
ference had  listened  to  a  very  interesting  paper  on  a  most 
interesting  subject,  breathing  throughout  a  great  spirit  of 
humanity.  He  hoped  that  the  sun  would  soon  rise  in  its  full 
brilliance,  of  which  ,we  now  only  saw  the  glimmering  of  the 
dawn. 

Mr.  Benedict  :  It  is  not  of  very  much  importance,  but  I  wish 
to  call  the  attention  of  the  Conference  to  one  case  of  Arbi- 
tration which  I  think  has  been  omitted  ;  and  I  speak  of  it  because 
it  is  one  of  the  cases  which  must  be  admitted  to  be  unsatis- 
factory, and  may  therefore  be  thought  to  throw  discredit  on  the 
cause  of  Arbitration.  I  refer  to  a  dispute  between  America 
and  China;  it  was  a  case  where  an  American  citizen  had  a 
claim  against  the  Chinese  Government  It  was  referred  to  an 
arbitrator — I  do  not  recollect  his  name  at  the  moment  His 
decision  was,  that  though  the  American  citizen  had  good  grounds 
for  his  claim  for  damages,  he  also  found  that  Chinese  subjects 
had  been  ill-treated  in  America,  and  so  he  would  award  no 
damages. 
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Prince  Cassano  (Paris) :  Nous  avons  ^coutd  avec  beaucoap 
d'int^r^t  tous  les  rapports  presentds  par  M.  Alexander  sur  la 
Conf(^rence  de  la  Haye. 

M.  Alexander  est  surtout  le  rapporteur  des  Americains,  son 
rapport  est  bien  fait,  mais  les  ^tudiants  comme  moi  tranchent  les 
questions  un  peu  plus  k  fond. 

En  somme,  cette  convention  doit  etre  comme  la  femme:  il 
faut  Tadmirer,  il  faut  m^me  Tadorer,  mais  il  ne  faut  pas  se  con- 
tenter  de  ce  travail.  II  ne  faut  pas  non  plus  la  consid^rer  comme 
(pour  employer  un  terme  am^ricain)  une  cristallisationde  tout  ce  que 
Ton  pent  espdrer.    II  faut  la  consid^rer  comme  une  simple  tentative. 

La  confi^rence  de  la  Haye  a  fait  beaucoup  de  bien  mais  elle  a 
fait  aussi  un  peu  de  mal,  parce  qu'elle  a  trop  g^ndralisd  les 
raatibres.  Or,  tout  en  restant  diplomates,  nous  pouvons,  je  crois, 
nous  autoriser  de  faire  ce  qu'elle  a  laisse  de  cot^  surtout  sur  ce 
point,  et  je  le  dis  un  petit  peu  par  orgueil  national. 

Eh  bien,  nous  avons  ^te  les  premiers,  nous  autres,  Italiens, 
nous  avons  admis  partout  le  principe  de  Tarbitrage  en  mati^re  de 
traitds  de  commerce,  tandis  qu'k  la  Haye  cette  question  a  presque 
^t^  mise  absolument  de  cote.     Partout  elle  a  6t6  mise  de  cot^. 

On  peut  le  dire,  car  dans  beaucoup  de  discussions  inter- 
nationales,  quoique  le  temps  ne  soit  pas  encore  bien  doigne 
depuis  que  le  ministre  Mancini  avait  fait  insurer  cette  clause  dans 
tous  les  trait^s  de  commerce,  on  a  d^jk  (fcart^  cette  clause  de 
I'arbitrage  des  traitds  de  commerce  et  des  autres  conventions 
commercials. 

Or,  je  crois  qu'il  serait  utile  de  pousser  toujours  les  ifetats  dans 
cette  voie,  non  seulement  pour  les  traitds  de  commerce  oil  elle 
est  devenue  n^cessaire  mais  aussi  dans  tous  les  autres  cas. 
L'insertion  des  clauses  d'arbitrage  r(fm^dierait  h.  tout  ce  qui  peut 
de  pres  ou  de  loin  toucher  aux  questions  internationales. 

Nous  avons  k  Tordre  du  jour  di verses  questions  relativement 
aux  conventions  internationales  et  dans  lesquelles  la  question 
des  clauses  d*arbitrage  est  mise  de  cot^. 

Je  me  limite,  car  les  6tats  ont  reclame,  dans  les  joumaux,  et 
alors    il    est   arrive^   ceci,   c'est    que    tvhs    souvent    lorsque    les 
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tribunaux  jugent  une  afiaire  on  la  traite  k  son  point  de  vue. 
Les  particuliers  qui  se  trouvent  devant  ce  tribunal  n'ont  rieB  k 
faire  lorsqu'ils  ne  peuvent  recourir  k  Tarbitrage  car  nous  trouvons 
toujours  le  canon  derrifere  le  papier  titnbrd.  Mais  lorsqu'il  s'agit 
de  forces  ^quivalentes  ou  d'avantages  contraires,  nous  ne 
pouvons  en  sortir ;  alors  Tarbitrage  devient  absolument  n^cessaure. 
Nous  pourrions  maintenir  que  la  clause  d'arbitrage  de  contrats 
privds,  qui  est  absolument  utile,  doit  dtre  obligatoire  et  chercher 
h  (5tablir  une  doctrine  qui  de  plus  en  plus  mbnerait  h.  cette  voic. 

Je  tiens  k  appeler  Tattention  sur  cette  lacune  de  la  confidence 
de  la  Haye. 

L'orateur  termina  en  proposant  une  resolution  tendant  k 
constituer  des  tribunaux  d'arbitrage  mixtes  pour  r^gler  les 
questions  de  droit  privd  entre  les  nationaux  d'6tats  difft^rents. 

Dr.  Emile  Stocquart  (Brussels)-:  Je  voudrais  poser  cette 
question  : 

Quel  est  le  but  pratique  de  cette  idde  ?  et  pourquoi  vouloir 
constituer  un  tribunal  special?  Nous  avons  les  tribunaux  qui 
decident  de  ces  affaires  d'apr^s  les  principes  admis  dans  les  nations. 

De  meme  il  faudrait  que  toutes  les  fois  que  des  juges  ont 
entr'eux  des  difficult^s,  soulevant  des  questions  de  droit  priv^,  au 
lieu  que  ces  difficultds  soient  jugdes  par  les  tribunaux  qui  se 
trouveraient  saisis  et  vraisemblablement  fixds,  c'est  I'arbitrage  qui 
les  ^clairerait 

II  ne  faudrait  pas,  en  un  mot,  que  le  defendeur  qui  a  une  action 
soit  soumis  h.  la  loi  du  pays  dans  lequel  il  est  appel^.  C'est  Ik  cette 
theorie,  il  serait  prdfdrable  qu'un  arbitre  fKit  juge  de  la  question. 

Ces  arbitres  seraient  composes  de  personnalites  appartenant 
aux  diverses  nations.  II  ne  se  produirait  pas  ce  r^sultat,  qu'k 
propos  d'un  meme  abordage  qui  ^tait  survenu  entre  un  navire 
italien  et  un  navire  fran^ais  il  est  arrivd  que  ce  meme  abordage 
a  donn^  naissance  k  deux  procbs,  dans  deux  nations  diff^rentes  ; 
la  solution  a  6i6  dififi^rente.  Ce  rtfsultat  serait  ^vitcf  s'il  existait 
un  traitd  aux  termes  duquel  toutes  les  difficult^s  seraient  resolues 
par  un  tribunal  compost  dans  des  proportions  determin^es. 
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M.  Israels  (Paris) :  Je  demande  une  simple  explication : 

Le  rapport  est  bien  d'une  grande  clart^,  seulement  permettez- 
moi  de  vous  demander  une  explication,  afin  d*dclairer  mon  opinion. 

Dans  le  commentaire  que  nous  avons  regu  on  dit  sou  vent  que 
ces  conventions  n'ont  pas  encore  ^t^  raises  en  pratique.  Seulement 
il  y  a  eu  un  point  ou  une  question  qui  s'est  ddjk  present^  en  ce 
qui  conceme  I'application  de  la  convention  et  sur  lequel  des 
diflf^rences  d'opinion  se  sont  fait  jour  k  la  conf(drence  de  la  Haye. 

Je  voudrais  bien  savoir,  en  laissant  de  cdt6  toutes  aflfaires 
politiques,  pour  ne  traiter  la  question  qu'au  point  de  vue  jundique, 
si  depuis  que  la  conference  a  eu  lieu  on  a  le  droit  de  demander 
Tapplication  des  regies  concernant  I'intervention,  c'est  k  dire 
rarbitrage.  La  question  ne  se  pose  pour  ainsi  dire  pas  parce 
qu'elle  suppose  I'acceptation  volontaire  des  deux  parties ;  il  faut 
que  les  deux  parties  recourent  k  un  tribunal  arbitral. 

II  y  a  une  autre  question. 

Le  rapport  dit  que  la  convention  "foumit  les  moyens  aux 
tierces  puissances  d'offrir  une  mediation  amicale  et  aux  puissances 
en  litige  d'y  avoir  recours." 

La  convention  concernant  Tarbitrage  peut-elle  ^tre  invoqude 
dans  de  telles  conditions  entre  une  puissance  signataire  et  une 
puissance  non  signataire  ? 

M.  AuTRAN  (Marseilles) :  Je  pense  que  M.  Israels  veut  de- 
mander si  d'une  fagon  gdndrale  la  mediation  doit  6tre  faite  par 
une  puissance  signataire  et  si  une  offre  de  mediation  peut  ^tre 
quelquefois  consid^rde  comme  un  acte  anti-amical  et  si  lors- 
qu'une  puissance  n'a  pas  adh^r^  k  la  conference  de  la  Haye  et 
qu'elle  soit  en  difficult^  avec  une  puissance  signataire,  une 
tierce  puissance  peut  intervenir  et  offrir  sa  mediation. 

Je  crois  que  c'est  Ik  la  question. 

II  y  a  un  article  de  la  Convention,  Tarticle  60,^  qui  indique 
une  condition  qui'na  pas  6t6  signal^e  k  la  conference.     La  tierce 

'  Article  60  of  the  Arbitration  Convention  of  the  Hague  :  "  Les  conditions 
auxquelles  les  Puissances  qui  n*ont  pas  ^te  representees  k  la  Conference 
Internationale  de  la  Paix  pourront  adherer  k  la  presente  Convention  formeront 
I'objet  d*une  entente  ulterieure  entre  les  Puissances  contractantes." 
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puissance     pourrait    devenir    h  son    tour     adh^rente    k    cette 
convention. 

M.  Israels  :  En  reponse  k  robservation,  Tarticle  3  dit  :  — 

"  Independamment  de  ce  recours  les  Puissances  signataires 
jugent  utile  qu'une  ou  plusieurs  Puissances  dtrangbres  au  conflit 
offrent  de  leur  propre  initiative  en  tant  que  les  circonstances  s*y 
pr^tent  leurs  bons  offices  ou  leur  mediation  aux  Etats  en  conflit. 

"  Le  droit  d'offrir  les  bons  offices  ou  la  mediation  appartient 
aux  Puissances  dtrangtires  au  conflit  meme  pendant  le  cours  des 
hostilites. 

"  L'exercice  de  ce  droit  ne  peut  jamais  etre  considdre  par  Tune 
ou  I'autre  des  parties  en  litige  comme  un  acte  peu  amical." 

Si  cette  puissance  k  laquelle  on  offire  la  me'diation  est  signa- 
taire,  mais  si  Tautre  ne  Test  pas,  la  mediation  ne  peut  done  avoir 
lieu,  selon  I'article  3. 

The  Chairman  :  Deux  puissances,  une  signataire  et  Tautre 
non  signataire,  ont  un  difCfrend.  Une  autre  puissance  dit :  je 
vous  offire  ma  mediation  ou  mon  intervention;  est-ce  que  cela 
peut  ^tre  consid^r^  comme  un  acte  peu  amical  ?  Entre  puissances 
signataires  :  non.     Mais  autrement :  oui. 

Sir  Walter  Phillimore,  in  reply  to  the  question  of  M.  Israels, 
stated  that  whilst  any  Power  could  always  offer  mediation,  the 
Convention  could  not  have  any  effect  beyond  its  limits,  so  as  to 
bind  nations  not  parties  to  it.  A  nation  may,  if  it  is  foolish 
enough,  treat  as  an  unfriendly  act  the  offered  mediation  of  a 
Power  which  is  not  a  party  to  the  Treaty. 

Dr.  Govare  (Paris)  spoke  to  the  same  effect. 

Prince  Cassano  withdrew  his  proposal  as  to  arbitration 
tribunals. 

Sir  Walter  Phillimore  observed  that  the  Reports  of  the 
American  sub-Committees  on  the  Second  and  Third  Conventions 
had  met  with  nothing  but  praise.  As  regards  the  report  on  the 
Arbitration  Convention,  however,  he  thought  it  right  to  mention 
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that  Professor  the  Marquis  Corsi,  whose  absence  all  would  regret, 
had  written  to  express  his  dissatisfaction  at  the  optimistic  tone 
of  the  Report,  and  to  say  that  if  he  had  been  present  he  would 
have  urged  the  necessity  of  laying  down  rules  as  to  the  sanction 
and  revision  of  arbitral  judgments. 

The  Chairman  then  put  the  question  to  the  meeting  and 
the  Report  was  unanimously  adopted. 

Intervention. 
Mr.  William  Ezra  Lingelbach,  LL.D.,  Fellow  of  Philadelphia 
University,  then  read  the  following  paper,  entitled — 

The  Doctrine  of  Intervention. 

The  great  obstacle  in  the  way  of  successful  international  arbi- 
tration is  the  opposition  to  the  establishment  of  a  sanction.  The 
existence  of  a  court  with  authority  to  enforce  its  decrees  on  the 
basis  of  a  common  right  belonging  to  the  Society  of  States,  is 
clearly  antagonistic  to  the  general  conception  of  independence ; 
to  acquiesce  in  a  sanction  would  carry  with  it  the  sacrifice  of  a 
great  deal  of  that  theoretical  independence  which  is  usually 
ascribed  to  sovereign  States.  Hence,  not  merely  the  expediency, 
but  the  very  possibility  of  an  international  sanction  is  denied ;  in 
spite  of  our  best  wishes  we  are  unable  consistently  to  deduce  a 
basis  for  an  international  tribunal  which  would  be  anything  more 
than  a  name.  If,  on  the  other  hand,  we  grant  a  right  of  inier- 
vention  on  the  basis  of  a  group  right,  that  is,  on  the  higher  rights 
of  the  community  of  States  as  opposed  to  the  individual  political 
unit,  the  creation  of  a  sanction  as  the  only  means  of  directing  its 
exercise  is  the  logical  outcome.  But  precisely  at  this  point  we 
encounter  the  difficulty;  most  commentators  are  unwilling  to 
allow  such  a  right.  Even  to  speak  of  a  doctrine  of  intervention 
is  absolutely  incompatible  with  the  views  of  a  certain  class  oi 
publicists,  to  whom  the  only  consistent  doctrine  of  intervention  is 
a  doctrine  of  non-intervention. 

By  intervention  is  meant  the  interference  of  a  State,  or  group 


Digitized  by 


Google 


(     I07     ) 

of  States,  in  the  affairs  of  another  State,  for  the  purpose  of 
compelling  it  to  do,  or  refrain  from  doing,  certain  acts.  Its 
essential  characteristic  is  force,  either  open  or  concealed ;  simple 
mediation,  or  even  a  formal  protest,  unless  there  is  present  the 
idea  of  enforcing  the  demand,  does  not  constitute  intervention. 
There  must  exist,  behind  the  interference,  a  determination  to 
impose  a  particular  line  of  action  upon  the  State  in  question.  To 
speak  of  different  kinds  of  intervention,  as  does  Calvo,  "  selon 
les  formes  sous  lesquelles  elles  se  produisent,''  or  to  make  a 
careful  distinction  between  intervention  in  the  internal  affairs  of  a 
State  and  intervention  in  its  external  relations  seems  unnecessary ; 
all  questions  relating  to  conditions  under  which  intervention  as 
between  different  States  may  take  place  being  covered  by  the 
principles  applicable  in  the  more  complex  case  of  intervention  in 
the  internal  affairs  of  a  single  State.  ^ 

But  the  difficulty  in  regard  to  intervention  is  not  to  determine 
what  it  is;  upon  that  point  there  is  practical  unanimity.  The 
problem  is  rather,  first,  to  determine  its  place  in  a  system  of 
international  law,  and  second,  to  discover  the  rules  governing  its 
exercise.  Is  it  to  be  regarded  as  a  legal  function  in  the  nature  of 
an  act  of  international  police,  deriving  its  authority  from  the 
rights  of  the  Society  of  States,  or  is  it  J>rimd  fade  illegal,  an 
invasion  of  that  right  of  independence  so  long  extolled  as  the 
highest  of  all  international  rights  ? 

I  need  scarcely  say  that  the  whole  subject  is  still  in  an  extremely 
unsatisfactory  and  unsettled  state.  It  is  the  most  backward  of 
all  the  branches  of  international  law ;  the  views  of  writers  show  a 
deplorable  lack  of  uniformity ;  from  Grotius  to  the  moderns  there 
are  almost  as  many  opinions  on  the  subject  as  there  are  authors. 
The  reason  is  found  to  some  extent  in  the  conservatism  that 
marks  the  progress  towards  the  codification  of  international  law 
on  all  questions  of  a  political  character.  To  a  much  greater 
extent,  however,  the  cause  lies  in  the  peculiar  nature  of  the 
conditions  with  which  intervention  has  to  do.  More  than  any 
ocher  phase  of  the  law  of  nations,  it  is  concerne  J  with  the  higher 
*  Hall,  *  lutemational  Law,'  Part  11.  chap.  viii. 
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political  interests  of  States ;  it  belongs  entirely  to  that  field  of 
international  intercourse  which  our  hosts  have  so  aptly  described 
by  the  phrase,  "  La  haute  politique." 

Consequently  there  has  been  less  harmony,  less  uniformity,  in 
the  practice  of  intervention.  Weighty  political  reasons  have 
tempted  States  to  break  with  consistency  and  justice;  their 
actions  at  one  time  are  often  quite  out  of  accord  with  their 
attitude  at  another.  Too  much  stress,  however,  should  not  be 
laid  on  these  facts.  It  must  not  be  forgotten  that  while  there  are 
considerations  of  great  importance  obstructing  the  way  for  the 
development  of  a  uniform  practice,  there  are  equally  powerful 
and  constantly  increasing  factors  co-operating  towards  regularity. 
If,  therefore,  in  every  other  branch  of  international  law  we  base 
the  doctrine  on  precedents  established  by  the  practice,  I  see  no 
adequate  reason  for  abandoning  the  historic  method  when  we 
come  to  intervention.  The  position  recently  advanced  by  an 
English  publicist  that,  "  On  this  subject  ...  the  facts  of  inter- 
national intercourse  give  no  clue  to  the  rules  of  international 
law,"  ^  seems  to  me  quite  extreme.  I  do  not  believe  that  the 
only  means  of  arriving  at  the  doctrine  is  by  a  process  of  deduction 
from  certain  theoretical  principles  laid  down  as  fundamental  to 
the  existence  of  international  society.  To  approach  the  subject 
entirely  from  the  standpoint  of  the  independence  and  equality  of 
States  lays  too  much  emphasis  on  the  rights  of  the  individual,  and 
loses  sight  altogether  of  the  rights  of  society.  "  Chaque  nation 
a  ses  droits  particuliers ;  mais  T Europe  a  aussi  son  droit;  c'est 
Tordre  social  qui  le  lui  a  donn^,"  ^  was  the  decision  of  the  Powers 
at  the  London  Conference  in  1831.  Again,  whatever  may  be 
said  in  favour  of  the  deductive  and  a  priori  metliod  from  the 
ethical  standpoint,  from  the  legal  and  historical  point  of  view  it 
must  always  remain  unsatisfactory.  It  proceeds  from  ideals 
rather  than  from  facts ;  from  the  standpoint  of  what  ought  to  be 
rather  than  from  what  is.  States  to-day  do  not  base  their  action 
on  innate  ideas  of  right  and  wrong,  or  upon  precepts  deduced  firom 

^  Lawrence,  *  Internaiional  Law,*  §  75. 

'  Martens,  Recueil  Nouveau^  tome  x.  p.  199. 
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considerations  of  absolute  rights  antecedent  to  custom  and  law. 
They  are  guided  rather  by  precedents  and  rules  which  can  be 
shown  to  have  been  followed  by  all  or  most  of  the  States,^ 

This  is  true  of  intervention  as  of  other  phases  of  international 
intercourse.  From  a  study  of  the  practice,  the  results  of  which 
have  appeared  in  outline  elsewhere,  but  which  the  scope  of  this 
paper  must  preclude  entirely,  I  am  of  the  opinion  that  the  "  voice 
of  history  "  on  this  question  is  by  no  means  so  discordant  as  is 
claimed  by  some.  The  numerous  cases  of  intervention  may  all 
be  conveniently  and  logically  grouped  according  to  the  particular 
conditions  that  called  them  forth.  Certain  conditions  and  acts, 
have  been  regarded  by  States  as  just  grounds  for  intervention, 
and  as  a  result  a  fairly  consistent  line  of  precedents  has  been 
established.  Some  are  in  accord  with  our  present-day  standards, 
others  are  not  Thus  States  have  claimed  a  right  to  inter- 
vene : — 

1.  To  prevent  being  attacked. 

2.  To  preserve  the  balance  of  power. 

3.  To  maintain  and  establish  political  institutions. 

4.  To  prevent  intolerance  and  anarchy. 

5.  To  enforce  reparation  for  injury  to  life  and  property  and 
justice  to  aliens. 

6.  To  enforce  treaty  rights  and  obligations. 

Not  all  of  these  have  continued  to  be  regarded  as  valid  grounds 
for  intervention.  Several  are  so  out  of  harmony  with  the  thought 
and  practice  of  the  age  that  th^y  have  been  entirely  abandoned. 
To  determine  upon  these,  and  to  discover  from  the  practice 
which  ones  have  shown  an  increasing  vitality  in  serving  as  a 
basis  for  the  development  of  precedents  and  custom,  is  too 
difficult  and  complex  a  task  for  me  to  attempt  in  this  paper. 
My  object  is  rather  to  consider  the  character  and  place  of  inter- 
vention in  its  relation  to  other  questions  of  international  law,  not 
to  discuss  the  grounds  that  serve,  or  have  served,  as  a  basis  for 
its  exercise. 

'  Westlake,  'Chapters  on  International  Law,'  chap.  iii. 
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If  we  look  for  the  legal  foundation  for  the  practice  of  inter- 
vention, we  must  bear  in  mind  the  essential  nature  of  law.  Law 
is  the  sum  total  of  all  those  settled  customs,  established  prece- 
dents, ofRcial  ordinances  and  legislative  enactments  that  have 
grown  up  and  been  established  for  the  orderly  settlement  of 
personal  and  property  relations.  In  other  words,  law  is  the 
established  order  of  a  political  society.  By  the  same  reasoning 
we  may  say  that  international  law  is  the  sum  total  of  all  those 
settled  customs,  precedents  and  international  rules  which  hive 
grown  up  and  been  established  by  the  larger  society  of  States  for 
.  the  orderly  conduct  of  international  relations. 

Nor  must  we  lose  sight  of  the  legal  essence  of  international 
law  because  of  the  difference  in  sanctions.  National  law  has 
provided  regularly  appointed  and  disinterested  agencies  for  the 
determination  and  enforcement  of  the  rules  governing  the  indi- 
vidual members  of  the  State.  Not  so  with  international  law. 
There  are  no  regularly  appointed  tribunals  and  agencies  to 
impose  sanctions  and  to  enforce  obedience.  There  is  no 
organized  authority.  Nevertheless,  there  is  a  sanction  which, 
though  less  certain  and  less  favourable  to  a  just  determination,  is 
still  possessed  of  all  the  force  which  national  political  organiza- 
tion can  give.  This  sanction,  owing  to  the  absence  of  organized 
authority,  depends  on  the  political  power  of  the  individual  nation 
or  nations,  which  is  set  in  motion  for  the  enforcement  of  inter- 
national law.^  In  other  words,  the  work  of  police  must  be  done 
by  members  of  the  community  who  are  able  to  enforce  the  rules. 
Primarily,  the  rules  of  international  law  may  be  said  to  be 
directed  toward  the  orderly  and  peaceful  conduct  of  international 
affairs.  So  long  as  nations  abide  by  the  rules  of  orderly  conduct, 
conflict  will  not  arise.  When  they  deviate  from  the  rule  the 
sanction  may  be  applied,  and  resistance  thereto  brings  war. 
Intervention  occupies  a  place  intermediate  between  the  breach  of 
the  law  and  the  application  of  the  sanction.     It  may  be  said  to 

*  By  sanction  is  meant  both  the  penalty  and  the  power  necessary  to  enforce. 
The  three  essential  elements  of  law  being  the  rule,  the  obligation  and  the 
sanction. 
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have  grown  out  of  the  practice  of  nations  in  their  efforts  to  secure 
a  respect  for  international  right  without  war.  It  always  carries 
with  it  the  ultimatum  of  war  in  case  of  resistance.  Intervention, 
therefore,  may  be  considered  as  one  of  the  steps  in  the  enforce- 
ment of  international  rights. 

The  force  of  the  sanction  to  international  law  has  been  such  as 
to  inspire  the  individual  nations  with  a  wholesome  respect  for  its 
rules.  The  effect  is  to  cause  the  several  nations  to  subordinate 
their  own  actions  to  the  larger  interest  Self-restraint  becomes 
one  of  the  leading  factors  in  international  relations.  This  self- 
restraint  is  based,  first,  on  the  principle  of  self-interest  which  each 
nation  has  in  the  maintenance  of  orderly  conduct  and  a  definite 
practice;  second,  on  the  fear  of  consequences  arising  from  a 
violation  of  the  rule,  and  third,  on  the  force  of  national  ideals 
and  a  law-abiding  spirit  which  are  basic  to  the  consensus  of  inter- 
national opinion.  As  in  national  law,  it  is  the  certainty  of  the 
operation  of  the  rule,  the  power  of  enforcing  it,  and  the  cost  of  an 
infraction,  that  assures  its  observance  on  the  part  of  those  in 
whom  the  spirit  of  legality  is  absent 

In  most  branches  of  international  law,  the  questions  involved 
are  not  sufficiently  weighty  to  tempt  governments  to  self-assertion 
and  defiance  of  the  sanction.  The  matters  in  dispute  concern 
private  interests,  consequently  the  line  of  action  of  the  different 
States  has  been  more  uniform ;  precedents  have  been  more 
readily  formed,  and  the  growth  of  a  consensus  of  opinion  and  the 
establishment  of  a  sanction  has  been  more  constant  and  regular. 
But  in  the  cases  where  intervention  is  involved,  the  questions  are 
usually  of  fundamental  importance,  often  such  as  concern  the  very 
existence  of  the  particular  States.  Therefore  the  development  of 
precedents  and  rules  has  been  very  slow.  They  have  frequently 
been  the  result  of  the  supremacy  of  one  State  or  group  of  States 
standing  for  particular  principles,  or  of  a  compromise  between 
the  representatives  of  conflicting  principles  and  interests.  Inter- 
vention has  depended  more  on  political  policy  ;  on  the  prevailing 
thought  and  institutions  of  different  periods  of  history.  Rules 
and  precedents  regarding  intervention,  that  were  once  valid,  differ 
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widely  from  our  present-day  standard.  For  example,  when  the 
Continental  Powers  intervened  in  behalf  of  monarchy  in  the  early 
years  of  this  century,  the  conditions  existing  in  the  countries 
against  which  intervention  was  undertaken,  and  the  acts  of  their 
citizens,  were  honestly  looked  upon  as  infractions  of  the  rights  of 
other  States.  That  we  no  longer  consider  such  acts  and  con- 
ditions just  grounds  for  intervention  does  not  affect  the  principle. 
In  common  law  many  acts  that  once  called  down  upon  the 
offender  the  severest  punishment,  are  to-day  not  even  regarded  as 
misdemeanours.  Old  ideas  have  been  sloughed  ofL  Similarly 
acts  and  conditions  once  considered  criminal  and  inimical  to  the 
Society  of  States  in  international  law,  calling  for  the  exercise  of 
the  high  proceeding  of  intervention,  are  no  longer  regarded  as 
such.  It  must  be  borne  in  mind  that  the  doctrine  and  practice  of 
intervention  have  gone  through  a  process  of  evolution;  that 
causes  looked  upon  as  justifying  intervention  at  any  period  may 
be  entirely  out  of  accord  with  those  held  in  another  period,  and 
yei  be  historically  perfectly  legal. 

Nor  should  the  fact  that  the  right  of  intervention  has  frequently 
been  made  to  serve  as  a  cloak  for  wanton  acts  of  aggression  and 
abuse  of  power,  be  allowed  to  stand  in  the  way  of  an  impartial 
judgment  of  the  facts.  The  abuse  of  a  principle  or  a  rule  does 
not  prove  it  to  be  essentially  good  or  bad.  That  States  at 
different  periods  of  their  history  have  greatly  abused  their  power 
of  police  by  trampling  on  the  rights  and  liberties  of  their  subjects 
does  not  lead  writers  in  national  law  to  renounce  the  right  of 
national  society  to  exercise  police  powers.  Yet  this  is  precisely 
what  is  done  in  international  law.  The  power  and  right  to 
enforce  its  laws  is  basic  to  the  existence  of  organized  society,  and 
on  this  principle  an  international  code  for  the  Society  of  States 
must  rest 

Nor  does  the  history  of  international  intercourse  in  regard  to 
intervention  show  that  States  have  acted  on  any  other  basis. 
Not  only  has  the  right  of  intervention  been  asserted  repeatedly 
and  continuously  in  treaties  and  diplomatic  utterances  by 
individual  States  with  the  tacit  consent  of  the  others,  or  by  all  or 
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most  of  them  acting  in  concert;  but  it  has  been  consistently 
followed  in  practice.  There  individual  rights  do  not  appear 
in  practice  as  the  ne  plus  ultra  in  international  law  any  more 
than  in  national  law,  and  the  assertion  that  intervention  can  have 
no  legal  status,  because  it  is  antagonistic  to  the  highest  of  all 
international  rights,  namely,  the  right  of  independence,  is 
therefore  based  upon  a  false  assumption  and  contrary  to  the 
attitude  of  the  leading  nations.  The  practice  of  nations 
indicates  that  they  have  proceeded  from  a  diflferent  assumption ; 
they  have  assumed  that  the  Society  of  States  has  certain  rights 
which  each  State  is  bound  to  respect.  Their  action  is  based  on 
the  principle  that  there  are  certain  obligations  which  States  owe 
to  each  other,  and  which  no  State  is  at  liberty  to  violate :  that 
there  is  a  power  residing  outside  the  individual  State  superior  to 
it,  which  assumes  to  dictate  what  the  individual  State  may  or  may 
not  do  in  its  dealings  with  others ;  that  there  is  a  right  superior  to 
national  right,  and  which  in  a  measure  controls  national  will,  and 
that  the  practice  of  intervention  is  a  means  admissible  for 
enforcing  these  higher  claims  against  the  individual  State.  Else, 
how  can  we  explain  the  consistent  assertion  of  the  rights  of 
Europe  as  opposed  to  the  claims  of  particular  States,  the  frequent 
joint  interventions,  and  the  modem  practice  of  pacific  blockade  ? 
Instead  of  proceeding  from  the  theory  that  acts  of  intervention 
are  wrongs — infractions  of  right — nations  have  uniformly  claimed 
to  act  as  of  right ;  and  that  in  each  case  the  exercise  of  what 
they  esteemed  the  right  of  intervention  has  been  undertaken  either 
as  a  means  of  preventing  what  they  considered  wrong,  or  as  a 
remedy  for  what  the  age  interpreted  as  a  violation  of  international 
obligations. 

There  has  been,  however,  no  international  tribunal  for  the 
adjudication  of  such  cases.  Remedial  rights  in  international 
affairs  can  only  be  enforced  through  the  machinery  of  individual 
national  governments.  This  has  usually  been  the  political 
department  of  the  government  suffering  from  a  real  or  supposed 
breach  of  international  obligation.  It  is  not  surprising,  therefore, 
that   the    decisions    of   this    tribunal    bear    a    strong    political 
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colouring;  and  have  in  fact,  as  was  stated  above,  proceeded  from 
the  political  conditions  and  ideas  of  the  time. 

During  the  period  from  1648  to  the  French  Revolution  the 
idea  that  the  monarch  was  the  State  pervaded  political  thought 
Consequently  it  was  only  natural  that  the  cases  of  intervention 
of  that  era  should  nearly  all  be  directed  against  the  undue 
aggrandisement  of  certain  dynasties.  A  doctrine  of  the  balance 
•of  power  with  respect  to  the  territorial  possessions  of  the  monarch 
grew  out  of  the  identification  of  the  territory  of  the  State  with  the 
personal  domain  of  the  sovereign.  Again,  the  widespread 
religious  controversy  which  formed  one  of  the  most  important 
features  of  the  history  of  Europe  during  this  period  was  strongly 
jeflected  in  the  practice  of  intervention,  and  shows  even  more 
clearly  the  intimate  dependence  of  the  doctrine  and  practice  upon 
economic  and  political  conditions.  Nearly  ail  of  the  cases  of 
intervention  of  the  time  were  undertaken  either  on  behalf  of  the 
balance  of  power  or  on  religious  grounds. 

Between  the  outbreak  of  the  French  Revolution  and  the 
revolutions  of  1848,  the  doctrine  of  the  balance  of  power  was 
strongly  reasserted  in  the  adjustment  at  the  Congress  of  Vienna, 
but  the  greater  number  of  cases  of  intervention  during  these  years 
were  based  on  a  different  principle.  They  were  carried  out  in 
the  interests  of  certain  forms  of  government  and  political 
institutions.  Here  again  the  peculiar  political  condition  of  the 
time  formed  the  basis  from  which  intervention  proceeded. 

A  conflict  bfetween  the  democratic  ideals  of  society  and 
government  promulgated  by  the  revolution,  and  the  absolutism 
of  the  old  regime,  marks  the  entire  period.  The  strong  reaction 
after  the  Napoleonic  wars  swept  all  before  it,  and  found 
expression  in  a  doctrine  of  intervention  based  on  the  principles 
•of  the  Holy  Alliance.  For  nearly  fifteen  years  the  doctrine  thus 
^established  formed  the  basis  for  the  action  of  the  Continental 
Powers.  England,  being  less  affected  by  the  reaction,  protested, 
but  single-handed  she  could  do  nothing.  When,  however,  the 
United  States  joined  her  in  forbidding  the  application  of  the 
Continental  doctrine  in  the  Spanish- American  Colonies,  she  was 
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•successful.     The  commercial  interests  of  England,  joined  with 

-the  democratic  ideals  of  the   United  States,  created  a  force 

sufficiently  powerful  to  assert  itself  against  the  established  rule. 

With  the  July  revolution  of  1830  democracy  triumphed  in  France 

-  and  this  country  immediately  passed  over  to  the  side  of  England. 

This    brought    about    an    equilibrium    of   power   between   the 

•conflicting   tendencies,  which  had   before   been  absent      As  a 

iresult  we  find   the  old   principle    of   intervention  on  political 

grounds  yielding  rapidly  to  the  new  doctrine  of  non-intervention, 

which  was  in  harmony  with  the  rising  Liberalism  and  the  new 

ideals.^ 

With  the  triumph  of  Liberalism  in  the  middle  of  the  century  a 
new  era  began.  An  intense  national  spirit  swept  over  Europe, 
which,  combined  with  the  momentous  changes  of  the  industrial 
revolution,  left  a  lasting  mark  on  the  political  system  of  every 
State.  New  ideals  dominate  the  modem  period.  The  form  and 
content  of  national  institutions  has  been  changed.  As  a  result, 
the  doctrine  and  practice  of  intervention  have  undergone  pro- 
found modifications.  The  growth  of  large  States  shifted  the 
.basis  for  the  idea  of  the  balance  of  power.  The  rounding  out  of 
Italy  and  Germany  abolished  conditions  which  had  constituted  a 
hot-bed  for  breeding  intervention.      Conditions  of  equality  were 

•  established  among  a  group  of  large  nations,  which,  together  with 
the  advent  of  the  United  States  as  a  strong  neutral  Power,  is 

-working  rapidly  towards  the  establishment  of  a  sanction. 
Economic  and   commercial  interests,  more  strongly  even  than 

•  political  forces,  are  tending  to  foster  a  spirit  of  legality  in  inter- 
national relations.  The  results  of  this  are  particularly  manifest 
in  the  frequent  actions  in  concert,  and  in  the  attitude  of  the  group 
of  large  Powers  towards  the  smaller  States.  Not  only  are  these 
often  put  in  tutelage   and   reheved   of  many  of  their  onerous 

^  Here  the  forces  operating  toward  the  development  of  law,  international  as 
well  as  national,  are  clearly  seen.  Just  as  soon  as  there  is  sufficient  power 
back  of  certain  ideals  or  demands  they  become  law;  rules  governing  and 
determining  actions.  For  example,  a  certain  class  or  organisation  may  have 
sufficient  influence  to  secure  legislation  highly  favourable  to  its  peculiar 
interests,  though  the  majority  of  the  people  are  not  at  all  in  favour  of  it. 

I  a 
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international  duties,  but  again  and  again  the  large  Powers,  either  by 
pacific  blockade  or  in  some  other  manner,  intervene  in  their  aflfairs 
in  order  to  enforce  the  fulfilment  of  international  obligations. 

These  and  other  recent  developments  all  show  that  inter- 
vention is  becoming  more  and  more  recognised  as  the  legal 
means  by  which  the  society  of  nations  enforces  its  rights.  This 
is  true  whether  it  is  carried  out  by  several  States  or  by  an 
individual  State,  acting  in  accordance  with  precedent  and  the 
consensus  of  international  public  opinion,  although  the  modem 
practice  shows  a  strong  tendency  towards  action  in  concert 
Intervention^  therefore^  instead  of  being  outside  the  pale  of  the  law  of 
nations  and  antagonistic  to  it,  is  an  integral  and  essential  part  of  it: 
an  act  of  police  for  enforcing  recognised  rights,  and  tlie  only  means, 
apart  from  war ^  for  enforcing  the  rules  of  International  Law, 

W.    E.    LiNGELBACH. 

University  of  Pennsylvania, 

Abolition  of  Slavery. 
Mr.  Alexander  read  the  following  paper: — 

Abolition  de  l'Esclavage — Progr^s  DEi'Uis  la  Conference 

DE  1895.^ 

A  notre  Conference  de  Bruxelles,  en  1895,  j*ai  pr^sente  un 
rapport,  d'aprfes  les  indications  foumies  par  feu  Mr.  Teall,  secre- 
taire-adjoint de  la  Soci^t^  anti-esclavagiste  de  Londres,  sur  les 
progrfes  accomplis  en  vue  de  Tabolition  de  Tesclavage  et  de  la 
traite  des  noirs.  Ce  sujet  avait  d^jk  fait  Tobjet  de  plusieurs 
rapports  et  discussions  aux  Confi^rences  de  notre  AssociatioD^ 
notamment  \  Milan  en  1883.  Croyant  qu'il  serait  int^ressaDt 
pour  les  membres  de  TAssociation  de  se  rendre  compte  des 
progr^s  accomplis  depuis  cinq  ans,  j'ai  demand^  \  Mr.  Travers 
Buxton,  aujourd'hui  secretaire  de  la  Soci^t^,  une  nouvelle  chronique, 
demande  qu*il  s'est  empress^  d'accueillir.  C*est  done  \  son 
obligeant  concours  que  je  dois  les  principaux  details  de  ce  rapport. 

^  An  English  translation  of  the  greater  part  of  this  paper  has  appeared  in 
the  Anti-Slavery  Reporter,  Sept.-Oct.,  1900. 
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Protectorat  de  Zanzibar^ 

En  1895,  la  Soci^t^,  ^mue  par  les  faits  qui  lui  ^taient  rapportds 
sur  r^tat  des  esclaves  dans  le  protectorat  anglais  de  Zanzibar, 
envoya  Mr.  Donald  Mackenzie,  qui  avait  acquis  une  experience 
considerable  dans  une  autre  region  de  TAfrique,  faire  une 
enqu^te  k  Zanzibar  et  dans  les  contr^es  environnantes.  II  visita 
les  iles  de  Zanzibar  et  Pemba,  le  port  de  Mombasa,  les  colonies 
allemandes  et  italiennes,  et  constata  partout  un  ^tat  de  choses 
lamentable.  La  traite  des  noirs  ^tait  encore  considerable ;  leur 
-exportation  avait  lieu  de  plusieurs  points  de  la  c6te  deTAfrique  et 
■des  lies,  et  les  autorit^s  europ^ennes,  sauf  quelques  honorables 
■exceptions,  s*occupaient  peu  de  I'arr^ter. 

£n  1896  la  mort  du  Sultan  de  Zanzibar  a  ete  suivie  de 
J'apparition  d*un  pr^tendant  qui  voulait  r^pudier  le  protectorat 
anglais.  Son  palais  a  6t6  bombard^,  il  s'est  enfui  dans  le 
territoire  allemand,  et  son  rival,  Hamud,  approuv^  par  le 
gouvemement  anglais,  doit  k  celui-ci  d'occuper  le  trdne.  Mais 
le  gouvemement  protecteur  ne  s*est  pas  servi  de  Taffermissement 
de  son  autorite  qui  a  6t6  le  r^sultat  naturel  de  cette  manifestation 
<ie  son  pouvoir  pour  mettre  fin  k  Tesclavage.  Quelques  mois 
plus  tard,  la  Society  des  Amis  (Quakers)  envoya  k  2^nzibar 
et  Pemba  une  mission  d'enquete  qui  avait  pour  r^sultat  la  fonda- 
tion  dans  cette  demifere  lie  d'une  mission  permanente  ayant  le 
triple  but  d'evangeiiser  les  indigenes — aucune  mission  chretienne 
n'existait  alors,  mais  deux  autres,  une  anglicane  et  une  catho- 
iique,  Font  suivie  depuis — de  leur  apprendre  la  dignity  du  travail 
et  de  sauvegarder  les  intdrets  des  esclaves  liberes.  Car  d^jk 
avant  la  fondation  definitive  de  la  premiere  de  ces  missions,  en 
avril  1897,  le  Sultan  de  Zanzibar  avait  decrete  I'abolition  de 
I'etat  legal  de  I'esclavage  dans  les  deux  iles.  Ce  decret  etait  le 
resultat  d'une  agitation  en  Angleterre,  oli  les  hommes  de  tous  les 
partis  trouvaient  scandaleuse  la  persistance  de  Tesclavage  avec 
toutes  ces  lamentables  consequences  morales,  ou  plutot  immorales, 
dans  un  protectorat  britannique.  Le  decret  exigeait  que,  pour 
profiler  de  ses  dispositions,  les  esclaves  comparussent  devant  des 
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magistrats,  et  que,  k  moins  de  preuve  qu'ils  avaient  ^t^  introduits- 
dans  le  protectorat  contrairement  aux  d<^crets  antdrieurs  inter- 
disant  la  traite,  une  compensation  fdt  accord^  k  leurs  maitres 
par  ri^tat  de  Zanzibar.  De  Ik  des  difficult^s  pratiques  ti^- 
s^euses  pour  T^mancipation  effective.  Jusqu'k  la  fin  de  Tannee 
1899,  k  peu  prbs  10,000  esclaves,  hommes  et  femmes,  ont  re^u 
leurs  certificats  d'dmancipation,  sur  une  population  d'environ> 
150,000  esclaves.  Le  progrbs  est  sans  doute  sensible,  mais  il  est 
loin  d'etre  satisfaisant 

Le  territoire  sur  la  c6te  de  TAfrique  soumis  au  Sultan  de 
Zanzibar  avait  ^t^  lou^  par  lui  k  une  grande  sociA^,  la  British 
East  Africa  Company,  qui  ne  r^ussit  pas  h  faire  ses  frais  et  vendit 
enfin  ses  droits  au  gouvemement  de  la  Grande  Bretagne.  Depuis 
.lors,  ce  territoire  a  et^  administrd  par  des  fonctionnaires  nomm& 
directement  par  le  gouvemement  anglais,  bien  qu'ils  exercent 
leur  autorit^  au  nom  du  Sultan.  L'influence  anglaise  est,  par 
consequent,  encore  plus  directe  que  dans  les  iles,  ob  le  gouveme- 
ment, bien  que  compost  presqu'uniquement  de  sujets  britanniques, 
relbve  cependant  du  Sultan,  sous  le  contrdle  du  r^ident-g^n^ral 
anglais.  Le  d^cret  de  1897  n'a  aucune  application  k  ce  territoire 
de  la  cdte,  mais  plusieurs  d^crets  ant^rieurs  des  Sultans,  ayant 
pour  but  la  repression  de  la  traite,  ont  limits  Tdtendue  de 
Tesclavage,  tout  en  laissant  subsister  Tinstitution  m^me.  Le 
gouvemement  anglais  d^clara  en  1897  k  la  chambre  des  com- 
munes qu*il  etait  tr^s  d^sireux  d'abolir  Tesclavage  aussitot  que 
possible,  mais  jusqu'k  pr&ent  Tabolition  a  ^t^  toujours  ajoum^e. 
L'action  de  certains  fonctionnaires  anglais,  en  obligeant  les 
missionnaires  dans  ce  territoire  de  rendre  k  leurs  anciens  maitres 
des  esclaves  qui  s'dtaient  r^fugi^s  chez  eux,  scandalisa  le  public 
et  donna  lieu  k  une  discussion  k  la  chambre  des  communes. 
Cette  conduite  fut  d^savou^e  par  le  gouvemement,  qui  envoya 
Tordre  formel  aux  fonctionnaires  de  ne  pas  intervenir  pour  aider 
les  propridtaires.  Mais  il  fut  decide  dans  le  cas  d'une  esclave 
fugitive,  dont  la  liberty  ^tait  r^clam^e  devant  le  tribunal  local 
de  Mombasa  par  T^v^que  Tucker  en  1898,  que  les  fonctionnaires 
anglais  doivent  appliquer  la  loi  musulmane,  m^me  en  reconnaissant 
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Tesclavage,  et  cette  d^ision  a  re^u  Tapprobation  du  gouvernement 
anglais.  Dans  le  cas  particulier,  cependant^  Tesclave  fut  lib^r^e 
comme  ayant  6t6  importde  dans  le  territoire  de  Zanzibar  en 
contravention  d'un  d6cret  de  1876.  Plus  tard,  au  mois  de  juin, 
Tadministrateur  de  Mombasa  ordonna  le  retour  k  leur  ancien 
maitre  de  trois  esclaves  fugitifs. 

II  me  semble  que  dans  toute  cette  controverse  le  gouvernement 
anglais  et  ses  agents  dans  les  territoires  du  protectorat  de 
Zanzibar  ont  perdu  de  vue  le  principe  pos^  par  d'dminents  juges 
anglais  et  reconnu  par  de  nombreux  actes  intemationaux,  k 
partir  du  Congr^s  de  V^rone,  que  Tesclavage  est  une  institution 
contraire  au  droit  naturel  et  que  par  consequent  le  respect  de  la 
loi  locale  ou  des  couturaes  musulmanes  ne  peut  jamais  imposer 
aiix  autoritds  d'un  pays  soumis  k  une  administration  chr^tienne 
le  devoir  d'appliquer  une  loi  contraire  aux  pr^ceptes  de  leur 
propre  religion  et  de  leur  propre  morale.  II  faut  se  rappeler 
aussi  que  Tislamisme  ne  present  nuUement  Tesclavage;  au 
contraire,  le  Koran  envisage  Tafiranchissement  des  esclaves 
comme  un  acte  m^ritoire.  D'apr^s  une  decision  de  la  supreme 
autorit^  judiciaire  des  musulmans  de  Tlnde  britannique  au 
commencement  de  ce  sibcle,  la  detention  par  des  mahomdtans  de 
leurs  co-religionnaires  comme  esclaves  est  contraire  k  leur  propre 
religion ;  et  Texemple  du  bey  de  Tunis  abolissant  Tesclavage  en 
1840,  comme  acte  de  pi^t^  et  justice,  est  bien  fait  pour  encourager 
dans  cette  voie  les  gouvemements  Chretiens  de  pays  musulmans. 

Madagascar. 

En  septembre  1896,  quelques  mois  avant  le  d^cret  timide 
dict^  par  le  gouvernement  anglais  au  Sultan  de  Zanzibar,  un 
d^cret  bien  autrement  d^cisif  avait  ^t^  promulgu^  par  le 
gouvernement  fran9ais  dans  la  grande  ile  de  Madagascar.  A  son 
^temel  honneur,  le  r^sident-g^n^ral,  Monsieur  Hippolyte  Laroche, 
convaincu  de  la  n^cessit^  de  supprimer  cette  profonde  immorality 
qu'est  la  propri^t^  d*un  homme  dans  la  personne  d*un  de  ses 
semblables,  soUicita  et  obtint  de  ses  sup^rieurs  h  Paris  la  permission, 
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avant  de  se  d^mettre,  d'abolir  I'esclavage,  sans  compensation. 
Les  nobles  Hovas  tenaient  k  leurs  esclaves,  mais  ils  se  soumirent, 
sinon  sans  murmures,  au  moins  sans  aucune  manifestation 
ouverte,  au  d^cret,  dont  ils  reconnurenc  sans  doute  la  justice. 

Chcmin  d^  Fer  de  l'Ouganda. 

En  1895,  le  gouvemement  anglais  pr^sid^  par  Lord  Rosebery 
avait  d^cid^  d'entreprendre,  aux  frais  de  la  m^tropole,  la  con- 
struction d*un  chemin  de  fer  pour  relier  le  protectorat  d'Ouganda 
avec  la  c6te.  Cette  construction  avait  ^t^  appuy^e  par  la 
Soci^t^  anti-esclavagiste  comme  devant  contribuer  puissamment  k 
Tabolition  de  la  traite.  La  decision  du  gouvemement  de  Lord 
Rosebery  fut  maintenue  par  celui  de  Lord  Salisbury,  et  la  con- 
struction est  aujourd'hui  tr^s  avanc^e,  EUe  a  ^t^  faite  par  Ic 
travail  libre  exclusivement ;  les  predictions  de  ceux  qui  disaient 
qu^l  serait  impossible  de  trouver  des  travailleurs  k  gages 
raisonnables  ont  ^t^  d^menties  par  I't^v^nement.  L'expdrience  a 
prouvd  une  fois  de  plus  qu'k  condition  de  les  bien  traiter,  de 
leur  donner  un  salaire  con ven able  et  de  payer  les  gages  avec 
exactitude,  il  n*est  pas  difficile  d'accoiitumer  les  indigenes  africains 
h.  travailler  pour  gagner  leur  vie.  Dans  TOuganda  meme 
Tesclavage  6tait  d^jk  abolie,  sous  Tinfluence  morale  des  missions 
chr^tiennes,  avant  T^tablissement  du  protectorat  anglais. 

Egypte. 

En  Egypte,  Tadministration  a  accompli  de  grands  progrbs 
pendant  ces  cinq  ann^es.  J*ai  eu  le  plaisir,  il  y  a  quinze  jours, 
au  Congrbs  anti-esclavagiste  de  Paris,  d*entendre  un  membre 
<listingu(^  de  la  colonic  fran^aise  en  Egypte  rendre  homroage  k  la 
mani^re  intelligente  et  d^vou^e  dont  cette  administration  s'cst 
appliqu^e  k  mettre  fin  k  la  traite  des  noirs.  Une  nouvelle  Con- 
vention entre  les  gouvernements  anglais  et  ^gyptien,  pour  le 
r^glement  de  la  question  de  I'esclavage,  a  et6  substitu^,  le 
21  novembre  1895,  k  celle  de  1877,  qui  avait  6t6  reconnue 
d^fectueuse.     La  nouvelle   Convention  a  pour  objet  principal 
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<ie  renvoyer  les  accusations  de  vente  d'esclaves  devant  un  tribunal 
45p^cial  de  cinq  membres,  dont  deux  sont  enrop^ens.  Les  demiers 
rapports  de  Lord  Cromer  sur  radministration  de  I'Egypte  expri- 
ment  la  conviction  que  la  conqu^te  du  Soudan  aura  pour  r^sultat 
la  suppression  de  I'esclavage  dans  ce  vaste  territoire  aussi.  La 
^raite  y  est  dt^jk  interdite  et  les  infractions  h.  la  loi  sont  punies 
s^vferement. 

Nig6rie. 

En  juin  1897,1a  Compagnie  royale  du  Niger  cdl^bra  Taccom- 
plissement  de  la  soixantibme  ann^e  du  ihgne  de  la  reine  Victoria 
-en  promulguant  un  ^dit  pour  abolir  la  reconnaissance  legale  de 
i'esclavage  dans  tout  son  territoire.  Ce  .vaste  domaine  est 
•devenu,  depuis  le  i*' Janvier  1900,  sujet  k  Fadministration  directe 
du  gouvemement  anglais.  11  y  aura,  sans  doute,  beaucoup  k  faire 
avant  que  Tinstitution  de  Tesclavage  disparaisse  en  fait  des 
habitudes  et  des  moeurs  des  indigenes ;  au  moins  la  loi  est-elle, 
•d^sonnaiSy  conforme  k  la  raison  et  k  la  justice. 

Tripoli,  Maroc. 

Dans  ces  deux  pays  musulmans  Tesclavage  subsiste  encore  et 
Ha  traite  continue.  La  Society  anti-esclavagiste  d' Italic  a  appele 
I'attention  sur  Tabus  frequent  des  lettres  daffranchissement 
donnas  aux  esclaves  export^s  de  la  Tripolitaine,  uniquement 
pour  les  faire  passer  comme  des  personnes  libres.  Dans  le 
Maroc,  les  marches  d'esclaves  ont  encore  lieu  dans  les  principales 
-villes,  h,  la  porte  m^me  de  TEurope.  Ce  scandale  appelle  une 
.action  commune  et  vigoureuse  de  la  part  des  Puissances  euro- 
pdenes  et  amtfricaines  representtfes  diplomatiquement  au  Maroc, 
pour  exiger  son  abolition. 

La  Traite  Maritime. 

Sur  la  c6te  orientale  de  TAfrique  cette  traite  infUme  existe 
-encore.  Ce  sont  de  petits  voiliers  arabes  qui  la  font,  en  d^pit 
des  lois,   entre  les  divers  protectorats    europ^ens    et  la    cote 
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^gyptienne,  d'un  cot^,  et  les  pays  musulmans  asiadques^ 
I'Arabie  et  la  Perse,  de  I'autre.  Les  captures  efTectu^es  occa- 
sionnellement  le  long  de  cette  c6te  prouvent  que  la  traite  existe 
toujours,  et  il  sera  difficile  de  la  supprimer  totalement  tanl  que 
Tesclavage  subsistera.  Les  croiseurs  anglais  occup^  de  surveiller 
la  cote  et  d'arr^ter  ce  trafic  se  plaignent  souvent  des  abus  du 
pavilion  fran9ais  dont  certains  consuls  fran9ais  pennettent  trop 
facilement  Tusage  k  des  marchands  arabes  qu'ils  devraient 
connaitre  comme  suspects.  II  serait  k  Thonneur  de  la  France  de 
r^primer  ces  abus  par  des  instructions  rigoureuses  donn^es  k  ses 
repr^sencants  consulaires.  Le  consul  fran9ais  de  Zanzibar 
r^cemment  nomm^  s*est  montr^  plein  de  zhle  k  cet  dgard  et  pr^t 
k  coUaborer  cordialement  avec  les  autorit^  de  ce  protectorat 
pour  la  repression  de  la  traite. 

Substitutions  Modbrnes. 

On  pent  envisager  avec  une  certaine  confiance  la  disparitioD 
totale  de  Tesclavage,  meme  dans  le  monde  mahom^tan,  qui  s'y  est 
montr^  si  attach^,  dans  un  avenir  assez  prochain.  Mais  les 
abus  qui  sont  r^primtfs  sous  une  forme  tendent  k  reparaitre  sous 
une  autre;  Thomme  mechant  et  fort  veut  toujours  exploiter  et 
dominer  ses  semblables.  Le  travail  obligatoire  dans  les  mines  ov 
plantations,  les  contrats  oppressifs  passes  avec  les  Emigrants,  les 
monopoles  des  produits  principaux  de  certaines  contr^,  le 
service  militaire  impost  aux  populations  indigenes,  peuvent 
constituer  un  esclavage  d^guisd  La  vigilance  constante  est,  eii 
ce  domaine  comme  en  tant  d'autres,  le  seul  moyen  de  sauve- 
garder  les  int^r^ts  de  la  justice  et  de  ITiumanit^ — qui  sont,  en 
definitive,  les  v^ritables  int^r^ts  du  commerce  et  de  la  sodiii 
elle-m^me — contre  les  empifetements  de  regoisme. 

Joseph  G.  Alexander 

The  Conference  rose  at  4.30. 
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WEDNESDAY,  AUGUST  22ND. 

The  Conference  reassembled  at  10  a.m.  ;  and  the  minutes  of 
the  previous  clay's  Conference  were  read  by  the  Secretary,  Mr.  G. 
G.  Phillimore,  and  confirmed. 

At  the  invitation  of  the  President,  the  Hon.  Mr.  Justice 
BiGHAM,  a  Vice-President  for  England,  took  the  Chair. 

M.  Ernest  Deshaves,  President  of  the  "  Soci^tt^  de  Defense 
des  Int^rdts  de  la  Valine  de  la  Seine,"  read  the  following  paper— 

Rouen  as  a  Safe  Port. 
Gentlemen  : 

Although  the  subject  is  not  perhaps  closely  connected 
with  the  objects  of  the  International  Law  Association,  we  would 
nevertheless  beg  the  honour  of  giving  you  some  interesting  and 
important  information  concerning  the  port  of  Rouen — ^unfor- 
tunately not  sufficiently  known  abroad  to  the  International 
Maritime  Underwriters  and  Shipowners ;  the  former  in  particular, 
as  the  power  lies  with  them  to  exclude  our  port  in  such  charters 
as  those  from  Australia  and  the  Califomian  ports. 

Notwithstanding  the  great  improvements  realised  within  the 
last  years  in  the  navigation  of  the  Seine,  the  port  of  Rouen  is  still 
frequently  mentioned  as  excluded  in  a  certain  number  of  charter 
parties  and  especially  in  those  that  relate  to  the  grain  trade  by 
sailing  vessels  from  Australia  and  California;  this  exclusion  is 
due  in  a  great  measure  to  want  of  knowledge  as  to  the  present 
state  of  our  river  and  of  our  port,  and  we  therefore  consider  it  a 
duty  to  bring  the  matter  to  your  notice. 

Owing  to  a  large  expenditure  on  the  part  of  the  treasury,  this 
city,  and  of  the  Chamber  of  Commerce  of  Rouen,  the  embanked 
part  of  the  Seine,  which  begins  about  twelve  miles  from  Havre 
Roads,  has  been  deepened  and  straightened,  thus  regulating  the 
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-course  of  the  river ;  moreover,  the  bore  up  the  river  now  causes 
no  inconvenience  and  is  scarcely  felt 

Between  the  end  of  the  dykes  and  Rouen  there  are  many 
reaches  of  great  depth  where  ships  of  the  largest  draught  can 
anchor  safely  in  case  of  fog  or  delay  of  any  sort  At  Rouen 
itself,  there  is  sufficient  depth  of  water  along  the  new  quays  for 
any  ship  that  can  go  up  the  river  to  remain  afloat  while 
discharging  cargo. 

The  embankments  which  for  many  years  did  not  extend  below 
Tankerville,  opposite  the  mouth  of  the  small  river  Risle,  are 
being  rapidly  carried  on  and  will  soon  reach  the  vicinity  of 
Honfleur. 

It  is  almost  needless  to  add  that  the  channel  is  carefully 
buoyed ;  soundings  are  taken  every  day  separately  by  the 
engineers  in  charge  of  the  Seine,  and  by  the  pilotage  service. 
The  chief  Pilot  Master,  a  naval  officer,  appointed  by  the  Marine 
Minister,  has  strict  control  of  the  pilots  under  his  orders,  and  it  is 
he  who  issues  a  tabular  list  of  the  draughts  authorised  for 
admittance  into  the  Seine. 

For  some  years  past  the  Seine  has  been  thoroughly  lighted,  and 
ships  can  go  up  as  easily  and  as  safely  by  night  as  by  day.  It 
requires  from  six  to  seven  hours  for  a  steamer  to  reach  our  port 
from  the  sea,  having  the  benefit  of  the  tide  the  whole  way; 
powerful  tugs  are  available  for  sailing  vessels  and  take  about  the 
same  time  to  make  the  trip. 

The  draught  of  water  varies  according  to  the  state  of  the  tide, 
and  ships  drawing  as  much  as  23  feet  have  reached  Rouen 
without  any  difficulty  or  mishap;  we  might  mention  that  the 
four-masted  tank  vessel  QuevUly^  drawing  22.  feet  6  inches,  is 
chartered  for  regular  voyages  to  Rouen,  and  has  made  thirteen 
successful  trips  from  Philadelphia  and  is  now  daily  due  on  the 
fourteenth  voyage. 

With  regard  to  the  possibility  of  delay  occurring  in  Havre 
Roads  for  want  of  sufficient  water  to  enable  the  vessel  to  proceed 
5up  the  river  immediately  on  arrival,  may  we  suggest  the  insertion 
of  the  clause,  **  Lay-days  to  commence  forty-eight  hours  after 
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ship's  arrival  in  Havre  Roads,"  this  to  apply  especially  to  charters 
from  Australian  and  Califomian  ports,  and  whatever  time,  if  any, 
lost  waiting  beyond  the  forty-eight  hours,  to  be  deducted  from  the 
days  provided  by  charter  for  discharging — usually  custom  of  the 
port 

In  this  paper,  which  is  necessarily  restricted  within  certain 
limits,  we  have  confined  ourselves  to  a  plain  and  precise 
statement,  but  we  court  inquiry  and  shall  be  happy  to  give  any 
supplementary  information  that  may  be  asked  for. 

Before  concluding,  permit  us  to  say  that  since  the  beginning  of 
January  of  this  year  something  approaching  1500  vessels  have 
come  up  the  Seine  on  draughts  of  water  varying  from  17  feet  to 
24  feet,  and  without  having  a  single  case  of  stranding  or  collision 
to  record,  either  on  the  upward  or  downward  voyages,  notwith- 
standing the  foggy  and  unfavourable  weather  of  the  past  winter 
and  the  continual  active  traffic  on  the  river.  Among  these 
vessels  are  to  be  found  the  four-masted  ship  Quevilly ;  tank 
steamers  such  as  belong  to  Messrs.  Hunting  &  Son,  of 
Newcastle,  carrying  upwards  of  6000  tons  and  drawing  from 
23  feet  to  24  feet  of  water.  Furthermore,  we  can  mention  the 
arrival  at  Rouen  on  Thursday  last,  on  an  average  tide,  of  the 
S.S.  Aureole^  drawing  22  feet  9  inches,  with  6000  tons  of 
petroleum  in  bulk;  also,  on  the  following  day,  the  cargo  boat 
Cymadocee^  of  6000  tons  dead  weight,  and  drawing  22  feet 
6  inches. 

The  navigation  of  so  many  vessels  up  and  down  our  river, 
handled  by  thoroughly  competent  pilots,  has  become  a  very  easy 
matter  indeed ;  and,  as  already  mentioned  above,  no  accident  or 
mishap  whatever  having  occurred  to  any  of  these  1500  vessels 
referred  to,  does  this  not  tend  to  prove  indisputably  the  perfect 
security  of  our  river  ?  Could  the  same  be  said  of  many  ports 
enjoying  a  better  reputation  ?  -  We  question  it  very  much  ! 

Rotun^  22nd  August,  1900. 

M.  Waddington  :  Gentlemen,  I  think  that  the  paper  which 
M.  Deshayes  has  just  read  will  have  thoroughly  enlightened  you 
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with  regard  to  the  facilities  which  the  port  of  Rouen  offers,  and, 
therefore,  I  need  not  trespass  on  the  purely  technical  part  of  the 
subject,  because  you  can  convince  yourselves,  by  the  sight  of  all 
the  large  steamers  which  are  at  the  present  moment  in  the  harbour 
or  in  the  petroleum  basin,  what  is  the  draught  of  the  vessels  we 
can  receive  here.  We  think,  however,  we  have  a  right  to  appeal 
to  your  Association  on  general  grounds,  and  on  the  ground  of 
justice  with  regard  to  our  port.  We  do  not  think  fair  play  and 
fair  treatment  have  been  accorded  to  our  port  of  Rouen.  As  you 
know,  gentlemen,  certain  associations  draw  up  rules  for  charter- 
parties.  Those  rules  are  certainly  not  obligatory,  but  they 
exercise  a  very  great  moral  influence  on  the  trade  as  regards 
underwriters,  and  it  is  a  fact — a  very  disagreeable  liEict  to  us — ^that 
in  some  of  those  model  charter-parties  Rouen  is  excluded ;  for 
instance,  rules  are  laid  down  for  freights  to  different  English  ports, 
and  to  Continental  ports  "  from  Bordeaux  to  Hamburg,  Rouen 
excluded.''  I  quite  allow  that  this  exclusion  is  not  a  general  one ; 
it  only  prevails  in  about  three  or  four  cases  at  the  most ;  but  still 
it  is  very  invidious,  and  we  feel  that  it  is  due  to  antiquated  notions 
about  the  port  of  Rouen.  I  can  quite  understand  that  such  a 
rule  might  have  been  adopted,  say  twenty  years  ago,  but  I  do  not 
think  it  is  fair  that  it  should  exist  under  present  circumstances.  I 
will  give  another  instance  of  exclusion  which  seems  to  me 
particularly  unfair.  If  you  look  through  charter-parties  you  will 
see  Manchester  is  excluded  I  do  not  know  whether  there  are 
any  representatives  of  Liverpool  here,  but  I  quite  allow  if  I 
were  a  Liverpool  man  I  should  object,  to  a  certain  extent,  to 
the  rivalry  of  Manchester ;  but  really,  when  we  look  at  matters 
upon  broad  grounds  and  in  a  liberal  way,  we  cannot  put  up  with 
that  sort  of  thing,  and  I  think  it  is  utterly  unfair  for  a  Liverpool 
man  to  try  and  exclude  Manchester  because  it  may  interfere 
with  the  trade  of  Liverpool.  I  do  not  say  the  Liverpool  people 
intend  it,  but  the  fact  remains  that  you  will  see  in  some  charter- 
parties  Manchester  is  excluded.  It  is  on  those  general  grounds 
that  I  think  you  might  call  the  attention  of  the  people  who  draw 
up  these  charter-parties  to  the  subject.     I  may  say  that  the  Rouen 
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Chamber  of  Commerce  has  already  been  in  correspondence  with 
■a  good  many  of  the  English  shipping  agents  on  the  subject,  and  I 
believe  there  are  here  present  one  or  two  gentlemen  from  London 
•or  Liverpool  with  whom  interviews  took  place,  and  the  matter  was 
talked  over  and  some  details  gone  into ;  but  then,  as  often  occurs, 
the  subject  dropped.  We  should  very  much  like  it  to  be  taken 
up  again. 

I  do  not  wish  to  trespass  longer  on  your  time.  I  know  you 
have  subjects  of  much  more  general  interest  to  discuss,  but  I  hope 
you  will  not  think  it  unfair  on  the  part  of  the  Rouen  people  to 
profit  by  the  presence  here  of  so  many  gentlemen  of  authority  in 
this  connection  by  calling  your  attention  to  this  matter. 

Mr.  T.  V.  S.  Angier  (representing  the  Chamber  of  Shipping  of 
the  United  Kingdom,  London) :  If  I  am  not  out  of  order,  I  might 
make  a  few  remarks  which  perhaps  would  tend  to  satisfy  M. 
Waddington  and  the  reader  of  this  paper.  I  think  it  will  be  in 
the  minds  of  several  gentlemen  present  that  some  years  ago  we 
•came  here  on  a  deputation  with  the  object  of  coming  to  some 
agreement  on  points  at  issue  with  regard  to  difficulties  which  had 
arisen  in  connection  with  this  port.  We  had  a  long  conference 
here,  and  there  were  several  points  brought  forward.  One  of  the 
main  points  was  the  question  of  the  lay-days,  and,  unfortunately, 
we  could  not  come  to  an  agreement  on  that  point  I  am  speaking 
.as  the  Vice-Chairman  of  the  Documentary  Committee  of  the 
Chamber  of  Shipping,  who  have  practically  the  duty  of  drafting 
•charter-parties  for  the  various  trades  of  the  world,  in  which  labour 
we  are  still  engaged,  and  it  was  really  in  relation  to  this  work 
that  we  came  here  to  endeavour  to  come  to  an  agreement  as  to 
the  port  of  Rouen.  I  think  we  split  on  the  question  of  lay-days. 
Delays  had  occurred  and  had  been  so  serious  in  the  case  of 
vessels  arriving  at  Havre,  and  being  stopped  there  for  a  very 
<:onsiderable  time  before  getting  to  the  port,  that  it  involved  very 
heavy  loss  to  the  shipowners.  We  broke  down,  as  I  said,  on  that 
particular  point,  and  it  was  mainly  on  that  account  the  resolution 
was  come  to  to  make  this  a  port  of  exclusion  in  the  ordinary 
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stipulations  of  the  charter-party.  I  think  you  will  all  admit  that  this 
question  of  lay-days  naturally  affects  the  rate.  Having  disagreed 
on  that  point,  we  left  it  open  in  every  case  for  a  special  bargain  to 
be  made  where  Rouen  was  concerned,  which  appeared  to  us  a 
just  and  easy  means  of  setding  the  question,  because  it  always 
brought  the  question  up,  and  in  the  end  the  exclusion  did  not 
work  as  a  real  exclusion,  but  only  resulted  in  an  extra  bargain 
having  tOibe  made  for  the  price  to  be  paid  in  order  to  come  to  the 
port ;  and  I  think  in  practice  you  will  find,  whenever  the  destination 
has  been  Rouen,  there  has  never  been  any  difficulty  in  a  merchant 
obtaining  a  ship  by  paying  a  slight  extra  freight  in  consideration 
of  the  difficulties  the  owner  knew  and  foresaw  he  would  encounter, 
and  the  loss  of  time  involved. 

Certainly,  since  those  days,  there  has  been  a  great  improvement 
in  this  port  The  information  we  have  beard  to-day  is  not 
altogether  new  to  us.  We  are  fairly  alive  and  attentive  to  the 
progress  of  all  ports  in  the  world.  It  is  no  news  to  us  to  hear  of 
these  great  improvements  which  have  been  described  to-day,  and 
the  market  opinion  of  Rouen  among  shipowners  is  a  very 
different  opinion  now  to  what  it  was  when  we  came  over  here 
on  that  former  occasion.  I  may  say  the  market  opinion  and  the 
price  of  Rouen  to-day,  so  to  speak,  comes  very  little — if  any — 
above  Havre,  or  at  any  rate  Hamburg,  and  in  many  cases  yon 
may  get  a  ship  cheaper  for  Rouen  than  for  Hamburg.  Accepting 
the  information  given  in  M.  Deshayes'  paper,  and  considering  the 
moderate  request  made  by  him  that  the  subject  should  be  recon- 
sidered, 1  can  promise  for  my  own  part,  at  any  rate,  that  in  any 
drafting  of  future  charter-parties  the  question  will  be  taken  very 
favourably  into  consideration. 

M.  Waddington  :  I  did  not  in  my  remarks  enter  into  the 
question  of  lay-days  because  I  considered  it  was  a  technical 
point,  and  I  thought,  perhaps  wrongly,  that  it  was  not  within  the 
domain  of  the  Association  to  go  into  details  which  might  involve 
a  discussion  of  some  length.  The  question  of  lay-days  is  veiy 
naturally  an  important  one,  and  I  quite  understand  it  has  been 
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put  forward,  but  I  am  not  aware  that  the  Rouen  authorities  have 
ever  denied  the  possibility  of  coming  to  an  agreement  on  that 
point  When  I  had  the  pleasure  of-seeing  some  of  the  gentlemen 
in  London  on  the  subject  I  perfectly  admit  we  had  already  said 
something  about  the  lay-days  counting  from  the  arrival  of  the 
vessel  in  the  Havre  roads,  which  would  obviate  the  objection 
made  just  now,  and  the  question  of  delay  from  neap  tides.  What 
we  ask  from  this  Association  is  a  general  resolution  calling 
attention  to  the  objections  made  against  the  exclusion  of  Rouen, 
and  on  that  point  I  differ  from  the  honourable  gentleman  who 
spoke  last,  because  I  think  that  exclusion  is  really  a  bar  to 
Rouen.  As  the  charter-parties  drawn  up  are  a  sort  of  model 
which  can  be  followed  or  not  followed  as  the  parties  like,  I  quite 
allow  it  does  not  prevent  vessels  coming  to  Rouen  at  special 
rates,  but  still  it  is  a  sort  of  announcement  made  to  all  parties 
concerned  beforehand  that  they  had  better  not  come  to  Rouen. 
If  special  charges  are  to  be  made  in  the  case  of  Rouen  of  course 
it  will  diminish  the  objection,  but  when  you  have,  in  a  model 
charter-party  which  most  people  accept,  Rouen  excluded,  what 
does  it  mean  to  the  world  in  general  ?  Why,  thai  Rouen  is  a 
dangerous  port  and  it  is  a  great  mistake  to  send  vessels  there. 
If  such  an  exception  is  made  the  overcharge  is  so  excessive — I 
know  cases  where  it  is  5^.  a  ton — that  it  is  altogether  out  of 
proportion  to  the  real  state  of  things  and  is  practically  prohibitive, 
to  the  detriment  both  of  the  importer  and  of  the  port 

M.  Deshayes  :  We  want  the  Association  to  take  notice  of  the 
improvements  in  our  port.  One  speaker  has  said  that  some 
years  ago  there  was  detention  of  vessels  in  the  Havre  roads,  but  we 
have  been  making  embankments  and  deepening  the  channel  and 
we  have  a  well-organised  service  of  pilots,  so  that  we  have  no 
accidents.  We  want  no  favours,  but  only  to  be  treated  in  the 
same  way  as  other  ports  similar  to  our  own.  We  want  to  be 
treated  and  known  as  we  deserve  to  be.  If  you  put  an  exclusion 
in  a  charter-party  of  course  it  acts  as  a  bar  to  Rouen.  As  we 
now  receive  large  ships  of  the  largest  draught  we  consequently 
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insh  and  hope  to  be  treated  as  a  port  equal  to  others.  This  year 
we  had  one  sailing  ship  from  Australia  which  was  ordered  here 
and  the  extra  charge  made  was  ^s.  6d.  sl  ton,  which  you  will 
admit  is  putting  an  obstacle  in  our  way.  As  the  Government 
and  the  Chamber  of  Commerce  have  been  making  embankments 
and  deepening  the  channel  of  the  Seine  so  as  to  get  over  all 
difficulties,  I  ask  that  we  should  be  treated  as  we  deserve  and 
wish  to  be. 

M.  Waddington  :  May  I  profit  by  the  occasion  to  say  that 
the  Chamber  of  Commerce  will  be  most  happy  to  afford  the 
Association  an  opportunity,  if  you  will  do  us  the  honour,  of 
visiting  the  port.  I  think,  after  the  observations  which  have 
been  exchanged,  a  visit  of  that  sort  would  be  most  appropriate. 
After  talking  the  matter  over  with  the  Chairman  and  some  of  the 
Members  of  the  Council,  we  think  such  a  visit  might  be  paid  on 
Friday  morning  at  half-past  nine  o'clock  if  that  would  be  a 
suitable  hour,  when  a  tug  will  be  ready  by  the  quay  side,  and  we 
hope  you  will  take  advantage  of  the  excursion. 

The  Chairman  :  I  think,  gentlemen,  the  invitation  M.  Wad- 
dington has  been  good  enough  to  extend  to  us  will  be  accepted 
most  heartily  by  those  present 

I  am  given  to  understand,  what  I  can  well  believe,  that  nearly 
everyone  present  in  this  room  understands  English  and  probably 
speaks  it  a  great  deal  better  than  some  of  us  speak  French,  and, 
therefore,  we  do  not  propose  to  go  through  in  French  what  has 
already  been  said  in  English,  but  to  proceed  with  the  business  of 
the  day.  I  am  going  to  ask  M.  Waddington  to  be  good  enough 
to  move  a  resolution  following  this  discussion,  which  will  probably 
pxpress  the  views  of  the  meeting. 

M.  Waddington  :  This  is  the  Resolution,  gentlemen  :— 
'*  Having  regard  to  the  facilities  now  afforded  at  the  Port  of 
Rouen  for  the  rapid  and  safe  discharge  of  cargoes,  it  is  desirable 
that  the  conditions  of  contracts,  whether  charter-parties,  policies 
of  insurance,  or  others,  relating  to  the  carriage  of  goods  to  and 
from  the   port,  should  be  as  far  as  possible  similar  to  those 
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-contained  in  contracts  relating  to  the  carriage  of  goods  to  and 
from  other  ports  of  Western  Europe." 

You  will  see  that  reserves  the  questions  of  detail,  but  we  might 
add  the  words,  "  added  to  the  recent  improvements."  I  under- 
stand according  to  the  rules  of  the  Association  the  resolution 
should  not  be  put  to  the  vote  at  once,  and  it  would  be  but 
natural  that  notice  should  be  taken  of  the  resolution  after  the 
proposed  visit  to  the  port  has  taken  place,  when  you  will  be  able 
to  judge  for  yourselves,  and  that  would  be  better  than  any 
argument  we  could  put  forward. 

The  Chairman  :  I  think  it  would  be  better  that  it  should  be 
done  now,  and  I  will  ask  M.  Waddington  to  move  the  resolution 
and  M.  Deshayes  to  second  it,  if  he  will  be  good  enough  to 
do  so. 

M.  Waddington  :  Perhaps  on  Friday,  when  your  proceedings 
will  end,  we  shall  not  have  such  a  full  meeting  of  members  as  we 
have  to-day,  and,  therefore,  it  would  perhaps  be  better  to  vote  on 
the  resolution  at  once,  if  you  will  be  good  enough  to  do  so.  At 
the  suggestion  of  some  of  the  gentlemen  present  I  have  added  to 
the  resolution,  "  Having  regard  to  the  great  improvements  lately 
made  in  the  Seine  and  the  facilities  now  afforded,"  and  the 
resolution  now  stands  as  follows  : — "  Having  regard  to  the  great 
improvements  recently  made  in  the  estuary  of  the  Seine  and  to 
the  facilities  now  afforded  at  the  Port  of  Rouen  for  the  rapid  and 
safe  discharge  of  cargoes,  it  is  desirable  that  the  conditions  of 
contracts,  whether  charter-parties,  policies  of  insurance,  or  others, 
relating  to  the  carriage  of  goods  to  and  from  the  port  should  be 
as  far  as  possible  similar  to  those  contained  in  contracts  relating 
to  the  carriage  of  goods  to  and  from  other  ports  of  Western 
Europe." 

M.  Deshayes  :  I  second  the  resolution  which  has  been  pro- 
posed. 

Mr.  T.  R.  Miller  (representing  Chamber  of  Shipping  of 
United   Kingdom) :    I   have  great  pleasure   in   supporting  the 
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resolution,  but  I  am  afraid  several  of  my  colleagues  and  possibly 
myself  may  not  have  the  privilege  of  attending  on  Friday,  owing 
to  other  duties  which  call  us  away  from  Rouen  sooner  than  we 
expected. 

The  Chairman:  The  resolution  now  is  based  entirely  upon 
the  information  given  to  us  by  M.  Deshayes.  It  is  not  considered 
desirable  to  adjourn  the  consideration  of  this  matter  until  after 
the  visit  to  the  port,  which  we  are  making  on  Friday,  because  we 
feel  it  will  be  very  doubtful  if  we  have  a  meeting  of  any  consider- 
able number  of  members  on  that  day.  Therefore  I  beg  to 
put  to  the  meeting  the  resolution  which  has  been  proposed  by 
M.  Waddington  and  seconded  by  M.  Deshayes. 

The  resolution  was  put  and  carried  unanimously. 

International  Marine  Insurance  Rules. 

The  Chairman  :  I  now  call  upon  Mr.  T.  G.  Carver  to  put 
before  the  meeting  the  proposals  of  the  Committee  appointed  at 
the  Bufifalo  Conference  on  "  International  Rules  of  Marine 
Insurance  " ;  and  I  should  advise  him  to  do  so  in  English. 

Mr.  T.  G.  Carver,  Q.C.  (London),  then  presented  the 
following  Report  of  the  Committee  appointed  at  Buffalo  in 
1899: — 

Report. 

The  Committee  appointed  by  the  Council  consisted  of  the 
following  members : — 

The  Hon.  Addison  Brown,  U.S.  District  Judge,  New  York. 
The  Hon.  Robert  D.  Benedict,  LL.D.,  New  York. 
H.  G.  Ward,  New  York  and  Philadelphia. 
WiLHELMUS  Mynderse,  New  York. 
John  H.  Gourlie,  New  York. 
Harrington  Putnam,  New  York. 
Eugene  P.  Carver,  Boston. 
J.  Parker  Kirlin,  New  York. 
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The  Hon.  Mr.  Justice  Mathew,  London. 

Joseph  Walton,  Q.C,  London. 

John  Hollams,  London. 

Akroyd  Hyslop,  London. 

S.  A.  BouLTON,  London. 

W.  MiLBURN,  Junr.,  London. 

T.  G.  Carver,  Q.C,  London. 

Charles  McArthur,  M.P.,  Liverpool. 

Cray  Hill,  Liverpool 

W.  Gow,  Liverpool 

This  Committee  met  as  two  sections :  one,  the  United  States 
section,  in  New  York,  under  the  presidency  of  Judge  Addison 
Brown;  the  other — ^the  English — in  London,  under  the  presi- 
dency of  Mr.  Justice  Mathew.  The  questions  left  open  at 
Buffido,  and  the  draft  proposed  Rules  there  submitted,  were 
discussed  by  each  section  of  the  Committee  independently ;  and 
finally,  at  meetings  of  the  Committee  as  a  whole,  on  July  27 
and  29,  in  London,  under  the  presidency  of  Mr.  Justice  Mathew. 
Messrs.  Eugene  P.  Carver  and  J.  Parker  Kirlin  represented  the 
United  States  section  at  these  last  meetings. 

In  the  result  the  Committee  adopted  the  Rules  as  now 
presented  to  the  Conference,  certain  minor  differences,  which 
had  appeared  in  the  separate  conclusions  of  the  two  sections  of 
the  Committee,  having  proved  to  be  capable  of  settlement  in 
a  manner  agreeable  to  the  members  of  both  who  attended  the 
joint  meetings. 

It  will  be  seen  that  upon  the  question  left  open  at  Buffalo  as 
to  the  test  for  constructive  total  loss  in  cases  of  damage,  it  was 
resolved  to  adopt  the  rule  that  three-fourths  loss  shall  be 
regarded  as  constructively  total,  in  the  cases  of  ship  and  of 
cargo;  also  that  various  modifications  were  made  in  the  draft 
Rules  originally  submitted. 

The  Rules  thus  approved  are  as  follows : — 
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Insurance 
against  total 
loss  includes 
constructive 
total  loss. 
Actual  total 
loss. 


Constructive 
total  loss. 


Constructive 
total  loss  of 
ship. 


MARINE   INSURANCE  RULES. 

(As  approved  by  the  English  and  American  Committee 
appointed  at  Buffalo,) 


I. — Total  Loss. 


1.  An  insurance  against  total  loss  includes  a  constructive  as 
well  as  an  actual  total  loss  unless  a  different  intention  is  shown  in 
the  policy. 

2.  Where  by  a  peril  insured  against  an  insured  subject  is  de- 
stroyed, or  so  damaged  as  to  cease  to  be  a  thing  of  the  kind 
insured,  there  is  an  actual  total  loss. 

3.  Where  by  a  peril  insured  against  the  owner  of  an  insured 
subject  has  been  wholly  deprived  of  it,  and  either  there  is  no 
reasonable  prospect  of  recovering  it,  or  it  can  only  be  recovered 
on  paying  charges  upon  it  exceeding  the  recovered  value,  for ', 
which  the  assured  is  not  otherwise  liable,  there  is  an  actual  total 
loss,  although  the  subject  may  stUl  exist. 

4.  Where  by  a  peril  insured  against  the  owner  of  an  insured 
subject  is  deprived  of  the  possession  or  of  the  control  and  use  of 
it  indefinitely,  there  is  a  constructive  total  loss  of  the  subject 

5.  Where  by  a  peril  insured  against  a  ship  is  so  damaged  or  so 
placed  that  the  cost  of  recovering  and  repairing  her  would  exceed 
three-fourths  of  her  sound  value  before  the  disaster,  there  is  a 
constructive  total  loss  of  the  ship. 

(d)  The  cost  of  recovery  and  repair  is  to  be  estimated 
with  reference  to  the  circumstances  at  the  time  to  which 
the  estimate  relates  ;*  including  the  cost  of  prudent  temporaiy 
repairs  and  removal  to  a  port  of  repair,  and  also  any  neces- 
sary expenses  of  obtaining  money,  but  not  including  wages 
or  provisions  for  the  ships*  crew  at  the  port  of  repair. 

ip)  In  making  the  comparison  no  deduction  is  to  be 
made  from  the  cost  of  repairs  in  respect  of  new  for  old, 
or  in  respect  of  general  average  contributions  which  have 
^  •  See  Rule  7. 
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become  payable  by  other  interests  towards  the  cost  of 
repairs ;  but  deduction  is  to  be  made  of  contributions  which 
would  be  payable  by  other  interests  to  expenses  or  sacrifices 
to  be  incurred  or  made  after  the  time  to  which  the  estimate 
relates.* 

{c)  Regard  is  not  for  this  purpose  to  be  paid  to  any 
valuation  of  the  ship  in  the  policy,  unless  otherwise  expressly 
agreed  in  the  policy. 

6.  In  the  following  cases  there  is  a  constructive  total  loss  of  Constructive 

^  total  loss  of 

cargo : —  cargo. 

(i)  Where  owing  to  perils  insured  against  goods  are  left  at  a 
port  short  of  their  destination  because  ihey  cannot  be  carried 
forward ;  or  because  if  carried  forward  they  would  not  arrive  at 
the  destination  merchantable  as  things  of  the  kind  insured. 

(2)  Where  by  perils  insured  against  the  goods  are  lost  or 
damaged  to  the  extent  of  three-fourths  of  their  insurable  value. 

(3)  Where  by  perils  insured  against  the  carrying  ship  is  an 
actual  or  constructive  total  loss,  and  the  goods  are  not  forwarded 
under  the  original  contract  of  carriage,  and  they  can  only  be 
brought  to  their  destination  by  incurring  expenses  which  would 
exceed  three-fourths  of  their  gross  value  on  arrival  less  the 
expenses  of  selling. 

The  estimate  of  expenses  is  to  include  all  expenses 
of  recovering  and  preserving  the  goods  and  all  forwarding 
freight  which  would  be  incurred  after  the  time  to  which  the 
estimate  relates,*  but  not  any  salvage  or  other  expenses,  or 
general  average  contributions,  incurred  in  respect  of  the 
goods  before  that  time. 

7.  Where  notice  of  abandonment  has  been  given  to  the  insurer,  Time  for 
as  hereinafter  required,  the  estimate  of  whether  the  insured  subject  constructive 
was  a  constructive  total  loss  is  to  be  made  as  at  the  date  of  giving  *°**^  ^*^' 
that  notice.      Where  notice  of  abandonment  has   become  un- 
necessary the  estimate  is  to  be  made  as  at  the  date  of  the  sale  or 

other  event  which  made  it  unnecessary. 

*  See  Rule  7. 
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Notice  of  Abandonment, 

8.  The  assured  cannot  abandon  and  daim  as  for  a  total  loss, 
unless  the  insured  subject  has  become  an  actual  or  constructive 
total  loss. 
Claim  for  q.  Where  there  is  a  constructive  total  loss  of  an  insured  subjea 

CODStlUCtiTC 

total  loss  the  assured  is  entitled  to  claim  payment  of  the  full  amount 
^oS^*of"^°  insured  if  he  lias  duly  given  notice  that  he  abandons  to  the 
abandonment,  insurer  the  interest  in  the  subject  insured  by  him.     Failing  such 

notice  the  assured  can  only  claim  as  for  a  partial  loss,  except  in 

the  cases  mentioned  in  Rule  lo. 

(d)  The  notice  must  be  given  to  the  insurer  with  reasonable 
diligence  after  receipt  by  the  assured  of  information  of  the 
loss;  allowing  time  for  inquiry  where  the  information  is 
doubtful. 

(b)  The  notice  may  be  given  in  any  manner,  but  must 
indicate  the  intention  of  the  assured  to  abandon  the  insured 
interest  in  the  subject  insured  unconditionally. 

Where  notice  10.  Where  the  interest  of  the  assured  in  the  insured  subject 
m«*^ot "'  ^^^  ^^^^  justifiably  sold  before  he  has  had  full  opportunity  of 
necessary.        abandoning  it  to  the  insurer,  and  generally  where  no  benefit 

could  arise  to  the  insurer  if  notice  of  abandonment  were  given 

to  him,  such  notice  is  not  necessary,  and  the  assured  may  claim 

payment  in  full  without  it 

Also  notice  of  abandonment  is  not  necessary  from  an  insurer  to 

a  re-insurer. 

1 1.  Neither  the  right  to  abandon  and  claim  payment  in  fijil  nor 
the  right  to  refuse  to  accept  abandonment  is  prejudiced  by  efforts 
made  by  the  assured  or  insurer  to  save  or  diminish  the  loss  of 
the  thing  insured. 

Effect  of  Abandonment 

12.  Where  abandonment  of  the  subject  insured  has  been 
accepted,  or  where  there  is  an  actual  or  constructive  total  loss, 
the  insurer  becomes  entitled  on  payment  of  the  full  amount 
insured  to  his  ratable  proportion   of  all  that  remains  of  the 
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assured^s  interest  in  the  subject  insured,  as  from  the  time  of  the 
casualty  which  caused  the  loss ;  and  also  to  be  subrogated  in  like 
proportion  to  all  the  rights  and  remedies  of  the  assured  in  respect 
of  that  interest  or  the  loss  thereof. 

X3,  Where  freight  is  earned  by  the  ship  by  continuing  a  voyage  Freight 
after  becoming  transferred  to  the  insurer  of  ship  as  aforesaid  the  Samdonmcnt. 
freight  so  earned  is  to  be  apportioned  between  the  assured  and 
the  insurer  of  ship  in  proportion  to  the  distances  run  by  the  ship 
in  earning  that  freight  before  and  after  the  casualty. 

If  part  of  the  freight  for  the  voyage  has  been  received  in 
advance,  only  so  much  of  the  freight  earned  by  continuing  the 
voyage  will  belong  to  the  assured  as,  having  regard  to  the  freight 
received  in  advance,  will  give  him  his  pro  rata  share  of  the  whole. 


Effect  upon  Freight  Insurances, 

14.  For  the  purposes  of  an  insurance  of  freight,  any  freight 
apportioned  to  an  insurer  of  ship  under  the  circumstances  stated 
in  Rule  13  is  to  be  deemed  to  be  lost. 

15.  Where  freight  for  a  voyage  is  insured  generally  there  is  a 
total  loss  of  freight  if  by  perils  insured  against  the  cargo  has 
become  an  actual  or  constructive  total  loss,  and  no  goods  bearing 
freight  can  be  profitably  substituted  and  carried  to  the  destination. 

Where  specific  or  chartered  freight  is  insured  there  is  a  total 
loss  if  having  regard  to  the  freight  contract  no  part  of  that 
freight  can  be  earned. 

In  either  case  there  is  a  total  loss  of  freight  if  the  ship  has  by 
perils  insured  against  become  an  actual  or  constructive  total  loss 
and  no  part  of  the  cargo  can  be  forwarded  to  the  destination 
except  at  an  expense  to  the  shipowner  which  would  exceed  the 
freight  there  payable.  The  expense  to  be  estimated  for  this 
purpose  shall  include  all  expenses  of  forwarding  the  goods  which 
would  have  to  be  incurred  by  the  shipowner  as  from  the  time 
when  the  voyage  of  his  ship  was  given  up. 

But  if  in  any  czs&pro  rata  freight  has  become  payable  the  loss 
•of  freight  is  not  total. 
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II. — Partial  Loss  of  Ship:   Deductioks* 

1 6.  The  deductions  from  the  cost  of  repairs  in  respect  of  new 
for  old,  for  ascertaining  the  amount  of  a  partial  loss  of  ship^ 
shall  be  those  allowed  by  Rule  XIIL  of  the  York-Antwerp  Rules 
of  General  Average. 


III. — Effect  of  Negligence,  Unseaworthiness,  etc 

Wilfiilacts.  17.  An  insurer  is  not  liable  for  loss  or  damage  brought  about 

by  the  wilful  act  of  the  assured  himself,  although  the  proximate 
cause  may  have  been  a  peril  insured  against. 

Inherent  vice.  18.  An  insurer  is  not  liable  for  loss  or  damage  caused  proxi- 
mately by  any  inherent  vice,  weakness  of  nature  or  unsoundness 
in  condition  of  the  subject  insured,  or  of  the  thing  on  whose 
safety  that  depended. 

Wamatyof  19.  Upon  any  insurance  of  ship,  or  cargo,  or  of  any  interest 
'  dependent  upon  ship,  the  assured  warrants  as  follows  : — 

(i)  That  where  the  insurance  first  attaches  in  port  all 
reasonable  care  has  been  taken  to  make  the  ship  then  in  a 
fit  condition  to  lie  there. 

(2)  That  all  reasonable  care  will  be  taken  to  make  the 
ship  fit  and  properly  manned,  equipped,  and  documented  for 
her  voyage  on  each  sailing  from  any  port  during  the  currency 
of  the  insurance.  Provided  that  where  the  voyage  includes 
more  than  one  stage  it  will  suffice  that  reasonable  care  be 
taken  to  make  the  ship  fit  and  properly  manned,  equipped,  and 
documented  at  the  beginning  of  each  stage  for  that  stage. 

In  case  of  any  breach  of  this  warranty  the  insurer  is  not  liable 
for  any  loss  or  damage  consequent  thereon,  although  proximately 
caused  by  a  peril  insured  against  But  the  insurance  is  not  coo* 
ditional  on  performance  of  the  warranty  and  is  not  affected  by 
a  breach  thereof  except  as  above  stated ;  and  except  as  above 
provided,  there  is  not  any  wananty  of  the  fitness  of  the  ship  by 
the  assured. 
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2o.  £xce{)t  as  stated   in   Rule    19,  the  insurer  is  liable  for  Liability 
any  accidental  loss  or  damage  of  the  subject  insured,  caused  prox^Sely 
proximately  by  a  peril  insured  against ;  although  brought  about  or  ^^'H*?  ^ 
contributed  to  by  some  neglect  of  the  assured,  or  by  some  neglect  against. 
or  -wilful  act  of  his  servants  or  agents. 

IV. — Double  Insurances. 

3 1.  Where  an  interest  is  insured  against  the  same  risk  for  the 
same  assured  by  two  or  more  insurances  for  amounts  which 
together  exceed  the  agreed  or  insurable  value  of  that  interest, 
there  is  a  double  insurance. 

The  assured  may  in  such  a  case  recover  in  respect  of  a  loss 
under  any  of  the  policies  covering  it,  in  any  order,  unless  he  has 
already  received  indemnity  for  the  loss  as  estimated  upon  the 
valuation  in  that  policy. 

22.  Where  in  a  case  of  double  insurance  one  or  more  of  the 
insurers  have  duly  paid  a  loss,  they  are  entitled  to  contributions 
thereto  from  the  insurers  on  the  other  policies  which  cover  the 
loss,  so  that  the  amount  paid  shall  be  distributed  over  the  whole,. 
as  follows : — 

(a)  Where  the  policies  are  unvalued  or  agree  in  their 
valuations,  the  contribution  is  to  be  in  proportion  to  the 
amounts  insured. 

(d)  Where  the  valuations  in  the  policies  differ,  then : — 

(i)  In  case  of  partial  loss,  the  contribution  is  to  be  ir> 
proportion  to  the  liabilities  under  the  several  policies  in 
respect  of  that  loss. 

(2)  In  case  of  total  loss,  so  much  of  the  amount  paid 
under  any  policy  as  is  ascribable  to  the  part  of  the  valuation 
therein  which  is  covered  by  other  policies,  is  to  be  contri- 
buted to  by  those  policies  in  proportion  to  theix  liabilities  in 
respect  thereof. 

23.  The  assured  cannot  claim  any  return  of  premium  in  cases 
of  double  insurance  where  the  risk  has  attached. 
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Mr.  Carver  then  said  :  The  subject  upon  which  the  Committee 
have  been  engaged  is  not  now  a  new  one.  We  discussed  it 
at  very  considerable  length  last  year  at  the  Conference  held  at 
Buffalo,  and  it  then  stood  over  for  further  consideration  at  a 
Conference  which  it  was  hoped  would  be  held  in  this  place. 
I  am  afraid  I  am  bound  to  accept  the  suggestion  made  from 
the  Chair  and  address  you  in  English,  but  please  let  me  apologise 
for  so  doing.  I  feel  I  ought  to  address  you  in  French,  but 
I  really  could  not  do  it 

Now  the  subject  of  marine  insurance  was  brought  forward  with 
this  motive :  it  was  hoped  that  this  Association  might  do  some- 
thing in  regard  to  marine  insurance — something  like  what  was 
done  in  years  past  with  regard  to  the  law  of  general  average. 
This  Association  had  the  good  fortune  to  put  into  form  a  series 
of  rules  upon  the  law  of  general  average  which  are  now  practically 
adopted  in,  I  think,  all  maritime  countries.  The  motive  which 
animated  us  at  Buffalo  was  to  effect,  if  possible,  something  of  the 
same  kind  with  regard  to  the  law  of  marine  insurance.  The 
business  of  marine  insurance  is  international  business.  There  is 
nothing  local  in  it  The  objects  of  insurers  are  the  same  in  each 
country  which  is  transacting  maritime  commerce.  There  ought 
to  be  no  obstacle  to  a  community  of  rules  of  law  upon  the 
subject  May  I  ask  your  attention  to  the  fact,  which  I  shall 
again  refer  to  later,  that  1  am  talking  now  of  uniformity  of  mles 
of  law  and  not  uniformity  of  contract — uniformity  of  law.  We 
are  not  in  any  way  seeking  to  restrict  perfect  freedom  of  contract, 
but  are  endeavouring  to  establish  a  common  foundation  of  law 
on  which  contracts  may  be  based. 

There  ought  to  be  no  obstacle  to  a  community  of  rules  of  law 
upon  this  subject,  but  in  point  of  fact  the  development  of  the  law 
in  different  countries  has  led  to  very  serious  differences ;  and  the 
question  is  whether  it  is  worth  while  to  attempt  to  remove  those 
differences,  and,  if  so,  in  what  way  to  do  it  Differences  of  law  are, 
of  course,  obstructions  to  the  transaction  of  business  between 
peoples  of  different  States.  Where  the  business  is  of  a  class  which 
is  ordinarily  done  in  each  State  between  members  of  that  State  it 
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is  not  a  matter  of  much  importance ;  but  where  the  business  is 
of  a  kind  which  is  done  or  might  be  done  between  members  of 
different  States  the  obstruction  of  differing  systems  of  law  is 
serious.  Now  that  seems  to  be  the  case  with  regard  to  marine 
insurance.  The  business  of  insuring  marine  adventures  tends 
more  and  more  to  become  international  business,  and  there  can 
be  little  doubt  that  the  difference  in  the  legal  systems  restricts 
the  natural  movement  in  that  direction.  Those  who  have 
insurances  to  effect  are  debarred  from  effecting  them  with 
insurers  in  other  countries.  To  insure  a  ship  or  a  cargo  by 
policies  in  similar  form  in  two  or  more  countries,  as  is  often  a 
useful  thing  to  do,  would  be  to  have  quite  different  contracts 
in  respect  of  the  several  portions  of  the  subject-matter  covered 
under  the  separate  policies.  Or  again,  take  re-insurances.  A 
reinsurance,  say  in  England,  of  a  risk  which  has  been  taken,, 
say  in  France,  on  exactly  the  same  terms  of  contract  would 
generally  give  to  the  re-insured  underwriter  rights  materially- 
differing  from  the  obligations  which  he  has  incurred  under  the 
original  insurance.  I  know  of  course  expedients  are  adopted  by 
which  those  dif!iculties  and  differences  are  got  over;  but 
expedients  are  necessary,  and  I  think  really  what  we  are  trying 
to  do  here  is  to  find  out  a  good  and  sound  form  of  expedient. 
The  terms  of  contracts  made  in  several  countries  may  be  exactly 
alike  and  yet,  as  the  effect  of  each  has  to  be  determined  by  the 
law  of  the  country  in  which  it  was  made,  the  differences  of  law 
may  and  do  make  those  effects  widely  divergent. 

Let  me  illustrate  what  I  mean :  If  you  make  a  policy  of 
insurance  in  the  ordinary  form  in  France,  that  policy  does  not 
expressly  deal  with  very  many  of  the  subjects  which  are  likely  to 
arise  in  working  it  out.  The  policy,  for  instance,  will  say  nothing 
whatever  upon  the  question  as  to  when  the  loss  is  to  be  treated 
as  total,  and  when  it  is  to  be  treated  as  only  partial.  If  you  made 
that  policy  in  England,  and  made  it  in  exactly  the  same  terms,  again 
it  would  not  deal  with  the  question  when  is  the  loss  total  and 
when  is  it  partial.  In  each  country  the  law  must  supply  the  answer. 
The  law  does  supply  the  answer.     The  contract,  if  I  may  use  the 
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figure,  is  written  upon  a  background  of  law,  but  that  background 
of  law  is  one  thing  in  France,  and  it  is  another  thing  in  England. 
The  result  is,  when  the  question  comes  up  as  to  whether  there  has 
been  a  total  loss  or  not — 3.  question  not  dealt  with,  you  will 
observe,  by  the  terms  of  the  contract  itself— in  France  the 
answer  is  quite  different  from  what  it  is  when  it  comes  up  under 
the  same  contract  in  England.     There  is  the  difference. 

Take  another  illustration.     Suppose  the  contract  is   made  in 
France  (I  am  assuming  a  policy  on  ship),  and  the  ship  is  damaged 
and  there  is  a  partial  loss.     The  underwriter  pays  for  that  partial 
loss  by  reference  to  the   cost  of  repairing;  from  that  cost  of 
repairing  deductions  are  made,  *^  new  for  old,''  as  it  is  termed. 
Now  those  deductions  in  France  will,  under  the  ordinary  law  or 
custom,   be  different  from  what  they  are  in   England.     Here, 
again,  there  is  nothing  said  in  the  policy,  but  the  law  or  custom 
supplies  an  answer,  and  that  answer  is  different  in  one  country 
and  in  another.     Take  again  the  question  under  such  a  policy  of 
what  the  effect  of  negligence  on  the  part  of  the  insured  ship- 
owner is.     That  is  not  dealt  with  by  the  policy.     The  law,  which 
is   the   background  of  the  policy,   supplies  the  answer.     That 
answer  is  one  thing  in   France;   it  is   quite  another  thing  in 
England.     Or  suppose  the  question  is  as  to  the  effect  of  the 
ship's  having  sailed  in  an  unseaworthy  condition  on  a  voyage 
covered  by  the  insurance.     Again  the  policy  is  silent     The  law 
supplies  one  answer  in  France  and  a  different  answer  in  England. 
These  are  illustrations  from  the  very  matters   to  which  I  shall 
come  later  on,  but  I  want  first  to  draw  your  attention  to  what  the 
scheme  now  proposed  is. 

The  scheme  here  is,  as  I  said,  not  to  supply  a  form  of  policy, 
but  to  try  and  piece  together  from  the  different  conflicting  systems 
of  law  one  system  of  law  which  can,  by  adoption  in  all  policies, 
constitute  their  foundation  wherever  made ;  a  platform  upon  which 
they  may  all  stand.  Then,  when  you  have  got  this  common 
platform  you  may  do  exactly  as  insurers  and  assured  now  do — 
each  in  his  own  coimtry — ^make  your  own  stipulations  modifying 
that  system  of  law  for  your  particular  policy.      But  the  first 
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thing,  if  we  are  to  get  an3rthing  like  an  international  basis 
ibr  marine  insurance,  is  to  arrive  at  a  system  of  rules  which  can 
be  adopted  in  each  country.  That  is  what  we  were  seeking  to 
<lo  at  Buffalo. 

The  method  adopted  was  that  which  had  been  adopted  before 
with  regard  to  general  average.  You  might  of  course  devote 
your  energies  and  the  energy  of  this  Association  to  endeavour- 
ing to  obtain  legislation  in  the  different  countries;  but  such 
legislation  would,  I  conceive,  involve  in  each  country  a  change 
of  the  law,  and  the  legislature  of  each  country  would  have 
to  be  convinced  that  the  same  changes  of  the  law  should  be 
made.  You  would  have  to  get  exactly  similar  legislation  in  every 
country.  That  is  a  kind  of  thing  which  might  come  when  the 
practice  in  the  different  countries  had  become  uniform;  but  in 
the  present  state  of  things  everybody,  I  am  sure,  will  agree  with 
me  that  such  a  scheme  would  be  quite  hopeless ;  and,  therefore, 
the  attempt  has  not  been  suggested.  This  is  what  we  attempted : 
We  said,  "  Let  us  seek  out  where  the  serious  differences  of  law 
in  the  different  countries  occur.  Looking  at  the  codes  in  France, 
in  Germany,  in  Belgium,  and  in  Holland,  looking  at  the  law  in 
the  United  States  and  the  law  in  England,  where  are  the  really 
important  portions  of  the  law  in  which  there  are  conflicts  ?  " 

Looking  at  it  in  that  way,  one  came  to  the  conclusion  that 
there  were,  at  any  rate,  four  leading  subjects  on  which  these 
conflicts  occurred,  and  that  it  would  be  hopeless  to  try  and 
arrive  at  a  common  platform  of  law  unless  one  dealt  with  those 
four  subjects.  Putting  them  briefly,  they  are  these  :  (i)  What  is 
a  total  loss  ?  (2)  What  are  the  proper  deductions  to  be  made, 
new  for  old?  (3)  What  are  the  proper  eftects  to  be  given  to 
negligence  of  the  assured  and  his  servants,  and  to  unseaworthi- 
ness of  the  ship  ?  And,  (4) — a  very  important  point  if  you  are 
to  get  international  insurance — ^what  is  to  be  the  effect  of  double 
insurance  ? — that  is  to  say,  insuring  the  same  interest  twice 
over :  because  the  different  systems  of  law  are  violently  opposed 
to  one  another  on  that  subject. 

Upon  those   four   subjects   a  body  of  rules  was  drawn,  and 
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submitted  to  the  Conference  at  Buffitlo,  as  a  system  of  law 
covering  the  important  matters  on  which  legal  systems  differ. 
Those  rules,  if  adopted  in  a  policy,  would  have  the  effect  of 
making  the  law  of  that  policy,  the  legal  groundwork  of  it,  sub- 
stantially the  same  in  whatever  country  the  policy  was  made. 

The  Rules  were  not  resolved  upon;  but  resolutions  were 
submitted  containing  the  principles  of  those  rules,  and  those 
resolutions  were  voted  upon  (except  one  set  which  I  will  speak 
of  in  a  moment),  and  were  all  adopted.  The  one  set  of  reso- 
lutions which  was  not  adopted  was  that  which  dealt  with  the 
definition  of  total  loss — ^what  is  to  be  treated  as  total  loss  ?  That 
subject  was  referred  to  a  Committee  which  was  appointed,  partly 
in  the  United  States  and  partly  in  England.  That  Committee  has 
sat  in  two  sections.  In  the  United  States  several  meetings  were 
held  in  New  York  under  the  presidency  of  Judge  Addison  Brown, 
the  District  Court  Judge,  New  York,  who  took  great  interest  in 
the  subject.  The  other  section  of  the  Committee  met  in  London 
under  the  presidency  of  Mr.  Justice  Mathew,  of  our  High  Court 
of  Justice,  who  also  took  great  interest  in  the  subject  The  two 
sections  of  the  Committee  dealt  with  the  matter  and  dealt  with 
the  draft  rules  which  had  been  submitted,  and  came  very  nearly 
to  the  same  conclusions.  Afterwards  both  sections  of  the  Com- 
mittee met  in  London  at  the  end  of  July  under  the  presidency  of 
Mr.  Justice  Mathew,  and  after  a  certain  amount  of  discussion  the 
differences  between  the  two  sections  of  the  Committee  disap- 
peared, and  they  agreed  upon  the  body  of  rules  (which  are  the 
rules  submitted  at  Buffalo  modified)  now  submitted  for  your 
approval. 

I  shall  now  have  to'  ask  your  attention  to  the  rules  in  a  little 
detail,  if  I  am  not  trespassing  too  long  upon  your  time ;  but  on 
the  one  question  which  was  left  open  at  Buffalo,  that  is  to  say,  the 
definition  of  total  loss — ^what  is  to  be  treated  as  total  loss — ^the 
English  section  of  the  Committee  gave  way  both  to  what  was 
understood  to  be  the  Continental  view,  in  France,  Belgium,  and 
Holland,  as  to  what  the  definition  should  be  of  the  test  for  con- 
structive total  loss,  and  they  gave  way  to  the  opinion  of  the 
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United  States  representatives  on  the  Committee.  On  the  other 
hand,  the  United  States  Committee  to  some  extent  gave  way  from 
the  exact  definition  in  the  United  States,  and  agreed  in  effect  to- 
the  test  upon  the  Continent  of  Europe.  Therefore,  upon  that 
one  question  which  was  left  open,  it  comes  to  this,  that  we  have 
agreed  on  both  sides  of  the  Atlantic  to  come  in  to  what  is  the 
European  view.  Now  what  is  that  view?  The  position  is  this  : 
In  America  the  law  as  to  constructive  total  loss,  if  I  may  put  it 
very  generally,  is  that  if  the  ship  or  the  cargo  which  you  insure 
has  been  destroyed  or  lost  to  the  extent  of  one-half  of  its  value, 
that  is  to  be  taken,  as  between  the  assured  and  the  underwriter, 
as  a  total  loss.  We  in  England  use  the  expression,  *'  constructive 
total  loss."  That,  I  think^  is  not  an  expression  which  is  famiHar 
in  France  or  in  Europe  generally,  but  it  is  an  exceedingly  useful 
and  expressive  phrase.  We  say  it  is  a  constructive  total  loss — it 
is  for  business  purposes  to  be  considered  a  total  loss,  and  there- 
fore the  underwriter  must  pay  the  full  amount.  And  of  course, 
on  the  other  hand,  he  takes  what  remains  of  the  property, 
lliat  is  to  say,  speaking  in  what  I  think  is  more  the  language  of 
Continental  Europe,  there  is  a  right  to  abandon  and  receive 
payment  of  a  total  loss.  In  America  the  test  of  that  was  50  per 
cent.  We  said.  No,  the  test  is  100  per  cent,  there  must  be 
really  a  total  loss,  that  is  to  say,  the  whole  value  must  have 
gone.  Now  there  was  a  difference  of  opinion  between  us  and 
the  United  States;  but  when  we  look  at  Europe  we  find  that 
in  all  the  codes  there  is  a  half-way  house.  In  France,  75  percent, 
destruction  or  loss  means  total  loss  as  between  the  assured  and 
the  underwriter.  The  same  is  true  in  the  other  codes  which  have 
followed  the  French  code— in  Belgium  and  Holland.  In  Germany, 
where  the  code  is  in  very  many  respects  of  a  different  kind,  the 
same  again  appears— I  am  not  quite  certain  I  am  right  in  saying 
that,  but  I  think  substantially  it  is  true;  at  any  rate  75  per  cent, 
damage  is  regarded  as  making  the  ship  unworchy  of  repair. 

Now,  gentlemen,  we  considered  this  matter,  and  we  saw  there 
would  be  no  unanimity  unless  we  adopted  that  75  per  cent  basis. 
And  there  were  several  considerations  which  were  brought  before  the 
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•Conference  at  Buffalo  last  year  which  helped  us  to  come  to  that 
conclusion.  Perhaps  I  may  briefly  state  what  they  were.  First  of 
all,  it  is  a  much  simpler  system.  Under  the  English  system  what  you 
have  to  do  is  this  :  you  must  estimate  the  cost  of  recovering  and 
repairing  the  ship  ;  secondly,  you  must  estimate  what  will  be  the 
value  of  that  ship  when  it  is  repaired  ;  thirdly,  you  must  estimate, 
as  the  law  has  been  laid  down,  what  the  value  of  the  wreck  is  as 
it  lies.  All  those  three  estimates  have  to  be  brought  in  before 
you  can  make  your  calculation  as  to  whether  or  not  the  cost  of 
recovering  and  repairing  will  exceed  the  result  of  recovering  and 
repairing.  As  against  that  it  was  pointed  how  much  simpler  it  is 
to  have  the  one  estimate  of  what  the  cost  of  recovering  and 
repairing  will  be  and  compare  that  with  what  is  more  or  less  a 
known  quantity  beforehand^  namely,  what  the  value  of  the  ship 
had  been.  Therefore,  the  test  which  we  have  adopted  and  are 
submitting  for  your  approval  is  this,  that  it  shall  be  said  there  is 
a  total  loss  if  the  cost  of  recovering  and  repairing  will  amount  to 
three-fourths,  75  per  cent,  of  the  value  of  the  ship  in  her  sound 
state  before  the  accident.  Another  consideration  pointing  the 
same  way  was  this :  although  a  shipowner  is  only  to  get,  on  the 
theory  of  the  law,  an  indemnity,  it  was  pointed  out  that  he  i^ 
really  damaged  a  good  deal  more  than  merely  by  the  cost  of  j 

repairing  his  ship.  He  not  only  loses  the  amount  he  has  to  pay 
for  repairing,  but  also  he  loses  the  services  of  the  ship  during  the 
time  occupied  by  the  repairs.  That  certainly  is  a  loss  which  in 
the  English  system  is  not  taken  into  account. 

That  is  how  the  matter  stands,  and  perhaps  I  need  not  enlarge 
upon  it  further.  We  desire  to  arrive  at  a  basis  of  unanimity  and 
uniformity.  We  desire  also,  it  may  be,  to  get  an  advantage  from 
the  greater  simplicity  of  this  system,  and  therefore,  we  in  England 
determined  that  we  must  fall  in  with  what  was  the  expressed  wsh 
in  America  and  what  we  have  felt  no  doubt  at  all  would  be  the 
view  upon  the  Continent  of  Europe.  The  United  States  Com- 
mittee also  fall  in,  in  this  sense,  that  they  are  willing  and  desirous 
to  alter  their  test  from  50  per  cent  to  75  per  cent  j 

So  much   as  to  the  first  question,  with   regard  to  total  loss.  j 
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I  ought,  however,  to  add  that   in  the  code  of  France,  and  in 
the  codes  which  follow  that  of  France,  there  is  another  test  for 
total  loss  which  we  did  not  feel  able  to  adopt  at  all.     It  is  a  test 
which  has  come  from  the  history  of  the  law.     I  believe  I  am 
right  in  saying  that  it  is  not  really  practically  approved  in  France  : 
but  the  French  code  also  provides  for  a  right  to  abandon  in 
certain  other  cases  than  that  of  damage  to  the  extent  of  75  per 
cent     The  modern  code  (Article  369)  allows  abandonment  in 
cases  of  capture,  shipwreck  (naufrage),  **  ^chouement  avec  bris  " 
— which  I   translate  "  stranding  with  breaking " — innavigability 
by  perils  of  the   sea,  decree  of  a   foreign  power,  and  loss  or 
deterioration   of  the  effects  insured  amounting  to  not  less  than 
three-quarters.      There  have  been   great  discussions    over  the 
words  "  naufrage "  and  "  ^chouement  avec  bris,*'  which  I  need 
not  enter  into,  but  it  seems  clear  that   >^here  there  has  been 
disaster  to  a  ship  coming  within  the  meaning  of  "  naufrage "  or 
**  echouement  avec  bris  "  that  is  sufficient  to  entitle  the  assured  to 
abandon  without  reference  to  the  ultimate  consequences,  or  to 
vfc'hether  it  was  worth  while  to  raise  the  ship  or  to  get  her  off  the 
sirand ;  and,  further,  that  it  also  entitles  the  assured  of  cargo  on 
board  to  abandon  without  enquiring  whether  or  how  far  the  cargo 
has  been  affected.     So  that  if  you  get  a  ship  stranded  and  broken 
— whatever  "  broken  *'  may  mean,  which  I  confess  I  am  not  able 
to  tell  you — although  there  may  be  no  constructive  total  loss  in 
the  sense  of  7  5  per  cent,  damage,  and  although  the  cargo  may  be 
absolutely  uninjured,  there  is  a  right  at  once  on  the  part  of  ship 
or  cargo  to  say  to  the  underwriters,  "  Take  it  and  pay  us."     We 
felt  we  could  not  advocate  that,  and  we  were  strongly  supported 
in  that  view  by  what  we  have  found  to  have  been  the  view  in 
France.     Before  a  French  Commission,  which  sat  in  1865,  it  was 
proposed  to  abolish  this  right  of  abandonment  in  those  cases. 
The  matter  was  discussed,  but  it  was  thought  better  not  to  inter- 
fere with  the  law.     As  regards  cargo,  for  instance,  whilst  recog- 
nising that  the  loss  of  cargo  may  be  little  or  nothing,  and  knowing 
that  the  commercial  practice  was  to  exclude  this  legal  right  to 
abandon,  the  Commission  considered  it  better  to  retain  the  law 
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and  leave  those  who  wished  to  alter  it  by  contract  There  was 
reluctance  to  interfere  with  the  written  code.  We  are  not 
proposing  to  adopt  the  French  law  in  that  particular,  and  we 
submit  that  as  regards  cases  of  damage  the  one  test  should  be, 
Has  the  damage  amounted  to  75  per  cent,  of  the  value,  before  the 
accident,  of  the  ship  or  of  the  cargo  in  its  sound  state  ? 

I  ought  not  perhaps  to  go  further  into  this  matter,  although  there 
is  a  good  deal  to  be  said,  but  I  will  go  briefly  to  the  other  rules. 
We  have  had  the  advantage — but,  unfortunately,  I  am  afraid  this 
meeting  will  not  have  the  advantage — of  having  had  before  us  a 
criticism  of  the  rules  by  a  Belgian  Committee.  The  prints  of 
this  were  sent  off  from  London  on  Monday  morning,  but  have 
not  arrived.     I  suppose  they  are  somewhere  in  the  post-ofhce.^ 

The  Belgian  Committee  reported  upon  the  draft  rules  submitted 
at  Buffalo.  They  had  not  got  before  them  the  modifications 
which  have  been  made  by  the  American  and  English  Committees, 
and  therefore  they  at  once  raised  objection  to  the  proposal  to 
adopt  the  English  test  of  constructive  total  loss.  But  I  think  1 
may  say,  with  the  exception  of  that,  they  do  not  attack  our  other 
proposals  upon  that  portion  of  the  subject,  and  I  was  able  to 
write  and  point  out  to  them  that  we  had  adopted  what  was  the 
Belgian  rule.  If  you  have  the  rules  before  you,  you  will  see  that 
what  I  have  said  relates  to  the  first  fifteen  of  the  rules.  I  have 
not  gone  through  in  detail  the  mode  of  working  out  the  rule  of 
constructive  total  loss,  and,  as  everybody  who  understands  marine 
insurance  law  will  see,  it  requires  considerable  working  out. 
That  has  been  done  in  the  first  fifteen  rules,  which  at  present  i 
pass  over,  having  said  what  I  have  said  about  them.  The  heads 
of  them  are  :  total  loss  ;  notice  of  aban^ionment ;  effect  of 
abandonment ;  effect  upon  freight  insurances. 

The  second  difference  which  one  needs  to  deal  with — and  it 
may  be  dealt  with  in  a  most  simple  manner — is  the  matter  of 
deductions  in  the  case  of  p)artial  loss  of  ship.  That  is  Rule  16, 
which  deals  with  it  simply  by  adopting  a  carefully  drawn  rule  of 
deductions  made  in  the  York-Antwerp  Rules  of  General  Average. 
*  See  below,  p.  179. 
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Then  we  come  to  the  third  group  of  rules,  upon   which   I 

anticipate  there  may  be  some  considerable  difference  of  opinion 

amongst  those  gentlemen  who  know  and  are  familiar  with  the 

French  law.     That  is  found  to  be  the  case  in  the  report  of  the 

Belgian  Committee.     The  questions  are :  What  is  the  effect  of 

negligence  on  the  part  of  the  assured  upon  the  policy  of  insurance, 

and  what  is  the  effect  of  unseaworthiness  of  the  ship  upon  the 

policy  of  insurance  ?    As  regards  negligence,  I  prepared  a  note 

(which  I  hoped  would  have  been  in  your  hands,  but  unfortunately 

that  also  has  gone  astray)  criticising  what  was  said  by  the  Belgian 

Committee.^     If  I  may,  I  can  most  shortly  put  the  matter  before 

you  by  reading  part  of  that  note  upon  that  subject : — "  The  Belgian 

report  indicates  that  the  insurer  ought  in  no  case  to  be  liable  for 

losses  which  have  been  contributed  to  by  personal  negligence  of  the 

assured ;  that,  as  regards  servants  of  the  assured,  negligence  of 

some  classes  of  servants  should  vitiate  his  claim  while  negligence 

of  others  should  not ;  and,  that  fraud  of  servants  chosen  by  the 

assured  should  always  vitiate  it     And  the  report  suggests  that 

negligence  producing   unseaworthiness  of  the  ship  should    be 

treated  in  the  same  category  as  negligence  in  other  matters. 

Under  the  proposed  rules,  on  the  other  hand,  the  fundamental 

question  is.  Has  the  loss  resulted  proximately  from  a  peril  insured 

against?     If  it  has,  the  circumstance  that  the  peril  has  operated 

owing  to  negligence  of  the  assured,  or  his  servants,  is  regarded  as 

immaterial ;  unless,  indeed,  the  ship  has  sailed  unseaworthy  in 

consequence.     As  regards  fraud,  though  the  insurer  is  not  to  be 

liable  for  losses  brought  about  by  any  wilful  act  of  the  assured 

himself,  no  distinction  is  made  between  neglects  of  his  servants 

and  wilful  acts  by  them,  to  which  he  is  no  party*     The  following 

questions  then  have  to  be  considered : — (i)  Should  there  be  a 

distinction  between   losses  by   perils  insured    against    due    to 

negligence,  and  losses  not  so   due?      (2)  Should  there  be  a 

distinction    between    personal    negligence   of  the    assured  and 

negligence  of  his  servants  and  agents?     (3)  Should  there    be 

a  distinction  between   one   class    of  servants  and  agents    and 

*  Sec  below,  p.  188. 
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another  ?  (4)  Should  fraud  of  a  servant  vitiate  the  claim  of  an 
assured  ? 

"  (i)  The  object  of  insurance  is  to  cover  accidental  losses.  It 
is  immaterial  to  ithe  assured  whether  the  accident  has  been 
brought  about  by  negligence  or  not.  He  wants  to  be  protected 
against  its  consequences.  There  is  no  rule  or  need  in  law  or  in 
morals  standing  in  the  way  of  that.  The  distinction  between 
negligence  and  fraud  is  here  all-important.  An  assured  must  not 
take  advantage  of  his  own  fraud.  No  body  of  rules  such  as  this 
could  properly  allow  him  to  do  so.  But  carelessness,  failure  of 
skill,  imprudence,  are  among  the  ordinary  causes  which  lead  to 
losses  by  marine  perils.  To  exclude  indemnity  for  such  losses 
merely  because  they  have  been  so  brought  about  would  be  to  shut 
out  the  indemnity  which  every  prudent  shipowner  or  merchant 
is  sure  to  want.  It  would  therefore  be  to  make  your  rules 
inappropriate  to  the  needs  which  have  to  be  satisfied. 

"  (2)  Ought  there  to  be  a  difference  when  the  negligence  has 
been  of  the  assured  personally  ?  Remembering  always  that  we 
exclude  fraud  of  the  assured,  why  should  there  be  a  difference 
between  his  neglects  or  imprudences  and  those  of  others  whom 
he  has  employed  to'do  his  work  for  him?  If  there  is  to  be  an 
obligation  on  the  assured  to  conduct  the  adventure  with  care, 
a  failure  of  care  by  sen'ants  should  have  the  same  effect  as  a 
personal  failure.  Why  is  an  assured  who  navigates  his  own  ship 
to  be  in  a  different  position  from  one  who  employs  a  master  ?  If 
the  ship  is  lost  by  bad  navigation,  the  underwriter  should  be 
responsible  in  both  cases  or  in  neither.  Again,  why  should  an 
assured  who  personally  looks  after  the  equipment  of  his  ship,  or 
the  stowage  of  her  cargo,  be  in  a  different  position  from  one  who 
leaves  all  such  work  to  others?  Why  is  the  small  shipowner 
who  works  himself  to  be  worse  off,  as  regards  his  insurances,  than 
the  man  who  works  a  large  line  through  his  superintendents,  from 
the  security  of  an  office  ?  The  difficulty  in  applying  fairly  such 
a  distinction  between  personal  acts  and  acts  of  agents  is,  that 
there  is  no  obligation  to  act  personally.  As  towards  insurers, 
any  particular  act  of  the  adventure  may  be  done  by  the  assured 
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himself  or  by  others,  as  he  chooses.  To  make  the  insurer's 
liability  turn  upon  the  chance  of  who  has  done  that  act,  is  to 
introduce  a  needless  uncertainty  and  inequality.  Either  an 
insurer  should  be  allowed  to  assert  that  careful  conduct  in 
navigation,  or  other  matters,  is  a  condition  of  his  obligation,  or 
he  should  not.  If  not,  the  fact  that  the  want  of  care  lay  with 
the  assured  himself  should  make  no  difference. 

"  (3)  Then  should  there  be  a  distinction  between  acts  of  the 
master  and  crew  and  acts  of  other  agents?  I  understand  that 
such  a  difference  has  been  read  into  the  Continental  codes 
through  the  meaning  given  to  the  peril  of  *  barratry  of  the  master 
and  mariners.'  " 

I  understand  there  is  really  no  distinction  expressly  made 
in  the  French  code  between  negligence  of  people  on  shore 
and  negligence  of  the  people  on  board  ;  but  the  word 
**  barratry,"  which  comes  into  most  policies,  is  construed  to 
mean  negligence  of  the  master  and  mariners;  and,  I  believe, 
is  construed  not  to  include  fraudulent  conduct  of  the  master, 
the  very  case  which  we  consider  to  be  covered  by  it.  "The 
Belgian  report  suggests  that  this  distinction  between  the  master 
and  crew  and  the  other  agents  of  the  shipowner  should  be 
extended  to  all  servants  doing  work  on  board  the  ship.  But  no 
reason  is  given  for  this.  Perhaps  the  line  suggested  is  rather 
between  those  who  are  and  are  not  engaged  in  fitting  the  vessel 
out,  rather  than  between  those  who  work  on  board  and  those 
who  work  on  shore.  If  so,  we  get  near  to  the  condition  of 
seaworthiness  presendy  to  be  considered."  In  England  we  say  it 
does  not  matter  at  all  whether  the  accident  by  perils  of  the  sea 
— perils  insured  against — has  come  about  by  negligence  or  not,  but 
we  say  the  shipowner  must  start  with  his  ship  seaworthy.  In 
France  they  say  nothing  about  seaworthiness  ;  but  they  say  losses^ 
by  perils  insured  against  are  not  covered  by  the  policy  where 
they  have  been  brought  about  by  negligence,  unless  it  is  negli- 
gence of  the  master  and  mariners.  That  is  approaching  the 
thing  from  different  sides,  but  the  results  are  remarkably  nearly- 
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alike ;  with  this  difference,  that  whereas  our  rule  is  a  hard-and- 
fast  rule,  and  says  the  ship  must  be  seaworthy,  the  French  rule, 
as  I  construe  it,  says  there  must  not  be  negligence  in  making  her 
seaworthy,  and  that  is  the  distinction  which  I  want  to  labour 
a  little  further  on. 

(4)  Proceeding  to  the  fourth  question  put  above :  as  already 
said,  ''fraud  or  wilfully  illegal  conduct  of  an  assured  must  vitiate 
his  claim ;  but  is  that  true  of  similar  conduct  on  the  part  of  his 
servants  ?  The  Belgian  report  suggests  that  fraud  of  the  captam 
chosen  by  the  shipowner  should  not  be  covered.  That  shows 
how  diflferently  the  peril  of  barratry  has  been  understood  As  we 
understand  it,  that  peril  is  the  risk  of  wrongful  acts  of  the  master 
and  crew  done  hostilely  to  the  assured.  It  is  nearly  always 
expressly  insured  against,  and  it  seems  one  which  a  prudent 
owner  may  well  desire  to  have  covered. 

''  To  sum  up,  it  appears  to  be  necessary  for  the  usefulness  of  a 
body  of  insurance  rules  that  they  should  make  insurers  indemnify 
against  losses  by  perils  insured  against,  even  though  occasioned 
by  negligence,  want  of  skill,  or  imprudence.  Also  that,  as 
towards  insurers,  there  is  no  valid  distinction  between  n^ligent 
but  innocent  acts  of  the  assured,  and  similar  acts  of  his  servants. 
But  that,  as  regards  wilful  wrongful  acts,  that  distinctioix^hould  be 
drawn." 

So  far  as  regards  negligence  and  fraud.  But  in  the  system  of 
law  which  operates  in  America  and  which  operates  in  England 
there  is  a  qualification  that  the  ship  must,  for  the  effectiveness  of 
certain  forms  of  policy,  have  been  seaworthy  on  sailing,  in  the 
absence  of  express  agreement  an  absolute  obligation  to  have  the 
ship  seaworthy  on  sailing  is  implied,  and  is  a  condition  of  the 
policy.  So  that  though  the  defect  may  have  been  a  latent  defect 
which  no  skilful,  careful  man  could  discover,  and  whether  that 
defect  has  caused  the  loss,  or  something  else  has  caused  the  loss, 
the  claim  against  the  underwriters  is  invalid.  The  policy  is  a 
void  policy  if  the  ship  starts  in  an  unseaworthy  state,  in  fact, 
although  there  may  have  been  no  negligence  and  no  fault  on  the 
part  of  the  shipowner  or  anybody  else  in  letting  her  so  sail    On 
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that  subject  our  law  seems  unjustly  severe,  and  it  certainly  is  in 
conflict  with  the  rules  of  Continental  Europe.  In  our  view  under- 
writers cannot  fairly  ask  for  such  an  absolute  warranty  and 
condition.  And  we  know  in  practice  that  its  very  severity  makes 
it  very  difficult  for  underwriters  in  England,  and  I  believe  in 
America,  to  rely  upon  it.  They  do  not  care  to  rely  upon  it,  or, 
if  they  do  rely  upon  it,  juries  are  very  slow  indeed  to  help  them 
by  their  verdicts. 

Then  why  should  we  not,  on  that  subject,  come  to  the 
Continental  view?  We  thought  we  fairly  could,  and  have 
proposed  two  things.  First,  that  there  shall  not  be  any  absolute 
warranty  of  the  seaworthiness  of  the  ship  on  starting  on  the 
voyage,  but  merely  an  undertaking  by  the  shipowner  to  use  all 
reasonable  care  with  that  object  Secondly,  again  adopting  the 
view  of  Continental  Europe,  we  propose  that  where  there  has 
l)een  a  breach  of  that  undertaking  to  use  all  reasonable  care  in 
sendmg  the  ship  to  sea  seaworthy,  the  consequence  of  that  breach 
shall  not  be  to  vitiate-  the  whole  policy,  but  merely  to  disqualify 
the  shipowner  from  making  any  claim  for  a  loss  which  has 
resulted  from  that  breach.  Under  the  law  as  it  at  present  stands 
ill  America  and  in  England,  if  a  ship  goes  to  sea  with  an 
insufficient  quantity  of  coals  for  the  voyage  she  is  unseaworthy, 
and  she  may  be  lost  by  a  peril  of  the  sea  before  half  the  coals 
have  been  used  and  before  any  difficulty  from  want  of  coals 
has  arisen,  but  the  policy  is  a  void  policy  and  no  claim  can 
therefore  be  made.  We  propose  to  depart  from  our  rules  on  that 
point  and  to  adopt  what  is  in  effect,  I  think,  the  Continental 
view. 

A  further  point,  and  one  of  considerable  importance,  is  this. 
This  severe  rule  of  absolute  warranty  and  condition  of  sea- 
worthiness applies  in  England  only  in  the  case  of  voyage  policies ; 
it  is  a  sort  of  chance  that  it  has  been  so  held,  but  it  has  been 
held,  and  is  part  of  our  law,  that  it  does  not  apply  to  time 
policies.  The  need,  if  any,  for  it  exists  as  much  with  time 
policies  as  with  voyage  policies;  but  inasmuch  as  time  policies 
may  attach  when  the  ship  is  at  sea  it  was  considered  that  a 
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promise  that  the  ship  was  seaworthy  at  the  time  of  the  policy 
attaching  could  not  be  implied ;  and  the  result  is,  therefore,  that 
no  warranty  at  all  is  implied.  That  has  not  been  the  view,  as  I 
understand,  in  the  United  States ;  I  believe  it  is  there  held  that  a 
warranty  of  seaworthiness  applies  in  the  case  of  time  policies  as 
well  as  in  voyage  policies.  And  on  the  Continent  of  Europe  the 
rules  about  the  necessity  of  care  in  equipping  the  ship  and 
sending  her  to  sea  fit  seem  to  apply  just  as  well  in  a  time  policy 
as  in  a  voyage  policy.  We  propose  to  make  one  rule  applicable 
to  the  whole,  that  is  to  say,  that  on  each  commencement  of  a 
voyage  there  shall  be  an  undertaking  by  the  assured  that  all 
reasonable  care  has  been  used  to  have  the  ship  fit  for  the  voyage, 
and  that  he  shall  not  have  a  claim  on  his  underwriter  for  any  loss 
which  may  happen  in  consequence  of  the  ship's  unfitness  at  that 
time. 

The  fourth  group  of  the  proi>osed  Rules  deals  with  double 
insurances.  As  to  that  I  think  I  need  say  very  little.  The 
English  rule  is  that  all  policies  entered  into  are  treated  as  being 
valid ;  if  a  thing  is  insured,  say  twice  or  three  times  over,  each 
policy  is  liable  for  the  full  amount  until  that  has  been  received 
once  by  the  assured :  but  the '  different  underwriters  have  rights 
of  contribution  in/er  se.     In  America  the  rule  was  different. 

Mr.  Eugene  P.  Carver  (Boston,  Mass.) :  The  rule  was  the 
same  but  the  policy  was  different. 

Mr.  T.  G.  Carver  :  Perhaps  I  am  wrong  in  saying  what  it  was ; 
but,  anyhow,  on  the  Continent  of  Europe  it  was  different.  The 
law  there  is,  if  you  have  policies  say  for  ;^2ooo  upon  a  ship  worth 
only  jCisoo  you  have  to  take  the  policies  in  order  of  date;  and 
the  first  policies  up  to  ;^i5oo  in  point  of  date  are  all  valid,  while 
those  that  go  beyond  are  invalid  and  have  no  effect.  I  have  not 
so  far  found  any  difference  of  opinion  that  the  English  rule  is  the 
right  one ;  namely,  to  treat  all  the  policies  as  valid  and  let  the 
underwriters  contribute  ifi/et'  se.  That  was  certainly  the  view  in 
Buffalo,  and  I  find  from  the  Belgian  report  it  is  also  the  view  of 
the  Belgian  Committee.     I  hope  I  may  not  be  wrong  in  assuming 
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that  the  same  view  will  be  taken  by  other  members  of  this 
Conference  from  other  countries. 

That  being  the  position,  I  think  I  have  little  more  to  say, 
beyond  proposing  that  these  rules  shall  be  adopted;  but  I  am 
apprehensive  of  a  certain  misunderstanding  of  what  our  scheme 
is,  so  may  I  just  reiterate  what  I  said  before.  The  object 
here  is  not  to  dictate  the  form  of  contract.  The  object  is  to 
form  a  code  of  rules  covering  those  portions  of  the  law  on  which 
conflicts  arise,  so  that  by  adopting  that  code  in  your  policy — 
whether  you  make  it  in  France,  or  Belgium,  or  Germany,  or 
England — if  you  have  got  that  little  code,  supplemented  of  course 
by  the  local  law,  the  law  of  the  country  in  which  the  policy  is 
made,  you  will  substantially  have  one  platform  of  law  common 
for  all,  and  it  will  be  immaterial  therefore  where  your  policy  is 
made.  Starting  from  that,  I  suggest  there  need  be  no  difhculty 
in  making  your  special  contract ;  just  as  you  make  your  special 
contract  if  you  are  living  in  France  on  the  basis  of  the  French 
law ;  you  modify  the  French  law  by  inserting  provisions  which 
are  contrary  to  what  the  law  would  infer  if  there  were  no 
provisions.  Take  an  illustration  which  I  have  in  my  mind.  It  is 
said  to  me  that  these  rules  cannot  be  accepted  by  shipowners  in 
England  because  they  insure  their  vessels  on  time  policies,  and 
they  do  not  want  and  will  not  be  willing  to  undertake  any 
warranty  of  seaworthiness  at  all.  The  law  of  England  does  not 
infer  such  a  warranty  of  seaworthiness,  and  they  have  adapted 
their  business  to  that  state  of  the  law.  I  for  one  do  not  wish, 
and  I  do  not  think  anybody  else  is  wishing,  to  require  them  to 
give  any  warranty.  But  I  do  say  that  this  body  of  rules  may  be 
taken  as  putting  the  law  as  it  should  be  in  the  ordinary  case ;  and 
you  can  in  any  particular  policies  say  that  the  warranty  of  sea- 
worthiness is  waived,  or  whatever  may  be  the  appropriate 
expression.  I  repeat  that  we  are  not  seeking  to  dictate  a  form  of 
policy,  but  are  endeavouring  to  find  a  platform  of  law  which  may 
be  adopted  in  all  countries,  so  as  to  have  all  policies,  wherever 
written,  written  upon  the  same  background. 

May  I  suggest  that  it  would  be  well  to  take  these  rules  by 
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sections.  The  first  section,  dealing  with  total  loss,  consists  of 
rules  which  are  interdependent  and  form  one  whole ;  but  it  is 
independent  of  the  other  three  sections,  and  I  would  move  that 
the  first  fifteen  rules,  as  approved  by  the  American  and  English 
Committees,  be  adopted  by  the  present  Conference. 

Dr.  GovARE  (Paris) :  Gentlemen,  I  must  first  apologize  for 
speaking  in  English  when  I  only  know  that  language  so 
imperfectly,  but  all  the  same  I  think  I  shall  be  better  understood 
than  if  I  spoke  in  French. 

I  am  not  going  to  make  a  speech,  but  only  a  few  remarks.  I 
have  been  listening  with  the  greatest  attention  to  the  very  learned 
and  interesting  remarks  that  Mr.  Carver  has  just  made  to  us,  and 
I  think  that  we  all  took  the  greatest  pleasure  in  listening  to  him ; 
but  the  paper  containing  what  is  called  "  Marine  Insurance 
Rules  "  was  given  to  us  only  yesterday  afternoon,  so  none  of  us 
have,  I  think,  had  sufficient  time  to  gain  full  knowledge  of  it  and 
to  read  it  thoroughly  and  to  think  about  it,  or  even  to  see  if  there 
are  not  some  modifications  that  might  be  introduced.  The 
matter  is  not  an  ordinary  one,  as  Mr.  Carver  told  us  most 
candidly,  and  the  object  of  these  rules  is  that  they  should  become 
a  general  code  for  the  whole  of  Europe,  or  rather  for  the  whole 
civilized  world,  including  the  United  States  of  America  and  all 
other  countries.  Therefore  it  would  become  practically  the  code 
for  maritime  insurance  for  England  and  the  United  States  and 
also  for  France,  for  Spain,  for  Germany,  and  for  all  countries. 
Mr.  Carver  said  that  comparison  has  to  be  made  between  the 
Anglo-Saxon,  the  English  and  American,  legislation  and  the 
Continental  law.  The  whole  of  these  rules — a  most  elaborate 
work — have  been  drafted  by  English  and  American  gendemen 
exclusively.  There  was  not  one  Continental  lawyer  who  took 
part  in  the  work.  The  consequence  is  we  Continental  lawyers 
want  to  consider  it.  We  only  obtained  copies  of  the  draft  rules 
yesterday  and  we  have  only  this  morning  hear4  Mr.  Carver's 
explanatory  remarks ;  and  this  is  all  so  extremely  speedy  that  it 
does  not  give  us  time  enough  for  reflection.    We  want  to  consider 
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whether  the  proposals  made  in  the  draft  of  rules  are  not  likely  to 
give  rise  to  other  nuisances  and  inconveniences.  We  all  know 
the  nuisances  and  inconveniences  of  the  actual  law,  but  we  do  not 
know  if,  when  we  alter  the  actual  law  and  put  another  law  instead 
of  it,  we  may  not  bring  in  other  nuisances  and  inconveniences 
perhaps  greater  and  more  dangerous  than  the  ones  we  are 
suffering  from  now.  We  do  not  say  it  will  be  so,  but  we  say  it 
might  be  so,  and  the  only  way  to  know  if  it  will  be  or  might  be  is 
to  think  about  it — not  now,  not  this  afternoon.  Unfortunately^ 
looking  all  round  me  I  see  that  the  Continental  lawyers  gathered 
here  are  so  few  that  they  would  not  be  really  representative  of  the 
Continent.  We  are  a  few  Frenchmen ;  you  are  many  Englishmen 
and  many  Americans.  I  do  not  see  any  Spanish  representatives 
here,  and  I  do  not  think  there  is  a  German  amongst  us.  In  fact 
I  can  say  that  the  Continent  is  not  sufficiently  represented. 
Then  what  would  be  the  thing  to  do  ? — and  this  is  the  proposition 
I  have  to  make.  Next  year,  in  Hamburg,  in  the  beginning  of 
June  or  July,  1901,  the  Comit^  Maritime  International  will 
have  a  meeting.  At  that  meeting  many  of  the  members  of 
this  Association  will  take  part.  I  know  Mr.  Carver  is  also  a 
member  of  the  International  Maritime  Committee.  Then  we 
might,  on  the  Continent,  give  time  to  the  consideration  of  this. 
matter,  warning  the  members  of  the  Association  that  that  will- be 
the  question  that  will  have  to  be  discussed.  We  might  then 
thoroughly  discuss  the  question  again  from  perhaps  the  more 
Continental  point  of  view,  so  that  il  would  act  as  a  counterbalance 
— having  on  the  one  side  the  English  and  American  view,  and, 
on  the  other  side,  the  Continental  view,  which  will  perhaps  agree 
with  the  English  and  American  ;  but  that  I  cannot  say.  Perhaps 
it  would  not  agree,  and  then  we  can  have  an  exact  composite 
work — taking  in  on  the  one  hand  the  English  and  American  view 
and  on  the  other  hand  the  Continental  view,  and  comparing  thera^ 
Then  and  only  then  can  you  make  it  an  exact  and  good  work. 
It  is  for  that  reason  I  think  that  what  we  ought  to  do  now  is  to 
thank  Mr.  Carver  and  the  Committee  for  their  most  valuable 
work,  keeping  it  in  store  for  a  little  while  in  order  to  see  what  the 
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Continental  lawyers  and  practical  men  will  say  for  or  against  it, 
and  then,  only  after  next  year,  we  could  have  another  meeting 
and  decide  upon  it  after  we  have  made  a  proper  general 
examination  of  the  question.  I  propose  the  following  amend- 
ment :  *'  The  Conference  proposes  to  defer  the  examination  of 
the  Rules  of  International  Marine  Insurance  to  the  next  meeting 
of  the  Association,  in  order  to  allow  the  Continental  nations  to 
study  the  new  rules  and  to  express  their  opinion." 

"  La  Conference  propose  de  surseoir  h  Texameu  des  regies 
d'assurances  maritimes  intemationales  jusqu'h  la  ]>rochaine 
reunion  de  TAssociation,  pour  permettre  aux  repr^ntants  des 
nations  Continentales  d'^tudier  les  regies  nouvelles  proposees  et 
d'exprimer  leur  avis." 

Mr.  T.  R.  Miller  :  I  have  had  no  communication  with  Dr. 
Govare,  but  his  opinion  happens  to  fall  in  with  that  of  several  of 
my  colleagues,  including  my  own,  with  regard  to  this  matter.  I  had 
intended  proposing  the  following  resolution,  and  I  do  so  for  the 
reason,  I  think,  enunciated  by  Mr.  Carver,  when  he  points  out  to 
us  the  great  difficulties  that  do  exist  in  formulating  a  set  or  code 
of  rules  for  the  purpose  of  marine  insurance.  I  am  sure  we  are 
all  grati6ed  to  hear  what  has  fallen  from  Mr.  Carver.  He  is  a 
past-master  in  matters  concerning  marine  insurance,  but  I  do  not 
intend  to  follow  him  in  the  many  remarks  he  has  made  further 
than  to  say  this,  that  it  is  clearly  the  English  view  that  is  repre- 
.sented  by  Mr.  Carver  and  the  other  English  gentlemen  who  have 
prepared  this  very  able  report.  Subject  to  modification  after 
hearing  the  views  of  some  other  gentlemen  probably,  but  in  order 
to  bring  the  matter  to  a  conclusion,  I  had  intended  to  propose, 
and  shall  do  so  now,  the  following  resolution :  "  That  the 
proposals  of  the  Committee  appointed  at  the  Buffalo  Conference, 
1899,  on  International  Rules  of  Marine  Insurance  be  referred 
back  to  the  said  Committee  for  further  consideration,  with  a 
recommendation  that  the  said  Committee  confer  with  the 
Chamber  of  Shipping  of  the  United  Kingdom  and  its  affiliated 
^sociations,  together  with  the  representatives  of  other  nations 
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and  also  the  Committee  who  assisted  in  the  drafting  of  the  late 
Lord  Herscheirs  Bill."  As  you  all  know,  a  very  valuable  attempt 
was  made  by  Lord  Herschell,  and  since  then  by  others,  with  a 
view  to  codifying  the  various  clauses  relating  to  marine  insurance. 
Perhaps  it  would  be  as  well  to  mention  the  names  of  the  gentle- 
men who  assisted  in  the  preparation  of  the  Bill :  Mr.  John  Glover 
(now  Sir  John  Glover),  Mr.  William  Milbum,  junior,  Mr.  Mac- 
kenzie (of  Liverpool),  Mr.  C.  H.  Hogg,  average  adjuster,  Mr.  E. 
H.  Street,  Mr.  Douglas  Owen,  Mr.  William  Walton,  and  Mr. 
Vallance  (of  Liverpool).  I  do  not  know  whether  it  is  desirable 
I  should  say  any  more  on  this  subject,  but  I  have  great  pleasure 
in  moving  that  resolution.  Of  course  a  very  great  deal  might  be 
said  in  connection  with  what  Mr.  Carver  has  said  this  morning 
with  regard  to  the  liabilities  of  insurers  and  shipowners  as  regards 
cargo,  not  necessarily  as  regards  the  ship,  as  also  with  regard  to 
double  insurance — and  double  insurance  is  a  question  which  I 
think  requires  very  serious  consideration  even  beyond  what 
is  proposed  in  the  report.  However,  I  leave  those  matters, 
because  I  take  it  the  possibility  is  that  the  question  will  be 
deferred. 

Mr.  Eugene  P.  Carver  (Boston,  Mass.) :  I  should  like  to 
second  Mr.  Carver's  motion,  so  as  to  bring  the  matter  before  the 
Association.  In  seconding  the  motion,  I  should  like  to  make  a 
few  remarks,  perhaps  from  the  American  standpoint.  At  the 
Conference  in  Buffalo  a  year  ago  a  set  of  insurance  rules  was 
presented,  which  prior  to  that  presentation  I  understood  had  been 
sent  to  each  and  every  member  of  the  Association.  So  that  a 
year  ago,  or  a  little  more  than  that,  each  and  every  member  of 
the  Association  had  notice  of  what  was  to  be  proposed  by  the 
English  members.  It  was  by  reason  of  that  fact  very  largely, 
inasmuch  as  the  people  from  my  city  did  not  agree  with  the 
English  proposals,  that  we  spoke  with  some  of  the  insurance  and 
shipping  men  in  Boston,  and  I  personally  took  an  interest  in 
going  to  the  Conference  about  them.  At  that  time  we  diflfered 
very  much  with  the  English  proposals,  and  it  being  an  American 
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meeting,  and  being  held  at  a  time  when  we  had  a  meeting  of  the 
American  Bar  Association,  the  number  of  American  representa- 
tives was  far  in  excess  of  the  English,  and  they  would  probably 
have  been  wedded  to  their  own  law.  Now  the  real  £isu:t  is  that 
marine  insurance  in  the  United  States  is  more  favourable  to  the 
shipowner  and  caigo-owner  than  it  is  in  any  country  in  the  known 
world  with  regard  to  the  question  of  constructive  total  loss.  We 
have  taken  the  Continental  rule  as  it  was  understood  at  the 
beginning  of  the  century,  and  instead  of  making  it  75  per  cent 
we  made  it  50  per  cent.  Now  there  were  only  two  questions  on 
which  we  differed  from  the  Continent.  The  first  is  the  question 
of  double  insurance,  in  which  we  adopted  the  English  rule,  but 
our  merchants  said  when  dealing  largely  with  the  Continent  at 
that  time  they  inserted  in  the  policies  of  insurance  a  clause  which 
made  them  conform  to  the  Continental  rule.  We  went  even  further 
than  the  English  did  on  one  matter,  which  I  think  myself  was 
a  harshness  which  never  was  intended  in  the  general  insurance 
law  and  which  does  not  exist  in  any  insurance  law  except  that  of 
marine  insurance — we  adopted  the  harsh  rule  of  implied  warranty 
of  seaworthiness,  carrying  it  to  the  full  extent  that  England  does. 
Therefore,  when  we  met  in  Buffalo,  we  had  presented  to  us  the 
English  rules  in  their  entirety,  and  we  were  asked  to  adopt  those 
rules,  except  that  there  was  a  question  of  modification  with  regard 
to  the  harsh  rule  of  warranty  of  seaworthiness.  The  discussion 
resulted  in  the  selection  of  a  Committee  on  our  part,  which  I 
think  has  met  seven  times  in  the  City  of  New  York  under  the 
chairmanship  of  one  of  the  ablest  marine  insurance  lawyers  and 
judges  in  the  United  States,  and  resulted  in  our  coming  to  what 
we  believed  was  the  Continental  rule  as  a  compromise  between 
the  two  extreme  rules  which  exist  Now  I  do  not  think  this 
matter  should  be  forced  down  anybody's  throat,  as  we  say  in 
America,  but,  on  the  other  hand,  I  do  not  think  we  should  be 
asked  to  come  again  three  thousand  miles  across  the  water  with 
our  representatives,  because  we  are  a  large  commercial  nation, 
wiih  regard  to  a  set  of  rules  on  which  we  think  we  have  conceded 
all  we  can  possibly  concede,  and  much  more  than  many  of  our 
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friends  across  the  Atlantic  would  be  willing  to  do.  If  gentlemen 
desire  to  have  further  time  for  consideration,  and  desire  that  the 
next  meeting  of  this  Association  shall  be  asked  to  reconsider  what 
may  be  here  proposed — possibly  not  asking  them  to  adopt  it,  but 
to  say  that  these  rules  are  a  basis  for  consideration  and  that  they 
are  not  to  be  adopted  unless  we  have  as  much  notice  at  least  as 
we  have  had  with  regard  to  these— I  may  say,  speaking  as  one 
of  the  members,  as  far  as  the  United  States  is  concerned,  owing 
possibly  to  her  isolated  condition,  we  should  not  be  perfectly 
willing  to  wait  for  that  time ;  but  we  are  to-day  confronted  with 
the  fact  that  a  great  many  insurance  companies,  both  from  the 
United  Kingdom  and  from  the  Continent,  are  coming  and 
establishing  agencies  in  our  country  which  offer  libera)  terms  of 
business,  and  we  do  not  want  them  to  make  a  policy  founded  on 
rules  adopted  by  any  International  Conference  unless  we  have  full 
time  to  consider  and  discuss  the  matter. 

Dr.  Henri  Fromageot  (Paris) :  I  second  Dr.  Govare's  amend- 
ment 

Mr.  John  Dent  (representing  Newcastle  Protection  and 
Indemnity  Association,  Newcastle-on-Tyne)  :  I  have  much 
pleasure  in  seconding  the  amendment  which  has  been  proposed 
by  Mr.  Miller. 

Sir  Walter  Phillimore  ;  I  venture  to  suggest  that  the  terms 
of  the  amendments  should  be  read  to  the  meeting  in  English  and 
afterwards  in  French. 

The  amendments  were  accordingly  so  read. 

Mr.  T.  V.  S.  Angier  (representing  Chamber  of  Shipping  of 
the  United  Kingdom)  :  I  submit  that  those  two  motions  come  very 
close  together.  The  object  of  both  seems  to  be  a  reconsideration 
of  the  matter,  though  possibly  one  goes  further  than  the  other. 

Sir  Walter  Phillimore  :  No ;  Dr.  Govare's  point  is  not 
reconsideration,  but  simply  reservation.      He  does  not   say  he 
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objects  to  the  rules,  but  he  wants  time  to  consider  them. 
Mr.  Miller's  proposal  is  in  the  nature  of  a  criticism — to  refer  the 
matter  back  to  the  Committee  with  a  suggestion  that  it  is  not 
properly  complete. 

Mr.  Dent  :  My  object  in  seconding  Mr.  Miller's  motion  was 
because  the  shipowners  are  so  largely  interested  in  the  question 
of  the  rules  set  out  here  that  they  should  certainly  have  a  voice 
in  the  matter.  They  strongly  supported  Lord  Herschell's  Bill, 
which  has  been  before  Parliament,  and  will  be  again ;  and  were 
we  to  adopt  these  rules  to-day  we  should  be  adopting  something 
different  to  what  they  bound  themselves  to  in  Lord  HerscheU's 
Bill.  Therefore  I  think  the  proper  course  is  to  consult  the 
shipowners  in  the  matter,  and  I  have  pleasure  in  seconding 
Mr.  Miller's  motion. 

The  President  of  the  Association  :  I  think  the  motion  of 
Mr.  Miller  is  the  wisest  course  to  pursue,  for  this  reason  amongst 
others.  The  record  of  the  proceedings  is  not  in  the  French 
language,' and  anyone  who  compares  the  rules  as  presented  by 
the  Committee  in  English  form  with  those  as  presented  in  French 
form  will  see  at  once  that,  owing  to  the  difference  in  the  two 
languages,  some  of  the  ideas  which  the  American  and  English 
members  intended  to  express  have  not  perhaps  been  put  in 
French  in  precisely  the  manner  intended.^  Let  me  call  attention, 
for  instance,  to  the  fact  that  the  French  language  has  nO  word  to 
corresporpi  with  the  English  word  **  constructive  "  in  the  sense  of 
constructive  total  loss.  What  is  the  consequence  ?  We  have  in 
the  first  article  the  phrase,  **  par  insuffisance  de  valcur  de 
navigability."  We  have  in  the  fourth  article  the  phrase,  **par 
insuffisance  de  la  valeur  utilisable."  We  have  in  the  eighth 
article  the  phrase,  intended  to  be  general  and  to  cover  every  case 
of  constructive  total  loss,  "  ou  par  insuffisance  de  valeur  utilis- 
able," leaving  out  entirely  reference  to  navigability.  This  of 
course  is  always  a  difficulty  when  dealing  with  an  obscure  and 

'  'Ilie  translation  referred  to,  which  had  been  prepared  ondcr  mQck 
pressure,  is  not  here  reproduced. — Hon.  Gen.  Secs. 
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conflicting  subject,  and  particularly  when  different  languages  must 
be  employed.  Why  not,  I  would  ask  the  Committee,  resort  to- 
the  simple  expedient  which  is  common  in  legislation  and  com- 
mence their  rules  with  certain  definitions  ?  I  would  substitute  for 
Rule  2  the  following:  "There  are  two  kinds  of  total  loss — 
effective  and  constructive  total  loss.  A  loss  may  be  called  a 
total  loss  if  it  causes  such  a  deterioration  of  the  object  insured  as 
makes  it  considered  in  the  point  of  view  of  the  law  an  actual  total 
loss  according  to  the  rules  hereinafter  set  forth." 

Mr.  T.  G.  Carver  :  It  need  not  be  by  damage,  which  is  the 
effect  of  the  translation  which  has  been  made  :  it  may  be  by 
deprivation. 

The  President  :  I  understand  there  is  no  word  in  French 
which  corresponds  with  "  constructive." 

M.  Waddington  :  "  Absolue  " — that  is  oar  word  for  total  loss,. 
instead  of  **  effective." 

The  President:  I  would  have  the  second  rule  read,  "An 
assurance  against  total  loss  comprehends  as  well  a  constructive 
total  loss  as  an  actual  loss  unless  a  different  intention  is  stipulated 
for  in  the  policy."  The  fourth  draft  rule  attempts  to  define  a 
constructive  total  loss  as  resulting  in  '*  insuffisance  de  la  valeur 
utilisable."  I  would  make  that  read,  *•  Quand  le  propri^taire 
d'un  objet  assur^  est  d^pouill^  k  tout  jamais  de  la  possession  du 
controle  ou  de  Tusage  de  celui-ci,  par  un  risque  contre  lequel  li 
^tait  assur^,  il  y  a  perte  totale  constructive."  Then  you  have  the 
whole  thing  defined.  So  in  each  of  the  groups  the  same. 
Therefore  in  supporting  the  resolution  of  Mr.  Miller  I  would  add 
also,  with  his  permission,  that  this  matter  be  also  referred  to  the 
Committee. 

Sir  Walter  Phillimore  :  I  would  first  of  all  ask  Mr.  Carver 
if  he  can  tell  us  under  what  circumstances  this  French  translation 
was  prepared.     Has  it  been  done  with  any  authority  ? 
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Mr.  Carver  :  I  only  saw  it  yesterday,  and  I  confess  I  entirely 
agree  that  it  does  not  satisfactorily  represent  the  rules. 

Sir  Walter  Phillimore  :  It  has  not  been  done  by  the  Belgian 
Committee  ? 

Mr.  Career  :  No.  The  Belgian  Committee  merely  had  the 
English  Rules. 

Sir  Walter  Phillimore  :  I  venture  to  suggest  to  the  members 
of  the  Association,  as  we  have  now  reached  the  hour  of 
12  o'clock,  that  it  might  be  very  desirable  that  we  should  adjourn 
this  discussion  till  2  o'clock,  and,  before  then,  some  of  the 
members  may  hit  upon  some  formula  which  may  give  value 
and  weight  to  the  great  labours  of  the  English  and  American 
Committees  and  which  may  put  us  in  train  to  have  an  authori- 
tative French  translation — not,  I  am  afraid,  at  this  gathering,  but 
at  some  future  one,  and  may  at  least  put  on  record  the  fact  that 
the  English  and  American  Committees  have  agreed  so  far.  1 
cannot  help  thinking  we  might  get  some  result  of  that  kind  which 
may  make  it  possible  also  for  our  Continental  friends  to  make  all 
reservations  as  regards  both  the  rules  and  the  resolution,  and  yet 
at  the  same  time  not  make  them  appear  to  reject  that  which 
apparently  has  been  in  a  great  measure  designed  in  order  to  meet 
Continental  views  and  opinions.  I  therefore  venture  to  suggest 
that  the  Conference  should  now  adjourn. 

Mr.  T.  G.  Carver  :  I  would  suggest  that  at  least  the  Report  of 
the  Committee  be  accepted,  if  not  adopted. 

The  Chairman  :  I  understand  that  to  be  Sir  Walter  Phillimore's 
suggestion. 

Mr.  T.  G.  Carver  :  May  I  make  a  remark  on  the  point  Dr. 
Govare  makes.  He  says  this  is  a  matter  that  came  before  the 
Conference  yesterday  for  the  first  time.  May  I  call  his  attention 
to  the  fact  that  not  merely  has  the  Association  in  conference  at 
Buffalo  dealt  throughout  the  whole  of  one  day  with  this  subject, 
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but  the  whole  of  the  proceedings  are  printed  in  the  Report  of 
the  1899  Conference,  which  no  doubt  has  been  in  the  hands  of 
all  members  of  the  Association;  and  though  no  doubt  it  is- 
in  an  English  form,  I  am  quite  sure  that  that  has  not  been 
any  bar  to  the  understanding  of  what  was  done,  amongst  Dr. 
Govare  and  the  other  gentlemen  from  France  and  other  Conti- 
nental countries.  So  that  it  is  not  really  a  new  subject,  but  a 
subject  which  has  been  very  fully  discussed  and  thrashed  out. 

The  other  observation  I  would  wish  to  make  is  this.  We  have 
here  representatives  from  various  bodies  who  are  asking  for  a 
postponement  or  reference  back  of  this  matter ;  but  we  have  not 
really  had  one  single  point  taken  in  objection  to  what  the  Com- 
niittee  have  done,  and  therefore  a  reference  back  would  be  without 
any  kind  of  information  from  them  of  what  it  is  they  object  to» 
It  is  not  a  new  thing  which  is  now  put  before  them,  but  one 
which  they  have  had  before  them  for  months,  knowing  it  would 
be  proposed  again,  not  quite  exactly  in  the  same  shape.  I  would 
ask,  therefore — either  now  or  after  the  adjournment — that  we 
should  have  some  intimation  of  what  it  is  that  is  objected  to ;  and,, 
if  we  are  to  devote  ourselves  to  this  subject  again,  in  what  direction 
we  are  to  look  for  improvement. 

Mr.  Angier  :  I  was  going  rather  to  challenge  what  Sir  Walter 
Phillimore  gave  out  just  now,  that  these  rules  were  the  results  of 
American  and  English  opinion. 

Sir  Walter  Phillimore  :  I  said  the  opinion  of  the  Committees. 

Mr.  Angier  :  Then  I  withdraw  that  objection  ;  but  I  raise  the 
objection  that  the  shipping  interest  was  not  invited  to  send 
delegates  to  that  Committee.  Our  American  agent  was  good 
enough  and  loyal  enough  to  watch  the  case  practically  for  us ;  but, 
as  far  as  really  taking  part  in  that  Conference,  or  in  the  Com- 
mittee, or  in  any  way  endorsing  the  results  of  those  deliberations, 
the  shipping  interest  has  had  no  part  whatever,  and  they  pin  their 
main  objections  to  two  of  the  results  arrived  at  as  shown  by 
Mr.  Carver,  namely,  the  definition  of  constructive  total  loss  and 
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the  alteration  in  the  warranty  of  seaworthiness.  Those  two  points 
are  very  clear,  and  we  do  strongly  object  to  having  any  legislation 
or  recommendation  for  a  general  adoption  of  those  rules  until,  at 
any  rate,  we  have  properly  put  forward  our  grounds  of  objection. 
We  certainly  should  make  a  stand  against  that  alteration  in  the 
warranty  of  seaworthiness  and  this  definition  of  constructive  total 
loss. 

Mr.  T.  G.  Carver  :  I  ought  to  have  read  the  formal  Report 
of  the  Committee,  which  I  have  here,  and  which  shows  who  the 
Committee  were.  Of  course  Mr.  Angier,  I  am  sure,  will  under- 
stand that  we  were  most  desirous  of  getting  a  representative 
Committee,  but  it  could  not  be  very  numerous ;  and  I  think  die 
shipowning  interest  was  represented  by  Mr.  William  Milbuni, 
junior,  who  was  one  of  our  Committee  in  London. 

The  Chairaaan  :  Now,  gentlemen,  there  is  a  resolution  before 
the  meeting  which  has  not  been  seconded  yet,  and  which  perhaps 
you  will  all  agree  to,  and  that  is  that  we  adjourn  till  2  o'clock 

[Adjourned  accordingly.] 

On  reassembling  after  the  adjournment  the  discussion  was 
resumed. 

The  Chairman  :  Gentlemen,  my  attention  has  been  drawn  to 
Rule  10  of  the  Constitution  of  this  Association,  which  directs  that 
the  language  in  which  the  discussion  shall  be  carried  on  and  the 
minutes  kept  shall  be  that  of  the  country  where  the  Conference  is 
held,  unless  the  Conference  otherwise  direct  Now  our  discussion, 
this  morning  at  all  events,  has  been  conducted  in  English,  and  it 
has  been  conducted  in  English  at  the  suggestion  of  M.  Waddington 
and  other  gentlemen  who  have  been  here,  and  who  have  assaied 
me  that  most,  if  not  all,  of  the  gentlemen  present  sufficiently 
understand  the  English  language  to  make  it  convenient  that  the 
discussion  should  take  place  in  that  language,  and,  therefore,  it 
has  taken  place  in  that  language.     I  am  going  to  move,  in  £ict, 
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a.s  a  resolution  that  the  discussions  on  this  occasion  and  the 
minutes  shall  be  continued,  as  they  have  so  far  been  carried  on, 
in  the  English  language.  It  is  necessary  that  I  should  put  this  to 
you  because  of  this  Rule  of  the  Association,  and  I  will  put  it  to 
you,  if  you  please,  without  any  formal  vote  and  ask  you  to  assent 
to  that 

Mr.  Angier  :  That  excepts  the  case  of  our  French  colleagues 
m^ho  have  spoken  in  their  own  language  and  not  in  English.  It 
gives  a  certain  amount  of  license. 

The  Chairman  :  There  is  a  clause  in  this  rule  that  each 
member  may  write  or  speak  at  his  own  option  in  his  own 
language.  That  I  do  not  propose  to  interfere  with  at  all.  Of 
course  each  gentleman  may  write  and  speak  in  his  own  language, 
which  I  think  is  sufficiently  understood  by  the  Englishmen ;  but 
the  report  of  the  meeting  will  be  in  the  English  language,  and 
the  minutes  generally  will  be  in  the  English  language. 

The  motion  was  agreed  to. 

The  Chairman  :  Now  I  think  the  discussion  of  the  Marine 
Insurance  Rules  may  continue. 

Sir  Walter  Phillimore:  Monsieur  Autran  and  I  have 
together  drafted,  chiefly  in  English,  a  resolution  which  we  venture 
to  submit  as  a  solution  of  the  question.  It  is  a  little  long,  but  is 
as  follows : — "  That  the  report  of  the  Committee  be  accepted  as  a 
basis  of  drafting"  [which  I  have  translated  with  the  assistance 
of  M.  Autran  to  mean  "projet  de  loi"]  "and  ordered  to  be 
printed  in  the  proceedings  of  the  Conference,  and  that  MM. 
Autran  and  Govare  be  requested  to  prepare  a  French  translation 
to  be  inserted  in  the  proceedings  of  the  Conference  :  and  that  if 
any  member  of  the  Association  has  any  amendment  to  make  he 
shall  forthwith  submit  it  to  the  Council  in  writing,  and  that  such 
report  with  such  amendments  be  the  first  matter  for  consideration 
at  the  next  conference." 
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Mr.  £.  P.  Carver  :  I  would  suggest  the  words  '^  amendmeni 
or  substitution." 

Sir  Walter  Philllmore  :  I  will  add  that  if  you  like. 

The  Chairman  ;  I  think  myself  that  having  regard  to  the 
number  of  amendments  that  have  been  introduced  in  consequence 
of  the  resolution  submitted  by  Mr.  Carver,  it  is  desirable  to  see 
whether  the  whole  matter  cannot  be  focussed  and  dealt  with  at 
once.  For  my  own  part  I  do  not  think  that  further  discnssioD 
will  be  of  very  much  assistance  to  any  of  us.  Sir  Walter 
Phillimore  has  handed  to  me  a  draft  of  the  resolution  which  he 
submits  and  which  Mr.  Autran  seconds,  which  appears  to  rae 
sufficiently  to  carry  out  the  wishes  of  all  present,  and  I  propose 
therefore  to  read  it  to  you : 

"That  the  report  of  the  Committee  be  accepted  with  thanks 
as  a  basis  of  drafting  {commc  projet  de  lot)  and  ordered  to  be 
printed  in  the  proceedings  of  the  Conference  ;  that  MM.  Autran 
and  Govare  be  requested  to  prepare  a  French  translation  to  be 
also  inserted  in  the  proceedings;  that  if  any  member  of  the 
Association  has  any  amendment  or  substitution  to  suggest  he  be 
requested  to  submit  it  in  writing  forthwith  to  the  Executive 
Council,  and  that  this  report,  with  any  such  amendment  or 
substitution,  be  the  first  matter  for  consideration  at  the  next 
conference." 

If  you  will  just  allow  me  to  say  a  word  or  two  with  reference  to 
that  suggested  resolution,  it  seems  to  me  that  it  meets  the 
objections  of  the  gentleman  who  spoke  first  after  Mr.  Carver — I 
mean  Dr.  Govare — who  suggested  that,  without  in  any  sense 
criticising  or  objecting  to  the  report,  an  opportunity  for  fiutfaer 
consideration  ought  to  be  afforded  to  the  members  of  the 
Association.  He  said  as  I  understood,  that  if  that  opportunity 
for  further  consideration  were  afforded  the  members  of  the 
Association  would  have  the  advantage  of  hearing  the  opinions 
expressed  by  different  representatives   of  the  countries  on   the 
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Continent  of  Europe  as  distinguished  I'rom  England ;  and  that 
representatives  of  the  shipping  interest  and  of  the  insurance  interest 
in  Hamburg  and  elsewhere  would  in  the  meantime  meet  together 
and  have  an  opportunity  of  considering  these  proposals  and 
expressing  their  opinions  on  them.  This  resolution  suggested  by 
Sir  Walter  Phillimore,  as  it  appears  to  me,  will  meet  what 
Dr.  Govare  probably  rightly  considers  as  a  necessary  requirement 
for  the  due  and  proper  consideration  of  the  important  matter 
which  is  before  the  Association.  It  will  also,  I  think,  meet  the 
requirements  of  Mr.  Miller,  who  thinks,  perhaps  rightly,  that  the 
matter  should  be  more  fully  discussed  before  the  Association 
which  he  more  particularly  represents ;  and  if  those  requirements 
are  met — I  mean  the  requirements  particularly  referred  to  by 
Dr.  Govare  and  Mr.  Miller — I  cannot  help  thinking  that  the 
subject  will  be  npe  to  be  dealt  with  when  this  Association  meets 
again  twelve  months  hence ;  and,  therefore,  inasmuch  as  our  time 
is  somewhat  limited  and  there  are  other  matters  which  have  to  be 
discussed,  I  suggest  for  your  consideration  that  this  resolution  of 
Sir  Walter  Phillimore  might  well  be  accepted  as  the  wisest  and 
best  course  to  be  followed.  It  will  not  pledge  anybody  here  to 
any  definite  opinion  upon  the  subject ;  it  will  give  an  opportunity 
for  the  rules  drafted  by  the  Committee  and  now  before  us  to  be 
put  into  intelligible  French ;  and  it  will  give  a  full  opportunity  for 
all  persons  interested  to  consider  them  at  leisure,  and  to  form  an 
opinion  upon  them;  and« there  will  then  be  the  final  opportunity 
twelve  months  hence  for  those  persons  who  do  not  agree  with 
them  to  express  their  dissent  and  to  give  their  reasons  for  such 
dissent.  I  must  say  I  feel  myself  that  if  the  thing  were  hurried 
through  at  this  meeting,  it  probably  would  not  be  satisfactory.  I 
cannot  help  thinking  that  if  the  resolution  proposed  by  Sir  Walter 
Phillimore  is  adopted  the  objection  I  have  referred  to  of  hurrying 
the  matter  will  be  removed,  and  everybody  will  have  an  oppor- 
tunity later  on  of  expressing  his  assent,  or,  if  he  dissents,  giving 
his  reasons  for  that  dissent  I  propose,  therefore,  with  your 
consent,  to  put  the  resolution,  proposed  by  Sir  Walter  Phillimore 
and  seconded  by  M.  Autran,  to  the  meeting. 
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Mr.  Miller  ;  May  I  say  I  quite  agree  with  the  proposal  made 
by  Sir  Walter  PhiUimore  and  M.  Autran,  and  I  have  great 
pleasure  in  withdrawing  the  proposal  I  submitted  to  the  meeting. 

Mr.  Dent:  There  is  one  little  word  I  would  like  to  have 
deleted  from  the  amendment  proposed,  and  that  is  in  regard  to 
the  amendments  to  be  sent  in  '*  forthwith."  I  think  we  should 
have  time  to  go  into  it 

Sir  Walter  Phillimore  :  "  Forthwith  "  only  means  that  you 
should  do  it  as  soon  as  you  can,  and  not  forget  it. 

Mr.  Dent  :  There  is  another  thing,  and  that  is  that  a  copy  of 
this  should  be  sent  to  all  interested  parties — the  Chamber  of 
Shipping,  and  Lloyd's,  and  all  those  who  are  parties  interested  in 
this  matter. 

The  Chairman  :  I  think  that  will  be  done. 

Dr.  Gov  are:  I  also  accept  the  proposal  and  withdraw  the 
proposition  I  made  this  morning. 

Mr.  Angier  :  I  hope  copies  will  be  sent  as  suggested. 

Sir  Walter  Phillimore  :  Perhaps,  if  this  resolution  is  passed, 
Mr.  Dent  or  Mr.  Angier  will  propose  as  a  subordinate  resolution 
that  this  be  communicated  to  such  bodies  as  are  named. 

The  Chairman  :  I  do  not  think  another  resolution  will  be 
necessary,  but  if  those  gentlemen  who  are  interested  in  the  matter 
will  kindly  communicate  to  the  Secretaries  of  the  Association  the 
names  of  any  bodies  to  whom  they  think  the  report  of  the 
Committee  ought  to  be  sent,  I  am  quite  sure  arrangements  can  be 
made  to  send  copies.  There  will  be  no  difficulty  about  that  It 
need  not  form  the  subject  of  a  resolution,  but  it  will  be  done  as  a 
matter  of  course. 

Mr.  T.  G.  Carver:  May  I  suggest  that  a  report  of  om 
transactions  might  go  with  it,  showing  the  discussion  as  welL 
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The  Chairman  :  I  see  no  reason  why  not  only  the  report  of 
the  Committee,  but  this  discussion  which  has  taken  place  to-day, 
should  not  be  sent  to  the  bodies  which  any  gentleman  present 
here  may  suggest  as  bodies  interested  in  the  matter. 

Mr.  Alexander  :  May  I  explain  that  it  is  the  practice  of  the 
Executive  Council  after  every  one  of  our  Conferences  to  consider 
what  is  to  be  done  with  regard  to  all  the  subjects  voted  upon  with 
a  view  of  bringing  them  to  the  notice  of  bodies  interested  and 
take  such  proceedings  as  may  seem  desirable,  and  the  Executive 
Council  will  only  be  too  glad  to  have  any  suggestions  on  that 
point 

Mr.  Angier  :  I  am  afraid  if  it  is  left  to  a  suggestion,  as  we  are 
all  busy  men,  it  may  not  be  attended  to^  and  I  would  rather  see  it 
added  to  the  resolution. 

The  Chairman  :  It  is  easily  done  if  every  gentleman  will  hand 
in  the  name  of  the  body  he  desires  a  copy  should  be  sent  to. 

Sir  Walter  Phillimore  :  With  your  permission  I  will  move 
as  a  rider  to  the  resolution  that  the  names  be  added 

The  Chairman  :  The  resolution  is  moved  by  Sir  Walter 
Phillimore  and  seconded  by  M.  Autran,  and,  unless  there  is  some 
dissent  from  it,  I  will  ask  you  to  carry  it 

The  resolution  was  carried  and  adopted. 

The  following  names  of  bodies  interested  in  the  matter  were 
then  handed  in : — 

Chamber  of  Shipping  of  the  United  Kingdom. 

Lloyd's. 

General  Shipowners*  Society. 

Chambers  of  Commerce  of  Amsterdam,  Hamburg,  Rotterdam^ 
Antwerp,  Dunkerque,  Havre,  Rouen,  Nantes,  La  Rochelle, 
Bordeaux,  Marseilles,  Genoa,  Naples,  Venice,  Trieste,  and  Paris. 

Comitd  des  Assureurs  Maritimes. 
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Liverpool  Underwriters'  Association. 
Liverpool  Shipowners'  Association. 
North  of  England  Shipowners'  Association. 
National  Board  of  the  United  States. 
New  York  Board  of  the  United  States. 
Boston  Board  of  the  United  States. 
Philadelphia  Board  of  the  United  States. 
Baltimore  Chamber  of  Commerce. 
Vessel  Owners'  National  Association. 
Philadelphia  Vessel  Owners'  Association. 
San  Francisco  Chamber  of  Commerce  ; 
and  any  other  body  which  the  Secreuries  may  think  desirable. 

Sir  Walter  Phillimore  :  I  beg  to  move  that  a  copy  of  the 
report  and  of  the  proceedings  of  the  Conference  be  sent  to  the 
various  bodies  named  and  any  others  which  the  secretaries  think 
proper  to  add  to  that  list. 

The  motion  was  seconded  by  Mr.  Dent,  put,  and  adopted. 

The  French  translation  made  by  MM.  Autran  and  Govare  is  as 
follows  : — 

RfeGLES  DE  L'ASSURANCE  MARITIME. 

i^Approuvies  par  la  Commission  Anglo-Americaine  nommte  a 
Buffalo.) 

I. — Perte  Totale. 

1.  L'assurance  sur  perte  totale  comprend  k  la  fois  la  perte 
totale  materielle  et  la  perte  totale  "par  definition,"*  k  moins 
que  la  police  n'indique  que  la  commune  intention  des  parties 
a  et^  de  donner  une  autre  signification  k  ces  termes. 

2.  II  y  a  perte  totale  materielle  toutes  les  fois  que,  par  Teflfet 
d'un  risque  convert  par  Tassurance,  la  chose  assuree  est  d^truite 
ou  avarice  au  point  de  perdre  sa  nature  propre. 

•  ^  Nous  avons  essaye  de  rendre  par  ces  mots  I'expression  anglaise :   **  Cob- 
structive  total  loss." 


Digitized  by 


Google 


(     173    ) 

3.  Quand  le  propri^taire  de  la  chose  assur^e,  par  Teffet  dun 
risque  couvert  par  Tassurance,  en  a  et6  entiferement  d^possedc, 
soit  qu'il  n'y  ait  aucun  espoir  vraisemblable  qu'il  rentre  en 
possession,  soit  qu'il  ne  puisse  rentrer  en  possession  qu'en  payant 
des  sommes  qui  d^passeraient  la  valeur  recouvr^e  et  qu'il  n*est  pas 
tenu  de  payer  pour  une  autre  cause,  il  y  a  perte  totale  mat^rielle, 
alors  m^me  que  la  chose  existerait  encore. 

4.  II  y  a  perte  totale  '*  par  definition  "  toutes  les  fois  que  par 
Teffet  d'un  risque  couvert  par  Tassurance  le  propridtaire  est 
pendant  un  temps  ind^fini  d^possedi^  de  sa  chose  ou  prive  de 
son  administration  et  de  son  usage. 

5.  II  y  a  perte  totale  "  par  definition  "  d'un  navire,  toutes  les 
fois  que,  par  Teffet  d'un  risque  couvert  par  Tassurance,  il  est 
avarie  ou  mis  dans  une  situation  telle  que  la  somme  n^cessaire 
k  le  reraettre  en  la  possession  de  Tarmateur  et  k  le  re'parer, 
exc^derait  les  trois  quarts  de  sa  valeur  h.  Tdtat  sain  avant  le 
sinistre. 

(a)  Les  frais  h.  faire  pour  rentrer  en  possession  du  navire 
et  le  r^parer  doivent  ^tre  lvalues  en  tenant  compte 
des  circonstances  k  Tdpoque  H  laquelle  se  rdf^re  cette 
evaluation.^  On  y  comprendra  les  frais  des  reparations 
provisoires  qu'il  est  prudent  de  faire  et  la  conduite  k  un 
port  pour  y  effectuer  les  reparations;  aussi  toutes  les 
depenses  n^cessaires  pour  ^e  procurer  des  fonds;  mais 
pas  les  gages  et  vivres  de  Tequipage  au  port  de  reliche. 

(d)  Dans  Tetablissement  de  cette  comparaison  entre  la 
valeur  et  les  frais  il  ne  sera  fait  aucune  de'duction  du  montant 
des  reparations  soit  pour  difference  du  vieux  au  neuf,  soit 
pour  les  contributions  d*avaries  communes  qui  ont  ete  k  la 
charge  d'autres  interesses  relativement  an  codt  des  reparations  ; 
mais  on  deduira  les  contributions  payables  par  d'autres 
interesses  relativement  aux  frais  ou  sacrifices  qui  ont  ete  faits 
ou  encourus  posterieurement  h.  IMpoque  k  laquelle  se  reffere 
revaluation.^ 

»  Voir  Regie  7. 
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{c)  Dans  ce  calcul,  il  n'y  a  aucun  compte  k  tenir  de  la 
valeur  du  navire  portde  dans  la  police,  k  moins  de  convention 
expresse  et  contraire  k  cet  dgard. 

6.  II  y  a  perte  totale  "  par  definition  "  de  la  marchandise  dans 
les  cas  suivants : — 

I.  Quand  des  marchandises,  par  Teffet  d'un  risque  convert  par 
Tassurance,  sont  laisstfes  dans  un  port  en  de^a  de  leur  destination, 
soit  parce  qu'elles  ne  pen  vent  ^tre  transport^es  plus  loin,  soit 
parce  que  si  elles  continuaienl  le  voyage  elles  n'arriveraient  pas 
k  destination  en  ^tat  d'etre  vendues  sous  la  qualification  en 
laquelle  elles  ont  6t6  assurdes ; 

II.  Quand  des  marchandises,  par  Teflfet  d'un  risque  couvert 
par  Tassurance,  sont  perdues  ou  avarices  jusqu'k  concurrence  des 
trois  quarts  de  leur  valeur  assurable  ; 

III.  Quand,  par  Teffet  d'un  risque  couvert  par  I'assurance,  le 
navire  est  devenu  une  perte  totale  mat^rielle  ou  par  definition, 
que  les  marchandises  ne  sont  pas  expedites  en  execution  du 
contrat  original  de  transport  et  qu'elles  ne  peuvent  ^tre  amen^es 
k  destination  qu'au  prix  de  ddpenses  qui  exc^deraient  les  trois 
quarts  de  leur  valeur  brute  k  Tarrive'e,  deduction  faite  des  frais  de 
vente. 

L'evaluation  de  ces  d^penses  comprendra  tous  les  firais 
ayant  pour  but  de  rentrer  en  possession  des  marchandises  et 
leur  conservation  et  le  fret  de  transport  qui  serait  k  d^bourser 
posterieureraent  k  T^poque  k  laquelle  se  r^f^re  revaluation  ;^ 
mais  non  pas  les  frais  de  sauvetage  ou  autres,  ni  les  con- 
tributions d'avarie  grosse,  encourus  avant  cette  ^poque,  par 
rapport  k  ces  marchandises. 

7.  Quand  Tavis  de  delaissement  a  ete  donn^  k  I'assureur  ainsi 
qu'il  est  exig^  ci-apr^s,  il  faut  que  revaluation,  destin^e  k  verifier 
si  la  chose  assuree  est  devenue  une  perte  totale  par  definition,  se 
refere  k  la  date  de  cet  avis.  Quand  Favis  de  delaissement  est 
devenu  inutile,  cette  evaluation  se  referent  au  jour  de  la  vente  ou 
de  rev^nement  qui  a  rendu  Tavis  inutile. 

'  Voir  Kegle  7. 
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Avis  de  D£laissement. 

8.  Uassure  ue  peut  d^laisser  et  demander  le  reglement  eo 
perte  totale  que  si  la  chose  assur^e  est  devenue  une  perte  totale 
mat^rielle  ou  par  definition. 

9.  Quand  il  y  a  perte  totale  "par  definition"  d'une  chose 
assur^e,  I'assure  a  droit  au  paiement  de  toute  la  valeur  assur^e 
s'il  a  rdguli^rement  donn^  avis  k  I'assureur  qu*il  d^aisse  sa  part 
d'int^r^t  dans  la  chose  assur^e.  A  d^faut  de  cet  avis,  Tassurd  n'a 
droit  qu'au  reglement  en  avarie  particuli^re,  sauf  daas  les  cas- 
raentionnes  dans  la  R^gle  10. 

(a)  Uavis  doit  ^tre  donn^  k  Tassureur  avec  la  diligence 
qu'on  peut  raisonnablement  exiger,  apr^s  reception  par 
I'assur^  de  la  nouvelle  qui  Tinforme  de  la  perte;  si  cette 
information  est  sujette  h.  caution,  on  accordera  k  Tassur^  le 
temps  de  la  controler. 

(d)  Uavis  pent  dtre  donn^  de  quelque  fa^on  que  ce  soit. 
mais  doit  clairement  exprimer  I'intention  de  Tassur^  de  faire 
d^aissement  sans  condition  ni  reserve. 

10.  Quand  la  part  d'int^ret  de  I'assurd  dans  la  chose  assuree 
a  ete  Idgitimement  vendue  avant  que  I'assur^  n'ait  eu  I'entiere 
opportunity  de  faire  ddlaissement — et  en  general  quand  Fassureur 
n'aurait  pu  retirer  un  profit  quelconque  de  Favis  de  ddlaissement, 
s'il  lui  avait  ^te  donne — alors  cet  avis  n*est  plus  ndcessaire  et 
meme  sans  Favoir  donn^  Fassur^  a  droit  au  paiement  integral  de 
la  valeur  assur^e. 

L'avis  de  ddaissement  n'est  pas  non  plus  exigd  dans  les. 
rapports  d'assureur  k  r^assureur. 

11.  Les  efforts  tenths  par  Fassur^  ou  Fassureur  en  vue  d'tfviter 
ou  de  diminuer  la  perte  de  la  chose  assurde,  ne  peuvent  en  rien. 
faire  echec  au  droit  pour  Fassur^  de  ddlaisser  et  de  reclamer  le 
paiement  integral ;  et  pour  Fassureur  de  repousser  ie  delaissement. 
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Effef  du  D^laissement. 

12.  Si  le  delaissement  de  la  chose  assur^e  a  ^t^  accept^  ou  s'il 
y  a  perte  totale  mat^rielle  ou  "par  definition,"  rassurcur,  en 
(^change  du  paiement  integral  de  la  valeur  assur^e,  a  droit  k  la 
portion  correspondante  de  tout  ce  qui  subsiste  de  la  part  d'int^ret 
de  Fassur^  dans  la  chose  assur^e,  a  partir  de  la  date  du  sinistre 
qui  a  cause  la  perte ;  de  meme  et  dans  la  m£me  proportion,  il 
sera  subrogd  k  tous  droits  et  actions  contre  les  tiers  dont  Tassure 
etait  investi  k  raison  de  sa  part  d'intdr^t  ou  de  la  perte  de 
la  chose. 

13.  Si  le  navire,  apr^s  qu'il  a  ^t^  transfer^  k  Tassureur  comme 
il  vient  d'etre  dit,  gagne  un  fr^t  en  continuant  son  voyage,  ce  fret 
ainsi  gagn^  sera  r^parti  entre  Tassureur  et  I'assure  k  proportion 
des  distances  parcourues  par  le  navire  pour  gagner  ce  fr£t,  avant 
et  apr^s  le  sinistre. 

Si  une  partie  du  frdt  a  ^te  pay^e  par  avance,  I'assur^  ne  recevra. 
dans  la  repartition  du  fret  gagn^  par  la  continuation  du  voyage, 
que  la  part  qui,  jointe  k  ce  qu41  a  re^u  d'avance,  compietera  la 
part  proportionnelle  lui  revenant  dans  le  frdt  total. 

Effei'  sur  les  Assurances  sur  FRfex. 

14.  En  ce  qui  conceme  une  assurance  sur  fr^t,  est  considi^ 
comme  perdue  toute  portion  du  fr^t  attribute  h  Tassureur  sur 
corps,  dans  les  circonstances  enoncees  dans  Tarticle  13. 

15.  Quand  le  fr§t  d*un  voyage  est  assure,  il  y  a  en  general  perte 
totale  de  ce  fret,  si,  par  Teffet  d'un  risque  convert  par  Tassurance, 
la  cargaison  est  devenue  ude  perte  totale  materielle  ou  "par 
definition  "  et  qu'on  ne  pent  avec  profit  lui  substituer  et  coDduire 
h.  destination  d'autres  marchandises  payant  un  fr^t 

Quand  le  fr6t  assure  est  etabli  sur  poids  specifique  ou  selon  la 
charte-partie,  il  y  a  perte  totale  si  aucune  portion  du  frit  d*apr^ 
le  contrat  de  transport  ne  pent  ^tre  gagnee. 

Dans  les  deux  cas  il  y  a  perte  totale  du  frfit,  si  par  I'efFet  d'un 
risque  convert  par  Tassurance,  il  y  a  perte  totale — ^materielle  ou 
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"  par  definition  " — du  navire  et  qu'aucune  portion  du  chargement 
ne  peut  ^tre  conduite  k  destination,  si  ce  n'est  au  prix  de 
depenses  pour  Tarmateur  qui  exc^deraient  le  fr^t  k  rccevoir  St 
destination.  Les  depenses  qu'il  s'agit  d'^valuer  dans  ce  cas 
comprendront  tous  les  frais  d'exp^ition  des  marchandises  qui 
incomberaient  k  Tannateur  k  partir  du  moment  oh  le  voyage  a 
^t6  rompu. 

Mais  chaque  fois  qu'il  y  a  lieu  k  paiement  d'un  fr^t  pro- 
portionnel  il  n'y  a  pas  perte  totale  du  fr6t 

II. — AvARiE  Particuli^re  AU  Navire.    Deductions. 

1 6.  Pour  ^tablir  le  rbglement  d'avarie  particuli^re  k  un  navire, 
les  deductions  du  montant  des  reparations  pour  difference  du  vieux 
au  neuf,  seront  celles  prevues  par  la  Rfegle  XIII  des  Ragles 
d'York  et  Anvers  sur  Tavarie  grosse. 

III. — Effet  de  la  Negligence  et  de  lInnavigabilitE,  &a 

17.  L'assureur  ne  repond  pas  des  pertes  ou  avaries  occasionnees 
par  un  acte  volontaire  de  Tassure,  m6me  si  la  cause  immediate 
est  un  risque  convert  par  Fassurance. 

18.  L'assureur  ne  repond  pas  des  pertes  ou  avaries  dont  la 
cause  immediate  est  un  vice  propre,  la  faiblesse  de  nature  ou  le 
mauvais  etat  de  la  chose  assuree,  ou  de  la  chose  dont  depend  la 
securite  de  la  chose  assuree. 

19.  Dans  toute  assurance  d'un  navire,  d'une  cargaison  ou  de 
tout  inter^t  relatif  k  un  navire,  Tassure  garantit  ce  qui  suit : 

(i)  Que  dans  le  port  oli  Tassurance  commencera  k  produire 
effet,  toutes  les  precautions  convenables  seront  prises  pour  mettre 
le  navire  en  bon  etat  d'y  sejoumer; 

(2)  Que  toutes  les  precautions  convenables  seront  prises  pour 
mettre  le  navire  en  bon  etat  bien  gree  et  arme  et  muni  des  docu- 
ments necessaires  pour  son  voyage,  k  chaque  depart  d'un  port 
au  cours  de  Tassurance.  Quand  le  voyage  comprend  plus  d'un 
escale,  il  suffira  toutefois  que  ces  precautions,  relatives  k  Tarme- 
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inent  et  aux  documents,  soient  prises  au  commencement  de 
chaque  escale  et  pour  cette  escale. 

En  cas  d'infraction  k  cette  garantie,  Tassureur  ne  rdpondia  pas 
des  pertes  ou  avaries  qui  en  sont  la  consequence,  mdme  si  la 
cause  immediate  est  un  risque  convert  par  Tassurance.  Mais 
Tassurance  n'est  pas  subordonn^e  k  Taccomplissement  de  cette 
obligation  de  garantie  ;  elle  n'est  pas  invalidde  par  son  infracdoD 
sauf  dans  les  conditions  ci-dessus  sp^cifi^s. 

Sauf  ce  qui  est  dit  ci-dessus,  Tassur^  ne  garantit  pas  le  bon  ^tat 
du  navire. 

20.  Except^  pour  ce  qui  est  prdvu  par  la  R^gle  19,  Tassnreur 
est  responsable  de  toute  perte  ou  avarie  accidentelle  de  la  chose 
assur^e,  dont  la  cause  immediate  est  un  risque  couvert  par 
I'assurance,  mdme  si  elle  a  ^t^  occasionn^e  ou  augment^e  par  un 
negligence  de  Tassur^,  ou  par  une  negligence  ou  un  acte  volon- 
taire  de  ses  prdpos^s  ou  agents. 


IV.— Assurances  Doubles. 

21.  II  y  a  double  assurance  quand  un  int^r^t  est  assur^  contie 
le  m^me  risque  par  le  m6me  assur^  h  deux  ou  plusieurs  assureurs 
pour  des  valeurs  qui,  totalis^es,  exc^dent  sa  valeur  agr^^e  ou 
assurable. 

En  pareil  cas  I'assur^  pent  se  faire  indemniser  d'une  avarie 
par  Tune  des  polices  qui  la  couvrent,  dans  n'importe  quel 
ordre,  k  moins  qu'il  n'ait  ddjk  re^u  une  indemnity  pour  cette 
avarie,  calcul^e  sur  la  valeur  portde  dans  cette  police. 

22.  Dans  un  cas  de  double  assurance,  le  ou  les  assureurs  qui 
ont  dilment  T6g\6  une  avarie  sont  en  droit  d'exiger,  des  assureuis 
des  autres  polices  couvrant  cette  m^me  avarie,  une  contribution 
de  mani^re  k  rdpartir  sur  la  totality  la  somme  pay^e,  comme  suit  :— 

(a)  Si  les  polices  ne  contiennent  pas  d'^valuation  ou  portent 
toutes  la  mdme  evaluation,  la  contribution  se  fera  proportion- 
nellement  aux  sommes  assurdes. 

(If)  Si.  les  evaluations  des  polices  different,  alors : 
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(i)  en  cas  d'avarie  particulibre,  la  contribution  se  fera 
proportionnellement  aux  sonimes  couvertes  dans  les  dif- 
ferentes  polices  par  rapport  k  cette  avarie  ; 

(2)  en  cas  de  perte  totale,  les  autres  polices  en  proportion 
de  leurs  responsabilit^s  respectives  quant  h.  cette  perte  totale 
ne  contribueront  sur  la  somme  66}k  r^glee  que  pour  la 
portion  qui  correspond  k  la  valeur  simultan^ment  couverte 
par  les  autres  polices. 

23.  Uassurd  ne  peut  demander  aucun  remboursement  de 
primes  en  cas  de  double  assurance,  une  fois  que  le  risque  a 
commence  k  courir. 


The  following  is  the  text  of  the  Belgian  Report : — 
Rapport  de  la  Commission  Belge. 

A  LA  demande  de  T International  Law  Association,  TAssociation 
beige  pour  Tunification  du  droit  maritime  a  d^signd  une  com- 
mission charg^e  d'examiner  les  propositions  relatives  aux  as- 
surances maritimes  dman^es  de  M.  Carver  et  ayant  fait  I'objet 
d'un  premier  examen  k  la  conference  de  Buffalo. 
Cette  commission  a  ^t^  composde  comme  suit  : 

MM.  Ch.  Le  Jeune,  Vice-President  de  TAssociation  beige  pour 

Tunification  du  droit  maritime, 
Emile  Ceulbmans,  Juge  au  tribunal  de  commerce  d'Anvers, 
Jos.  DiNEUR,  assureur, 
W.  Engels,  assureur, 
Franj.  Genicot,  dispacheur, 

Louis  Franck,  avocat,  secretaire  general  de  I'Association, 
H.  Fester,  courtier  d'assurances, 
Arth.  Morren,  ancien  President  de  la  Chambre  arbitrale  pour 

grains  et  graines, 
Jos.  Van  Geetruyen,  assureur, 
Albert  Van  Steenberghe,  secretaire  adjoint  de  TAssociation. 
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Aprfes  diverses  deliberations  M.  Ch.  Le  Jeune  a  bien  voulu 
se  charger  de  formuler  Topinion  de  la  commission,  basde  sur  Ics 
propositions  relat^es  pages  172  et  suivantes,  du  rapport  de 
rintemational  Law  Association,  Conference  de  Buffalo,  1899. 

L — Perte  totale. 

Sous  ce  titre  sont  etablies  des  regies  qui  distinguent  la  perte 
totale  de  la  perte  partielle  et  qui  sont  accompagn^es  de  dispositions 
relatives  k  la  recevabilite,  h,  la  forme  et  aux  effets  du  ddlaissement, 
ainsi  qu'k  la  subrogation  de  Tassureur  k  Tassurd  indemnisd. 

La  perte  dite  totale  est  celle  oh  Tassurd  pent  recouvrer  de  son 
assureur  la  somme  totale  assurde.  Ce  droit  ne  se  limite  pas  en 
cas  de  destruction  ou  de  ddpossession  complete,  il  s'dtend  I 
d'autres  eventualit^s  assimil^es,  rang^es  sous  le  nom  de  perte 
totale  relative  (constructive  total  loss)  par  opposition  aux  premieres 
qui  constituent  la  perte  totale  absolue  (actual  total  loss). 

Cette  assimilation  ne  rencontre  pas  dans  les  lois  et  les  polices 
des  divers  pays  la  m^me  interpretation,  et  sans  entrer  dans  des 
details  particuliers  quant  k  ces  differences,  il  convient  de  signaler 
la  principale.  C'est  celle  oh  le  droit  de  deiaissement  est  ouvert 
pour  la  perte  partielle,  lorsque  celle-ci  atteint  une  importance 
determinee,  fixe'e  aux  trois  quarts  dans  un  grand  nombre  de  legisla- 
tions (notamment  en  France,  Belgique,  Hollande,  Italie,  Espagne) 
et  qui  m^me  aux  £tats*Unis  dans  des  cas  particuliers  est  fixee  ^ 
la  moitie. 

C'est  Ik  evidemment  une  derogation  aux  priocipes  d'indem- 
nite,  mais  une  derogation  profondement  enracinee  et  qui  pour 
ceux  qui  en  ont  joui  represente  un  mode  pratique  et  expeditif 
de  liquidation,  justice  par  une  grande  catastrophe,  et  repondant 
mieux  que  tout  autre  aux  exigences  du  commerce  maritime. 

Quelle  que  soit  Topinion  que  Ton  puisse  avoir  h  cet  egard,  il 
ne  faut  pas  oublier  que  Ton  se  trouve  ici  devant  des  lois  et  des 
usages  seculaires,  dont  rien  ne  fait  prevoir  Tabandon.  L'interft 
theorique  d'une  legislation  plus  conforme  aux  principes  d'ic- 
demnite,  rencontrerait  sans  aucun  doute  une  opposition  opiniltrc, 
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fondle  sur  les  traditions  du  passd  et  sur  Tint^r^t  de  Tune  des 
parties  contractantes. 

Considdrant  cet  ^tat  de  choses,  il  a  sembl^  que  la  question 
du  ddaissement  n'ofirait  pas  un  terrain  favorable  k  Tunification 
des  conditions  d'assurance.  Les  vues  varices  qui  existent  k  ce 
sujet  et  les  solutions  complexes  que  suscite  la  question  ont  engag^ 
la  Commission  k  ^mettre  un  avis  contraire  k  Tadoption  des  pro- 
positions intitul^es :  de  la  perte  totale,  k  moins  que  les  int^ressds 
anglais  ne  puissent  se  decider  k  admettre  le  principe  du  ddaisse- 
ment  en  cas  de  perte  ou  avarie  de  trois  quarts. 

II. — Perte  partielle  du  Navire.    Deductions. 

La  Commission  se  rallie  aux  deductions  propos^es  pour 
difii^rence  du  vieux  au  neuf,  suivant  la  Rbgle  XIII  des  Ragles 
d'York  et  d'Anvers,  tout  en  faisant  remarquer  que  les  i)artieSy 
dans  le  contrat  d'assurance,  n'ont  pas  les  m6mes  raisons  que  dans 
le  rbglement  d'avarie  commune,  de  se  Her  k  des  regies  uniformes. 

III. — De   L'lNNAVIGABILlTfi   DU    NaVIRE,   DE  LA   FaUTE 

DE  l'AssuriS,  et  de  leurs  Effets. 

La  validity  de  Tassurance  est  pour  Tassur^  une  n^cessit^ 
primordiale.  L'ex^cution  du  contrat  qui  en  depend,  n'intdresse 
pas  seulement  I'assur^  primitif,  mais  le  cessionnaire  du  contrat 
(Stranger  k  sa  conclusion  et  porteur  de  bonne  foi  du  titre. 

II  est  de  principe  g^n^ral  que  Tassurance  est  nulle  lorsqu'il 
y  a  de  la  part  de  Tassur^,  fraude,  reticence  ou  fausse  declaration 
et  k  cet  ^gard  il  y  a  unit^  de  vues. 

Mais  certaines  legislations  vont  plus  loin.  Elles  attachent  k 
I'existence  du  contrat  certaines  garanties  implicites.  Cest  ainsi 
qu'en  Angleterre  et  aux  Etats-Unis  toute  assurance  maritime 
implique  la  garantie  de  IMtat  de  navigability  du  navire.  La 
prcuve  d'innavigabilit^  annulle  le  contrat  lors  m6me  que  cette 
circonstance  n'aurait  pas  influ^  sur  le  dommage  et  cette  nuUit^ 
ne  s'applique  pas  uniquement  au  navire  assur^,  mais  aux  facultds 
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cbargdes  sur  le  navire.  L'assure'  sur  marchandises  devient  done, 
vis  k  vis  de  son  assureur,  garant  de  faits  qui  dchappent  complbte- 
ment  k  son  action  et  meme  k  son  contr61e.  La  moindre  infrac- 
tion aux  multiples  exigences  de  Tdtat  de  navigability  Texpose 
k  se  voir  privd  de  toute  indemnity.  Uinjustice  d'une  pareille 
situation  est  flagrante,  et  ses  consequences  sont  des  plus  graves 
dans  Pordre  des  transactions  intemationales,  qui  exigent  la 
s^curitd. 

Les  rfegles  formuldes  ont  pour  but  la  modification  de  cette 
l(^gislation  s^vfere,  par  Tadoption  de  dispositions  se  rapprochant 
de  celles  en  vigueur  sur  le  Continent. 

L'^tat  d'innavigabilite  n^est  pas  en  soi  une  cause  de  nullitd 
sur  le  Continent 

Mais  il  convient  au  point  de  vue  de  ses  consequences  de 
distinguer  entre  le  navire  et  la  cargaison. 

Pour  le  chargeur  Tinnavigabilite  est  un  cas  fortuit  qu*il  ne 
peut  ni  pr^voir  ni  ^viter.  Le  dommage  qu'il  dprouve  par  cette 
cause,  pour  lui  purement  accidentelle,  doit  ^tre  consider^  comme 
Tun  des  risques  assumds  par  Tassureur. 

Pour  le  proprietaire  du  navire  au  contraire  Tinnavigabilit^,  en 
principe,  suppose  une  faute,  une  ndgligence.  Cette  faute  peut 
^tre  commise  soit  par  lui-meme,  soit  par  les  pr^pos^s  dont  il 
rdpond,  soit  par  d'autres  personnes,  notamment  par  les  con- 
structeurs  du  navire. 

Si  la  faute  est  commise  par  I'assurd  lui-m§me,  notre  commission 
est  d*avis  qu'elle  ne  doit  pas  ^tre  couverte  par  rassurance. 
EUe  n'entraine  pas  la  nullity,  pas  plus  en  matifere  d'innavigabilite 
qu'en  une  autre  mati^re,  mais  ses  consequences  ne  doivent  pas 
^tre  garanties  par  I'assureur.  II  n'y  a  pas  lieu,  en  matibre  de 
faute  personnelle,  de  distinguer  entre  Facte  intentionnel  ou  non 
intentionnel,  ni  entre  la  fraude,  la  faute  lourde,  ou  la  simple 
negligence  ou  faute  leg^re.  A  ce  sujet  nous  ne  pouvons  nous 
rallier  aux  propositions  formuiees. 

S'il  s'agit  au  contraire  des  actes  des  preposes  de  Farmateur,  il 
est  rationnel  que  Tassurance  de  la  baraterie  de  patron,  de  la  feute 
et  de  la  negligence   du  capitaine   et  de  I'equipage,   s'etende  ^ 
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rinnavigabilitd  dont  ils  sont  coupables.  C'est  la  solution  qui 
ddcoule,  dans  les  divers  pays,  autres  que  TAngleterre  et  les  Etats- 
Unis,  de  la  garantie  de  ces  risques.  Une  exception  justifi^  et 
que  Ton  rencontre  frdquemment,  c*est  que  cette  garantie  ne 
couvre  pas  les  actes  doleux  ou  frauduleux  du  capitaine  choisi  par 
Tarxnateur  assurd  Quant  aux  prdposds  et  employes  autres  que 
ceux  faisant  partie  de  T^quipage,  rien  n'emp6che  de  les  com- 
prendre  dans  cette  garantie  dans  le  cas  oh  ils  accomplissent  des 
travaux  k  bord  du  navire.  Mais  ce  serait  aller  trop  loin  k  notre 
avis  que  d'adopter  des  regies  par  lesquelles  Tassureur  pourrait 
€tre  tenu  des  actes  des  "  agents  "  de  Tarmateur.  Tout  au  plus 
pouTrait-on  les  assimiler  au  capitaine  choisi  par  I'assur^  et  exclure 
ainsi  de  Fassurance  les  sinistres  dus  k  leur  dol. 

Au  milieu  des  multiples  conditions  que  n^cessite  T^tat  de 
navigability,  il  reste  k  envisager  celles  qui  par  suite  des  trans* 
formations  de  la  marine^  ne  peuvent  pas  toujours  ^tre  remplies, 
malgr^  toute  la  diligence  de  Tarmateur.  II  arrive  que  Ton  ne 
puisse  reconnattre  Texistence  de  certains  vices  caches,  une  im- 
perfection interne  de  Tarbre  de  couche,  d'une  pifece  de  machine, 
tin  d^faut  k  un  fil  dectrique  ou  k  quelqu'autre  organe  du  navire. 
Uarmateur  est-il  en  faute  en  pareil  cas?  Th^oriquement  oui, 
mais  il  faut  avouer  que  lorsque  dans  les  limites  de  Thumaine 
sagesse  et  prudence,  il  a  fait  ce  qui  ^tait  possible  pour  mettre 
le  navire  en  ^tat  de  navigability,  cette  faute,  si  e'en  est  une,  est 
excusable.  Dans  la  pratique  des  rfeglements  de  sinistres,  c'est  k 
cette  conclusion  que  Ton  aboutit  gendralement  lorsque  les 
parties  s'en  tiennent  plutot  k  Tesprit  qu'k  la  lettre  du  contrat 
II  vaut  mieux  ne  pas  laisser  le  d^bat  ouvert,  et  admettre  comme 
acddentels  et  fortuits,  les  dommages  occasionnds  par  les  vices 
caches  du  navire,  lorsque  Tarmateur  n'a  pas  manqud  de  diligence 
dans  Taccomplissement  de  ses  devoirs. 

Faut-il  d^finir  dtroitement  Tinnavigabilit^  et  s'attacher  k  des 
distinctions,  selon  que  le  navire  s^journe  dans  le  port  ou  est  en 
cours  de  voyage?  Nous  ne  le  croyons  pas.  En  adoptant  les 
pi  incipes  indiqu^s  plus  haut,  Tinnavigabilit^  devient  une  question 
de  fait,  d'appr^ciation  subordonnde  aux  circonstances.     Cest  une 
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faute  qui  comme  d'autres  fautes  se  resume  aux  consequences 
qu'elle  produit. 

II  serait  aussi  pr^f<frable  ^  notre  avis,  de  ne  pas  s'occuper  dans 
ces  regies  de  la  question  du  vice-propre  en  le  m^ant  k  V6tat 
d'innavigabilit(^,  cej[qui  amfene  une  certaine  confusion. 


IV. — De  la  double  Assuranck. 

Les  deux  syst^mes  en  vigueur  se  contredisent  absolument. 
D'une  part,  en  Angleterre  notamment,  Tassur^  a  le  droit  en  cas 
de  double  ou  multiple  assurance,  d'^puiser  son  droit  pr^  de 
ceux  de  ses  assureurs  qu41  pr^fbre.  A  leur  tour  ces  assureius 
sont  subrogds  k  ses  droits  vis  k  vis  des  autres  assureurs  int^ress^ 
et  en  appelant  ceux-ci  au  partage  des  responsabilit^  ils  sont 
fond^s  k  faire  une  repartition  du  dommage  entre  tons  les 
assureurs,  k  proportion  de  leurs  engagements  et  de  leurs  responsa- 
bilit^s.  II  y  a  done  deux  rbglements :  le  premier  entre  Tassare 
et  les  assureurs  de  son  choix,  le  second  qui  ne  regarde  que  les 
assureurs  **  inter  se." 

Dans  la  majority  des  autres  contr^es,  en  cas  de  double  assur- 
ance, la  premiere  en  date  est  seule  valable.  On  suppose  ici  que 
les  m^mes  choses  sont  deux  fois  assurdes,  pour  Tentibre  valeur  e]t 
pour  les  m^mes  risques.  Le  Code  allemand,  de  m^me  que  la 
jurisprudence  de  certains  pays,  accorde  la  priority,  quel  que  soit 
Tordre  de  dates,  k  Tassurance  faite  par  le  propri^taire.  De  mtaac 
cette  priority  pent  exister  pour  celle  du  commettant,  ordonn^e  ou 
confirmee  par  le  propri^taire.  II  reste  k  voir  ce  qu'il  faudrait 
decider,  si  des  int^ress^s  divers  (en  cas  par  exemple  de  compte  k 
demi),  ou  des  cr^anciers,  avaient  assur^. 

Une  autre  source  de  conflits  rdsulte  de  la  co-existence 
d'assurances  ordinaires,  et  d'assurances  faites  en  vertu  de 
polices  d'abonnement  La  difficult^  de  determiner  un  ordre 
de  dates  applicable  aux  circonstances  est  parfois  trhs  grande  en 
pareil  cas. 

Le  grave  inconvenient  qui  rdsulte  des  deux  syst^mes  en 
vigueur,  c'est  que  lorsqu'il  existe  des  assurances  doubles  sous  des 
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syst^mes  dififi^rents,  il  y  a  incertitude  et  danger  pour  les  parties  en 
cause.  Les  assureurs  sous  le  syst^me  anglais  ne  pourront  pas  se 
soustraire  k  leurs  engagements,  niais  ils  se  verront  prives  d'appeler 
au  partage  leurs  co-assureurs  ayant  souscrit  sous  Tautre  syst^me, 
tout  au  moins  si  ceux-ci  sont  seconds  en  date.  Quant  k  Tassur^, 
ne  lui  opposera-t-on  pas  la  vari^t^  des  systbmes  pour  d^cliner  une 
responsabilit^  mal  d^finie  et  contradictoire  ? 

Notre  Commission  jugeant  Tuniformit^  hautement  desirable, 
s'est  ralli^e  au  syst^me  anglais,  qui  est  celui  propose,  k  cause  de  la 
simplicity  de  solution  qu'il  offre  pour  le  r^glement  entre  Tassur^ 
et  Tassureur.  D'une  part  Tassurd  doit  la  prime  entibre  k  tout 
assureur  dont  le  risque  a  couru,  d'autre  part  il  a  le  droit  de 
choisir  entre  les  garanties  qui  sont  en  cause.  Quant  k  I'assureur 
il  ne  sera  pas  l^s^,  puisque  la  responsabilite  qu'il  avait  assum^e,  et 
dont  il  a  per^u  le  prix,  ne  sera  pas  augment^e.  Elle  sera  au 
contraire  sujette  k  ^tre  diminue'e,  Tassureur  choisi  pouvant  appeler 
ses  co-assureurs  k  contribuer  h  la  perte,  k  sa  d^charge. 

L'assur^  pourra  dpuiser  le  maximum  de  ses  recours.  Les 
conditions  des  assurances  ne  sont  pas  toujours  les  memes.  Tels 
risques,  compris  dans  une  police,  peuveut  ne  TStre  pas  dans  une 
seconde  police,  qui  en  revanche  en  garantit  d'autres.  Diverses 
causes  peuvent  done  justifier  Tassur^  de  s'adresser  k  deux 
assureurs  ayant  chacun  garanti  la  valeur  entibre  et  de  leur  re- 
clamer  k  chacun  des  pertes  ayant  des  causes  diff^rentes.  II  n'y 
a  double  assurance  qu'en  tant  qu'il  y  ait  unitd  de  risques.  S'il  y 
a  diversity  il  ne  faut  considdrer  comme  concurrentes  que  les 
garanties  qui  dans  les  deux  contrats  sont  dgales,  les  autres  doivent 
etre  trait^es  ind^pendamment  et  isol^es,  car  pour  elles  il  n'y  a  pas 
double  emploL 

C'est  dans  le  cas  oil  se  fait  la  repartition  entre  assureurs  de 
tous  les  dommages  r^cup^r^s  par  Tassure,  que  la  ventilation 
demande  quelqu'attention. 
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Par  les  rigles  proposees  pour  cetU  repartition  on  efivisags  : 

1°.  Le  cas  oh  la  valeur  d'assurance  n'est  pas  fix^,  de  mtoe 
que  celui  oh  elk  concorde  dans  les  diverses  polices. 

Ed  pareils  cas,  la  repartition  sera  proportionnelle  aux 
montants  assures  respectivement. 

2°.  Le  cas  ob  la  valeur  d'assurance  est  diversement  fix^  dans 
les  polices. 

Des  solutions  difT^^rentes  sont  proposees  dans  cette  ^ventoalit^. 

S'il  y  a  perte  totale,  la  repartition  sera  proportionnelle  \  la 
part  qui,  dans  chaque  police,  forme  le  montant  doublement 
assure,  la  communautd  n*existant  que  dans  la  mesure  de  la  paitie 
des  evaluations  respectives,  qui  s'applique  egalement  aux  diverses 
polices. 

S'il  y  a  par  exemple  deux  polices  Tune  de  ;;^2ooo  valeur  agreec 
et  assuree  et  Tautre  de  ;£"3ooo  valeur  agreee  et  assuree  on  procMe 
par  elimination. 

Uassureur  de  ;^3ooo  qui  aurait  paye  toute  la  perte  k  Tassure 
supporterait  seul  ^^looo,  il  resterait  alors  deux  assurances  egales 
de  ;^20oo,  soit  en  tout  ;^40oo,  entrant  en  concours  poor  les 
;^2ooo  restantes. 

La  seconde  solution,  s*il  y  a  p^rte  partielle,  est  de  repartir  la 
perte  k  proportion  des  obligations  qui,  pour  les  divers  assurenrs, 
decoulent  des  evaluations  differentes. 

On  remarquera  que  si  en  Angleterre,  la  valeur  d'assurance 
convenue  entre  parties  fait  loi,  il  n'en  est  pas  de  m^me  partouL 
On  pent  done  se  trouver  devant  un  conflit  de  lois,  d'autant  plus 
grave  qu*en  certains  pays  il  y  a  interdiction  d'assurer  au  delli 
d'une  certaine  valeur,  et  nuUite  encourue.  Pour  cette  raison  les 
cas  d'evaluations  differentes  presentent  des  difficultes. 

Ce  qui  est  tr^s  desirable  c'est  que  la  rbgle  soit  uniforme  dans 
les  divers  cas.  La  diversite  de  valeur  est,  il  faut  le  reconnaltre,  un 
p  ^int  d'ordre  particuHer,  mais  justifie-t-elle  la  diversite  des  regies 
proposees  ?  Ne  sufiit-il  pas  de  prendre  pour  point  de  depart  la 
conmiunaute  de  risques  et  de  conditions  d'assurance,  eiiminant  de 
cette  communaute  ce  qui  etant  compris  dans  une  des  polices  ne 
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Test  pas  dans  Tautre  et  r^partissant  le  dommage  k  proportion  des 
sommes  assur^es  par  chacun?  II  s'agit  en  r^alit^  d'assurances  faites 
de  bonne  foi — les  seules  supposdes  en  cause — et  d'un  rfeglement 
entre  assureurs.  N'est-il  pas  admissible  que  revaluation  la  plus 
eiev^e,  celle  qui  sera  toujours  invoqu^e  par  I'assure,  soit  tacitement 
accept^e  par  tous  les  assureurs,  comme  s*il  leur  eut  6t6  fait  une 
d^laration,  que  la  somme  assur^e  par  chacun  porte  sur  pareille 
Evaluation?  II  n'y  aurait  Ik,  semble-t-il,  que  la  reparation  d'un 
oubli,  car  il  est  normal,  en  cas  d'augmentation  de  la  valeur 
d*assurance,  d'agir  ainsi.  Si  au  lieu  de  r^partir  le  dommage  k 
prorata  des  montants  assures  sur  la  base  d'une  Evaluation  unifiEe, 
on  le  rEpartit  k  prorata  des  obligations  dEcoulant  d'Evaluations 
inEgales,  le  syst^me  se  complique.  £n  tout  cas,  on  peut  se  rallier 
h  Tun  ou  Tautre  systfeme,  mais  il  convient  de  n'en  pas  avoir  deux 
diffdrents,  le  premier  pour  la  perte  totale,  le  second  pour  la  perte 
partielle. 

Nous  signalerons  aussi,  TutilitE  qu*il  pourrait  y  avoir  k 
stipuler,  que  TassurE  qui  a  connaissance  d'assurances  multiples, 
soit  tenu  d'en  faire  la  declaration  en  cas  de  sinistre.  II  est  juste 
que  son  silence  ne  soit  pas  une  cause  de  prejudice  pour  Tassureur 
qui  a  payE  le  dommage  et  c*est  h.  celui-ci  que  cette  declaration 
devrait  6tre  faite,  De  plus,  pour  Eviter  des  conflits,  les  assurances 
k  Uttribuer  k  un  assurd  doivent  ^tre  toutes  celles  faites  par  lui,  ou 
par  des  tiers  avec  ou  sans  mandat,  dans  un  m^me  but 

Quant  k  la  valeur  de  conventions  auxquelles  ne  participent 
pas  les  parties  interessEes,  elle  dependrait  uniquement  de  leur 
adoption  gEndrale.  II  est  Evident  qu'une  repartition  proportion- 
nelle  entre  assureurs  suppose  un  moyen  d'obliger  des  assureurs 
qui  ne  sont  pas  signataires  du  contrat  exEcute  k  acquiescer  k  un 
principe  qui  peut  leur  ^tre  desavantageux. 

Ch,  Le  Jeune. 

An  VERS,  26  j'ui/la  1900. 
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Upon  this  Report  Mr.  Carver  presented  the  following: — 

Notes  upon  the  Report  of  the  Belgian  Commitiee. 

I. 

As  regards  total  loss,  the  one  difficulty  pointed  out  by  the  Report 
of  the  Belgian  Committee  has,  it  may  be  hoped^  disappeared 

The  Insurance  Rules,  as  now  proposed  by  the  English  and 
American  Committee,  adopt  the  principle  that  in  cases  of  damage, 
whether  to  ship  or  to  cargo,  the  assured  may  abandon  and  claim 
payment  of  a  total  loss  whenever  the  damage  amounts  to  three- 
fourths  of  the  former  undamaged  value. 

II 

As  regards  the  effect  of  negligence,  fraud,  and  unseaworthiness, 
upon  the  rights  of  an  assured  to  indemnity,  somewhat  formidable 
difficulties  present  themselves. 

The  Report  indicates  that  the  insurer  ought  in  no  case  to  be 
liable  for  losses  which  have  been  contributed  to  by  personal 
negligence  of  the  assured ;  that  as  regards  servants  of  the  assured, 
negligence  of  some  classes  of  servants  should  vitiate  his  daim, 
while  negligence  of  others  should  not ;  and  that  fraud  of  servants 
chosen  by  the  assured  should  always  vitiate  it.  And  the  Report  sftg- 
gests  that  negligence  producing  unseaworthiness  of  the  ship 
should  be  treated  in  the  same  category  as  negligence  in  other 
matters. 

Under  the  proposed  rules,  on  the  other  hand,  the  fundamental 
question  is,  Has  the  loss  resulted  proximately  from  a  peril  in- 
sured against?  If  it  has,  the  circumstance  that  the  peril  has 
operated  owing  to  negligence  of  the  assured,  or  his  servants,  is 
regarded  as  immaterial;  unless,  indeed,  the  ship  has  sailed  un- 
seaworthy  in  consequence. 

And,  as  regards  fraud,  though  the  insurer  is  not  to  be  liable 
for  losses  brought  about  by  any  wilful  act  of  the  assured  himself^ 
no  distinction  is  made  between  neglects  of  his  servants  and  wilful 
acts  done  by  them,  to  which  he  is  no  party. 
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The  following  questions  then  have  to  be  considered  : — 

1.  Should   there  be  a  distinction  between  losses  by  perils 

insured  against  due  to  negligence,  and  losses  not  so 
due? 

2.  Should  there  be  a  distinction  between    personal    negli- 

gence of  the  assured  and  negligence  of  his  servants  or 
agents  ? 

3.  Should  there  be  a  distinction  between  one  class  of  servants 

and  agents  and  another  ? 

4.  Should  fraud  of  a  servant  vitiate  the  claim  of  an  assured  ? 

1.  The  object  of  insurance  is  to  cover  accidental  losses.  It  is 
immaterial  to  the  assured  whether  the  accident  has  been  brought 
about  by  negligence.  He  wants  to  be  protected  against  its  conse- 
quences.  There  is  no  rule  or  need  in  law  or  in  morals  standing 
in  the  way  of  that 

The  distinction  between  negligence  and  fraud  is  here  all- 
important  An  assured  must  not  take  advantage  of  his  own  fraud. 
No  body  of  rules  such  as  this  could  properly  allow  him  to  do 
so.  But  carelessness,  failure  of  skill,  and  imprudence,  are  among 
the  ordinary  causes  which  lead  to  losses  by  marine  perils.  And 
there  is  no  reason  why  indemnity  for  such  losses  should  be  ex- 
cluded, merely  because  they  have  been  so  brought  about  To 
exclude  them  would  be  to  shut  out  the  indemnity  which  every 
prudent  shipowner  or  merchant  is  sure  to  want.  It  would 
therefore  be  to  make  your  rules  inappropriate  to  the  needs 
which  have  to  be  satisfied. 

2,  Ought  there  to  be  a  difference  when  the  negligence  has 
been  of  the  assured  personally  ? 

Remember  always  that  we  exclude  fraud  of  the  assured ;  all 
loss  caused  intentionally,  or  so  recklessly  that  the  fair  inference 
is  that  the  assured  was  indifferent  whether  his  action  resulted  in 
a  loss  or  not  Remembering  that,  why  should  there  be  a 
difference  between  his  neglects  or  imprudences,  and  those  of 
others  whom  he  has  employed  to  do  his  work  for  him  ? 
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If  there  is  to  be  an  obligation  on  the  assured  to  conduct  the 
adventure  with  care,  a  failure  of  care  by  servants  should  have  the 
same  effect  as  a  personal  failure.  Why  is  an  assured  who  navi- 
gates his  own  ship  to  be  in  a  different  position  from  one  who 
employs  a  master?  If  the  ship  is  lost  by  bad  navigation,  the 
underwriter  should  be  responsible  in  both  cases,  or  in  neither. 

Again,  why  should  an  assured  who  personally  looks  after  the 
equipment  of  his  ship,  or  the  stowage  of  her  cargo,  be  in  a  different 
position  from  one  who  leaves  all  such  work  to  others  ?  AVhy  is 
the  small  shipowner  who  works  himself  to  be  worse  off,  as  regards 
his  insurances,  than  the  man  who  works  a  large  line  through  his 
superintendents,  from  the  security  of  an  office  ? 

The  difficulty  in  applying  fairly  such  a  distinction  between 
personal  acts  and  acts  of  agents  is  that  there  is  no  obligation  to 
act  personally.  As  towards  insurers,  any  particular  act  of  the  ad- 
venture may  be  done  by  the  assured  himself  or  by  others,  as  he 
chooses.  To  make  the  insurer's  liability  turn  upon  the  chance  of 
who  has  done  that  act,  is  to  introduce  a  needless  uncertainty  and 
inequality. 

Either  an  insurer  should  be  allowed  to  assert  that  careful  con- 
duct, in  navigation  or  other  matters,  is  a  condition  of  his  obligation, 
or  he  should  not.  If  not,  the  fact  that  the  want  of  care  lay  with 
the  assured  himself  should  make  no  difference. 

3.  Then  should  there  be  a  distinction  between  acts  of  the 
master  and  crew,  and  acts  of  other  agents  ? 

I  understand  that  such  a  difference  has  been  read  into  the 
continental  codes  through  the  meaning  given  to  the  peril  of 
**  barratry  of  the  master  and  mariners." 

The  Belgian  Report  suggests  that  this  distinction  should  be 
extended  to  all  servants  doing  work  on  board  the  ship.  But  no 
reason  is  given  for  this.  Perhaps  the  line  suggested  is  rather 
between  those  who  are  and  are  not  engaged  in  fitting  the  vessel 
out,  rather  than  between  those  who  work  on  board  and  those  who 
work  on  shore.  If  so,  we  get  near  to  the  condition  of  seaworthi- 
ness, presently  to  be  considered. 

4.  Fraud  or  wilfully  illegal  conduct  of  an  assured  must,  as 
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has  been  said,  vitiate  his  claim.  But  is  that  true  of  similar 
conduct  on  the  part  of  his  servants  ? 

It  has  not  been  so  in  England  and  the  United  States.  The 
peril  of  barratry  of  the  master  and  mariners  has  for  long  been  one 
of  the  ordinary  perils  insured  against ;  and  that  has  been  always 
regarded  by  our  judges  as  meaning  fraudulent,  criminal,  or  wilfully 
illegal  conduct  of  those  servants,  acting  without  the  authority  or 
assent  of  the  assured. 

The  Belgian  Report  suggests  that  fraud  of  the  captain  chosen 
by  the  shipowner  should  not  be  covered.  That  shows  how 
differently  the  peril  of  barratry  has  been  understood.  As  we 
understand  it,  the  risk  is  of  wrongful  acts  of  the  master  and  crew 
done  hostilely  to  the  assured.  It  seems  one  which  a  prudent 
owner  may  well  desire  to  have  covered. 

To  sum  up,  it  appears  to  be  necessary  for  the  usefulness  of  a 
body  of  insurance  rules,  that  they  shall  make  insurers  indemnify 
against  losses  by  perils  insured  against,  even  though  occasioned  by 
negligence,  want  of  skill,  or  imprudence.  Also  that,  as  towards 
insurers,  there  is  no  valid  distinction  between  negligent  but 
innocent  acts  of  the  assured,  and  similar  acts  of  his  servants. 
But  that,  as  regards  wilful  wrongful  acts,  the  distinction  should  be 
drawn;  and  insurers  should  indemnify  against  losses  by  perils 
insured  against  although  occasioned  by  such  acts,  unless  they 
have  been  done  by  the  assured  himself,  or  with  his  authority  or 
connivance. 

But  to  all  this,  in  the  English  and  American  systems,  there  is 
a  qualification.  Though  the  underwriter  takes  the  risk  of  sea 
perils,  whether  resulting  from  negligence  or  not,  he  does  it  subject 
to  the  condition  that  the  ship  shall  sail  on  her  voyage  sea- 
worthy. That  is  a  matter  which  is  ordinarily  within  the  power 
of  the  assured ;  or  it  has  been  presumed  to  be ;  and  an  absolute 
warranty  by  him  of  that  fitness  has  been  implied  as  a  condition  of 
the  policy  of  insurance. 

That  is,  however,  true  only  in  voyage  policies.  When  the 
insurance  is,  say  on  ship,  for  a  period  of  time,  it  has  been  settled 
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(in  England)  that  no  such  warranty  can  be  implied.  For  such  an 
insurance  roay  attach  at  sea,  when  the  ship's  state  must  be  un- 
certain, just  as  easily  as  in  port.  Though  the  reasons  for  safe- 
guarding the  insurer  against  unseaworthiness  seem  to  be  as 
cogent  in  the  case  of  time  policies  as  in  the  case  of  voyage 
policies. 

The  question  then  has  been  whether,  and  in  what  shape,  this 
warranty  of  seaworthiness  ought  to  be  preserved.  It  seems  quite 
unlikely  that  underwriters  would  be  willing  wholly  to  dispense 
with  it.  At  Buffalo  resolutions  were  adopted  as  to  the  form  in 
which  it  should  be  maintained,  of  which  the  following  are  the 
salient  points : — 

(i)  The  warranty  should  not  be  a  condition  of  the  policy.  A 
breach  of  it  should  not  invalidate  the  policy,  but  should 
merely  relieve  the  insurer  from  the  consequences  of  the 
breach. 

(2)  The  warranty  should  not  be  an  absolute  warranty  of  the 

ship's  fitness;  but  should  be  satisfied  if  all  reasonable 
care  has  been  taken  to  make  her  fit 

(3)  The  warranty  should  apply  to  all  policies  on  ship;  to 

time  as  well  as  voyage  policies.  Though  in  the  case  of 
a  time  policy  it  would  only  apply  to  sailings  during  the 
currency  of  the  policy. 

It  is  submitted  that  this  is  a  fair  and  satisfactory  solution  of  the 
difficulty,  and  that  it  substantially  accords  with  the  obligations  of 
the  assured  as  laid  down  in  the  European  codes.  Also  it  accords 
with  the  obligations  of  the  shipowner  usually  undertaken  in 
modem  contracts  of  carriage,  or  imposed  by  modem  legislation. 

The  question  remains  whether  there  should  be  any  such 
limitation  of  the  insurer's  obligation  in  insurances  of  caiga 

At  Buffalo  it  was  resolved  that  there  should  not  But  the 
committee  to  whom  the  proposed  mles  were  referred  have  felt  a 
difficulty  about  this.  They  suggest  that  the  limitation  should 
apply  to  cargo  as  well  as  to  ship. 

In  an  ordinary  insurance  of  goods,  by  a  particular  ship,  it  may 
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no  doubt  be  said  that  the  insurer  generally  has  as  much  know- 
ledge of  the  ship,  and  control  over  her,  as  the  assured.  But  a 
very  large  mass  of  the  cargo  insurances  are  done  by  means  of 
•contracts  made  in  anticipation  of  shipments ;  by  open  covers ; 
junder  which  the  selection  of  the  ships  is  left  with  the  merchant, 
the  insurer  having  no  right  to  object  to  the  ship  selected  and 
declared  under  the  insurance  contract. 

Again  many  insurances  are  of  cargo  belonging  to  the  owner  of 
the  ship ;  or  to  charterers  who  have  control  over  the  ship's  equip- 
ment, e,g.^  in  the  matter  of  fuel;  or  who  have  control  of  the 
portion  of  the  ship,  f^.,  the  refrigerated  spaces,  in  which  their 
goods  are  carried. 

It  has  therefore  been  thought  desirable  to  qualify  the  insurer's 
liability  in  relation  to  cargo  in  the  same  way  as  in  relation  to 
.ship.  The  seeming  hardship  of  this  as  against  the  merchant,  in 
some  cases,  is  of  course  mitigated  by  the  fact  that,  where  a  loss 
has  occurred  in  consequence  of  unseaworthiness  due  to  want  of 
-care,  the  shipper  can  generally  claim  upon  the  shipowner. 

In  considering  the  rules,  the  inconsistency  of  the  three-fourths 
itest  for  constructive  total  loss  with  the  shipowner's  obligation 
under  his  contract  of  carriage  has  been  felt  as  a  considerable 
•difficulty  by  the  English  branch  of  the  Committee.  Under  the 
rules  proposed  the  shipowner  will  be  enabled  to  abandon  his  ship 
to  insurers  under  circumstances  which  will  not  entitle  him  to 
abandon  the  voyage  as  against  the  freighters.  It  is  suggested 
that  this  difficulty  may  be  met  by  introducing  words  into  contracts 
of  carriage  giving  the  right  to  abandon  the  voyage  when  the  ship 
is  a  constructive  total  loss  under  these  rules. 

T.  G.  Carver. 
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Foreign  Judgments. 

The  Chairman  :  Now,  gentlemen,  we  will  proceed  to  the  next 
matter  which  comes  under  consideration,  and  that  is,  Foreign 
Judgments  and  the  Report  of  the  Committee  upon  this  subject 
Mr.  G.  G.  Phillimore  will  address  the  Association  upon  this. 

Mr.  G.  G.  Phillimore  read  the  following  Report  on  behalf  of 
the  Committee. 

Foreign  Judgments  Committee  Report. 

Although  the  Committee  has  not  been  able  to  meet  for 
discussion  of  this  subject  and  particularly  of  the  question  of  what 
is  required  to  make  competent  the  Court  which  pronounces  a 
judgment  of  which  execution  is  sought  in  another  countiy,  it  has 
endeavoured  to  collect  what  it  hopes  may  be  thought  valuable 
materials  for  discussion  by  the  Conference.  These  consist  of 
prints  of  the  recent  treaty  between  France  and  Belgium,  which  is 
entitled  "  Sur  la  competence  Judidaire,  sur  Tautariii  etFexkcutioniei 
decisions  Judiciaires"  etc,  (the  work,  I  believe,  largely  of  our  friend 
M.  Lachau,  of  Paris,  who  took  part  m  the  Brussels  Conference  of 
1895),  and  of  a  proposed  ordinance  of  the  British  Colony  of 
Mauritius  dealing  with  the  enforcement  and  recognition  in 
Mauritius  of  foreign  judgments,  the  work  of  our  friend  Mr.  F.  T. 
Piggott,  author  of  the  well-known  book  on  the  subject,  and  now 
Procureur-General  for  Mauritius.  The  latter  has  not  been  given 
the  effect  of  law,  I  am  sorry  to  say ;  but  I  think  I  am  justified  in 
saying  that  the  reasons  stated  by  the  Secretary  of  State  for  the 
Colonies  for  his  refusal  to  approve  of  it  were  that,  in  view  of  the 
important  effects  throughout  British  dominions  likely  to  be 
produced  thereby,  the  subject  required  to  be  considered  more  fiilly 
and  dealt  with  in  a  broader  and  more  general  spirit  than  it  was  in 
the  proposed  law.^  We  have  also  been  favoured  by  Mr.  J. 
Alderson  Foote,  Q.C.  (who  was  good  enough  to  assist  us  with  a 

*  The   terms  of  this  treaty  and  proposed   ordinance   arc  printed  in   the 
Appendix  A. 
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contribution  on  the  subject  at  the  Bufialo  Conference  last  year, 
though  unfortunately  unable  to  be  present  himself),  with  a  draft 
of  suggested  rules  of  jurisdiction  or  comp'etencc^  and  also  of  a 
convention  suitable  for  adoption  by  two  or  more  countries, 
Mr.  Foote  is  again  unfortunately  prevented  by  domestic  reasons 
from  being  present  here  to-day,  and  he  has  asked  me  to  express  to 
you  his  sincere  regret  at  being  unable  to  attend  a  meeting  to 
which  he  has  long  looked  forward.  These  proposals  have  been 
circulated  among  members  of  the  Committee.  Mr.  Piggott  is 
unfortunately  unable  to  be  present,  but  the  remarks  which  he  has 
been  good  enough  to  favour  us  with  are  in  the  hands  of  the 
Conference. 

I  will  give  very  shortly  the  eflfect  of  the  other  criticisms  on  the 
suggested  rules  of  jurisdiction.  Professor  Gabba  (Pisa)  says  that 
in  his  opinion  they  are  practically  convenient ;  but  as  regards  the 
second  rule  it  would  be  as  well  to  have  the  signification  of  the 
words  **a  tort  committed"  explained,  in  order  to  restrain  the 
application  of  the  rule  to  the  cases  where  the  debt  of  money 
arises  from  a  quasi  delictum^  or  from  an  action  not  implying  a 
criminal  responsibility. 

M.  Brunard  (Brussels),  who  took  an  active  part  in  discussing 
the  subject  at  the  Brussels  Conference  in  1895,  regrets  that  he 
has  not  time  at  present  to  give  to  the  further  study  of  the  question, 
but  says  that  he  cannot  accept  the  proposals  of  Mr.  Foote. 

M.  Franck  (Antwerp)  objects  to  the  first  rule  of  jurisdiction, 
as  being  unknown  to  continental  law,  jurisdiction  there  being 
held  to  require  domicile,  or  permanent  residence  of  the  defen- 
dant, and  one  therefore  which  the  continental  nations  would  never 
adopt.  He  approves  the  second  rule ;  he  agrees  to  the  third  rule 
if  the  words  "voluntary  appearance"  mean  "appearance  moiu 
propria  without  being  summoned,"  as  otherwise  it  leads  to  the 
dilemma  of  either  letting  the  plaintiff  obtain  judgment  by  default 
or  obliging  the  defendant  to  recognise  the  competency  of  the 
foreign  Court ;  but  the  rule,  I  think,  means  only  that  unless  the 
person  enters  an  appearance  to  the  action,  without  protest  or 
objection  to  the  jurisdiction,  he  is  not  to  be  prejudiced.     His 
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objection  to  the  first  rule  is,  I  think,  met  by  Mr.  Foote's  second 
note.  Professor  Corsi  refers  for  his  views  to  his  "Studies  in 
Private  International  Law." 

August,  1900. 

Mn  Phillimore:  Mr.  Foote's  proposals,  as  well  as  the 
explanatory  notes  thereon,  have  been  translated  into  French,  and 
I  think  the  best  course  will  be  if  my  friend  Mr.  Sinclair  Cox  will 
read  Mr.  Footers  Draft  Convention  and  then  the  Rules  of 
Jurisdiction. 

Mr.  E.  W.  Sinclair  Cox  (London)  then  read  the  following 
"Convention  and  Rules  and  Notes  in  English,  and  Dr.  Govare 
read  the  first  portion  of  the  following  French  translation  of  the 
-Convention,  the  reading  of  the  remainder  of  the  translations  being 
•subsequently  dispensed  with  by  the  desire  of  the  Conference. 

DRAFT   CONVENTION.  ' 
BY  J.  Alderson  Foote,  Q.C. 
Convention  between 

AND 

RELATIVE  TO  THE   EXECUTION   OF   POREIGN  JUDGMENTS. 

Whereas  it  is  desirable  that  provision  should  be  made  for  the 
better  execution  within  the  territorial  jurisdiction  of  each  of  the 
•Governments  parties  hereto  of  the  judgments  of  the  Courts  and 
Tribunals  of  the  other  Governments  parties  hereto : 

Now  therefore  the  Governments  of 
parties  to  this  Convention,  have  agreed  and  do  hereby  agree  each 
of  them  severally  with  every  other  of  them  as  follows  : — 

Art.  L — This  Convention  shall  relate  to  and  operate  in  respect 
of  the  following  judgments  only,  viz.,  judgments  for  the  payment 
of  an  ascertained  sum  of  money,  whether  by  way  of  debt,  damages 
or  costs,  by  one  person  to  another;  and  shall  apply  to  such 
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judgments  whether  pronounced  before  or  after  the  date  of  this 
Convention. 

Note, — It  is  sugf^ested  that  there  is  no  practical  chance  of  obtaining  legisla- 
tion, or  even  agreement,  at  any  rate  for  the  present,  except  by  confining  the 
attempt  to  the  simple  case  of  a  judgment  in  personam  for  an  ascertained  sum 
of  money. 

Art,  IL — It  shall  be  competent  for  any  person  who  has 
obtained  a  judgment  against  another  for  the  payment  of  money 
from  a  duly  constituted  Court  or  Tribunal  of  one  of  the  Govern- 
ments parties  hereto  to  apply  to  the  Courts  or  Tribunals  of  any 
other  of  the  said  Governments  for  execution  of  the  said  judgment 
within  the  territorial  jurisdiction  of  the  Court  applied  to,  and 
such  execution  of  the  said  judgment  shall  be  granted  accordingly, 
subject  to  the  provisions  hereinafter  contained,  and  to  the  law, 
practice  and  regulations  of  the  Court  applied  to. 

Art  III, — In  order  to  entitle  such  applicant  to  obtain  the 
execution  applied  for,  it  shall  be  necessary  for  him  to  show,  to 
the  satisfaction  of  the  Court  applied  to — 

Note,  —The  clauses  marked  with  *  are  taken  from  the  resolutions  of  the 
Milan  Conference,  1883. 

(i).  That  the  judgment  was  pronounced  by  a  tribunal  having 
jurisdiction  to  pronounce  it  according  to  the  principles 
of  law  recognised  in  the  Court  applied  to ; 

(i).  At  the  Brussels  Conference,  1895,  ^he  Association  referred  it  to  a 
committee  to  codify  rules  of  jurisdiction.  If  this  cannot  be  done,  the  only 
altematiye  seems  that  here  adopted. 

*(2).  That  the  parties  were  duly  cited ; 

*(3).  That,  when  the  judgment  was  pronounced  by  default, 

the  party  against  whom  it  was  pronounced  had  been 

made  aware  of  the  action  and  had  the  opportunity  of 

defending  himself; 
*(4).  That  the  judgment  contains  nothing  contrary  to  the 

morality,  the  order  or  the  public  law  of  the  State  in 

which  execution  is  applied  for; 
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*(5).  That  the  judgment  has  become  *  [and  remains  at  the 
time  of  such  application]*  executory  in  the  country 
where  it  was  pronounced ; 
(6).  That  the  judgment  has  not  been  satisfied ; 
(7).  That  there  are  reasonable  grounds  for  believing  that 
there  are  within  the  jurisdiction  of  the  Court  applied  to 
assets  of  the  person  against  whom  such  judgment  is 
pronounced  available  for  the  satisfaction  of  such  judg- 
ment; 

(6)  and  (7).  These  are  obviously  necessary,  and  have  been  adopted  with 
some  differences  by  Mr.  Piggott  in  the  Mauritius  Ordinance. 

(8).  That  the  person  against  whom  it  is  sought  to  enforce 
such  judgment  has  received  such  notice  of  the  applica- 
tion as  would  enable  him  to  appear  on  the  hearing  of 
the  same  either  in  person  or  by  an  advocate  practising 
in  the  Court  applied  to. 

(8).  Perhaps  superfluous,  but  it  is  undesirable  to  leave  it  open  to  contend 
that  these  applications  should  be  made  ex  parte. 

Art  IV. — The  Court  applied  to  shall  thereupon  grant  execution 
of  the  said  judgment  within  its  territorial  jurisdiction,  unless  it 
shall  be  shown  or  shall  appear  to  the  said  Court — 

(i).  That  there  exists  a  remedy  by  way  of  appeal  or  other- 
wise against  the  said  judgment  in  the  country  where 
it  was  pronounced,  and  that  the  person  against  whom 
execution  is  sought  has  instituted  or  is  bofitfide  about 
to  institute  proceedings  in  such  country  to  obtain  such 
remedy;  or — 

(i).  This  is  substantially  borrowed  from  Mr.  Piggott 's  Mauritius  Ordinance. 
If  the  appeal  is  by  the  lex  loci  a  stay  of  proceedings,  or  if  a  stay  of  execution 
has  been  granted  where  the  judgment  was  obtained,  the  case  would  fall  withio 
Art.  III.  (5),  supra, 

(2).  That  the  judgment  was  obtained  by  fraud  or  collusion, 
and  that  the  person  against  whom  execution  is  sooght 
has  had  no  means  or  opportunity  of  setting  aside  the 
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judgment  or  obtaining  other  sufficient  relief  on  such 
ground  in  the  country  where  such  judgment  was 
pronounced. 

(2).  This  raises  the  vexed  question  of  re-opening  a  judgment  alleged  to 
liave  been  obtained  by  fraud  in  the  nature,  ^.^.,  of  perjury  :  see  note  in  paper 

vead  at  Buffalo  Conference,  1899,  on  the  English  decision  in  Vadala  v.  Lawes^ 
-25  Q.  B.  D.,  310  (Report,  pp.  233,  234).     That  decision  goes  much  further 

than  the  suggestion  in  the  text. 

In  either  of  the  cases  mentioned  in  this  article,  the  Court 
applied  to  may  in  its  discretion  refuse  to  grant  the  execution 
-applied  for,  or  may  grant  the  same  conditionally,  or  may  revoke 
or  stay  such  execution  if  already  granted,  and  in  each  case  upon 
such  terms  and  conditions  as  it  may  think  fit. 

Art  V. — When  execution  has  been  applied  for  and  granted  of 
any  foreign  judgment  under  the  provisions  of  this  Convention, 
such  foreign  judgment  shall  become  and  remain  in  the  State 
^here  such  grant  of  execution  has  been  obtained  of  the  same 
force  and  validity  and  shall  be  capable  of  the  like  execution  and 
•enforcement  as  if  it  had  been  originally  pronounced  by  the 
■Courts  of  the  State  where  execution  has  been  obtained  : 

Provided  that  if  at  any  time  such  judgment,  by  reason  of  efflux 
of  time  or  of  any  judicial  proceeding  or  of  any  other  cause,  shall 
•cease  to  be  valid,  enforceable,  or  executory  in  the  State  where  it 
T?as  pronounced,  it  shall  cease  to  be  valid,  enforceable,  or 
executory  in  all  other  States,  and  any  grant  of  execution  thereof 
•obtained  in  a  foreign  State  shall  be  set  aside  or  revoked  on  the 
.application  of  any  party  thereto  by  the  Court  from  which  such ' 
grant  of  execution  was  obtained. 

Note. — It  is  not  intended  by  this  provision  to  substitute  ihe  Statutes  of 
Limitation  of  the  original  Court  for  those  of  the  forum,  but  to  require  that 
-the  judgment  to  be  enforced  should  not  have  been  extinguished  by  either  law. 

Art.  VL — No  Government  party  hereto  shall  be  deemed  to 
^ave  undertaken  any  responsibility  or  liability  in  respect  of  this 
Convention  until  in  each  case  the  Courts  and  Tribunals  of  the 
•contracting  Government  have  acquired  and  received  by  legislation 
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or  otherwise  under  the  constitution  of  the  State  the  necessary- 
powers,  authorities  and  directions  for  the  carrying  out  hereof: 

Provided  that  no  State  or  Government  shall  be  entitled  to 
demand  for  itself  or  its  subjects  the  carrying  out  of  this  Conven- 
tion in  any  other  State,  until  its  own  Courts  have  acquired  and 
received  by  legislation  or  otherwise  the  necessary  powers,, 
authorities  and  directions  aforesaid : 

And  provided  further,  that  each  of  the  contracting  Govern- 
ments parties  hereto  shall  use  all  reasonable  care  and  diligence  to 
clothe  and  invest  its  own  Courts  and  Tribunals  with  the  said 
powers,  authorities  and  directions,  whether  by  legislation  or  in  any 
other  manner,  which  by  the  constitution  of  such  State  may  be 
necessary,  sufficient  and  expedient 

Note. — In  England,  certainly,  and  probably  in  many  other  States,  the 
Courts  cannot  exercise  such  jurisdiction  as  this  under  the  authority  of  a  treaty 
alone.  And  not  only  for  this  reason,  but  also  because  rules  of  procedure  are 
absolutely  necessary  to  the  working  of  the  Convention,  l^^ation  in  each 
State  would  be  required.  An  examination  of  Mr.  Piggott's  Mauritius  Ordin- 
ance will  show  that  this  legislation  must  not  only  go  into  some  detail,  but  is 
of  a  nature  requiring  the  skill  of  a  legal  expert  in  each  legislating  State.  T» 
present  the  draft  of  a  suggested  English  statute  for  the  consideration  of  the 
International  Law  Association  would  be  useless ;  and  the  practical  difficulty 
is  to  distinguish  between  those  provisions  which  should  form  part  of  the 
International  agreements,  and  those  which  are  necessaiy  in  order  that  the 
Courts  of  each  State  may  carry  such  agreements  out. 

J.  A.  FOOTE. 

REMARKS    ON   THE   DRAFT  FOREIGN   JUDGMENTS 
CONVENTION. 

BY   F.    T.    PiGGOTT. 

I  venture  to  offer  the  following  remarks  on  these  suggestions. 
I  do  not  pretend  that  they  are  exhaustive.  I  have  myself  drafted 
a  Convention  on  lines  which  vary  somewhat  finom  those  on  which 
this  draft  is  based,  and  I  could  only  make  a  complete  criticism  of 
the  proposed  draft  by  an  exhaustive  comparison  of  the  two 
documents.  I  think  it  better,  therefore,  to  confine  myself  ta 
making  a  few  remarks  on  points  which  occur  to  me  in  which  i 
think  the  draft  could  be  improved.  I  refer  to  the  Mauritiao* 
ordinance  for  convenience  as  it  is  in  the  hands  of  members. 
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Art.  II, — I  think  something  should  be  said  as  to  ^^  speedy 
execution^  One  of  the  stumbling-blocks  in  the  way  of  a  Con 
vention  between  England  and  foreign  countries  is  the  English 
action  on  a  foreign  judgment.  It  is  a  sine  qud  non  that  this  be 
abolished,  and  a  motion  for  judgment  introduced.  Unless  the 
English  judicial  authorities  will  accede  to  this,  the  idea  of  con- 
ventions may  be  postponed  indefinitely.  It  would  be  well,  I 
think,  for  the  English  lawyers  at  the  Conference  to  pass  a  resolu> 
tion  dealing  expressly  with  this  point   See  sect  4,  Mauritius  Ordin» 

Art.  Ill — I  like  Art  III.  (i),  if  the  exceptions  introduced  in 
sect.  3  of  Mauritius  Ordin.  are  embodied.  But  then  it  seems  to 
me  that  (2)  and  (3)  are  unnecessary.  I  believe  the  cardinal  rule 
must  be  that,  both  as  to  the  rules  of  jurisdiction,  and  as  to 
the  procedure  for  serving  absent  defendants,  the  widest  latitude 
possible  should  be  given  to  each  State.  It  does  not  seem  to  me 
possible  to  expect  that  the  rules  of  all  States  should  be  uniform 
on  these  points ;  it  is  better  that  no  attempt  should  be  made  to 
get  existing  systems  of  law  or  procedure  modified.  To  this 
general  rule,  however,  there  are  exceptions  to  be  made,  ex- 
cluding the  French  and  Scotch  rules  of  jurisdiction,  and  the 
French  rule  of  service  on  absent  defendants.  I  am,  therefore^ 
against  any  attempt  to  formulate  Rules  of  Jurisdiction,  and 
suggest  an  article  or  a  resolution  on  the  lines  of  sect.  3  of  the 
Ordin.  I  have  referred  to. 

[I  have,  however,  made  some  suggestions  on  this  subject  in 
another  memorandum.] 

As  to  (4),  the  terms  "  public  law  "  and  "  order  "  are  well  under- 
stood in  foreign  systems;  but  their  meaning  and  application  in 
English  law  are  doubtful. 

Generally,  it  is  of  the  utmost  importance  that  "  double  execu- 
tion "  should  be  prevented. 

Art,  IV.  (2). — Fraud.  To  mention  the  subject  is  to  raise  the 
whirlwind.  It  is  almost  impossible  to  deal  with  this  question 
except  at  great  length.  I  must,  therefore,  content  myself  with 
giving  my  opinion  concisely. 


Digitized  by 


Google 


(       202      ) 

I  see  no  reasoa  for  dealing  with  the  defence  of  fraud  differently 
from  any  other  defence.  The  cardinal  principle  is  that  the  Court 
granting  execution  on  a  foreign  judgment  is  not  a  Court  of  Appeal 
from  the  Court  which  pronounced  it.  Redress  against  a  judgment 
must  be  sought  in  the  country  where  it  was  given. 

It  is  impossible  to  imagine  a  system  of  law  which  does  not 
give  redress  for  fraud  even  after  judgment  pronounced.  AVhy 
should  the  defendant  not  be  compelled  to  avail  himself  of  that 
•redress.  I  believe  sect.  6  (2)  proviso,  of  Mauritius  Ordin.  is  the 
•best  way  of  dealing  with  the  question. 

To  allow  the  defence  of  fraud  to  be  raised  will  nullify  the 
.benefits  of  the  Convention.  The  prima  fades  of  the  case  is  that 
the  judgment  should  have  been  satisfied ;  the  judgment  debtor 
who  has  not  satisfied  the  judgment,  and  who  has  not  availed 
.himself  of  the  redress  given  by  the  country  where  the  judgment 
was  pronounced,  is  not  entitled  to  any  sympathy ;  much  less  is  he 
.to  be  entitled  to  raise  a  defence  making  for  delay.  An  unscrupu- 
lous defendant  will  always  raise  the  defence,  will  probably  get  a 
•commission  to  examine  witnesses  abroad,  and  so  postpone  the 
grant  of  execution.     Let  me  cite  a  case  in  my  own  experience. 

An  award  of  arbitrators  at  the  Cape  had  been  made  a  rule  of 
Court ;  both  parties  had  appeared  at  the  arbitration.  Execution 
'however  could  not  issue  in  the  Colony.  Action  was  brought  in 
England,  and  I  settled  the  statement  of  claim.  The  defence 
raised  fraud.  I  opposed  an  application  for  a  commission  to  the 
Cape  unsuccessfully.  The  proceedings  were  hung  up  for  four 
years ;  and  when  the  case  at  last  came  on  there  was  no  defence, 
judgment  being  consented  to.  But  even  this  did  not  exhaust  the 
powers  of  delay.  The  defendant  might  have  defended  at  the 
trial,  and  with  a  judgment  against  him  have  gone  to  higher 
•Courts — even  to  the  House  of  Lords. 

I  believe  it  to  be  absolutely  essential  to  the  success  of  the 
project  of  settling  the  question  by  convention  that  this  defence  of 
fraud  should  be  swept  away. 

I  agree  entirely  with  Mr.  Footers  remark  that  it  is  very  difficult 
to  determine  where  a  convention  should  end  and  when:  legislation 
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begin.  I  believe,  however,  that  a  convention  should  go  into  a 
little  more  detail  than  is  done  in  the  draft  under  consideration. 
It  is  a  very  complicated  undertaking,  and  almost  every  word 
would  lead  to  discussion.  I  venture  to  suggest  that  the  time 
available  at  the  Conference  might  be  most  profitably  employed  by 
considering  and  adopting  a  series  of  resolutions :  perhaps  some- 
what as  follows  : — 

I. — That  great  hardship  results  from  the  unsettled  state 
of  the  law  both  in  the  United  Kingdom,  the  Colonies,  and 
foreign  countries,  with  regard  to  the  effect  of  British,  Colonial, 
and  foreign  judgments,  and  that  much  benefit  would  result  to 
commerce  and  to  litigants  generally  if  Imperial  legislation  were 
passed  on  the  subject  for  the  Empire,  and  conventions  entered 
into  with  foreign  States. 

II. — That  the  fundamental  principle  on  which  such  legislation 
and  conventions  should  be  based  is  the  reposing  full  faith  and 
confidence  in  the  honour,  integrity  and  impartiality  of  Her 
Majesty's  Colonial  judges,  and  in  the  judges  of  foreign  States. 

III.  That  it  is  essential  that  execution  on  colonial  and 
foreign  judgments  should  be  speedily  obtained  in  the  Queen's 
Dominions,  and  to  this  end  that  the  lengthy  process  of  actions  on 
such  judgments,  which  are  now  required  by  English  and  Colonial 
laws,  should  be  replaced  by  a  motion  for  execution. 

IV.  That  although  it  is  impossible  to  deal  in  these  resolutions 
-with  all  the  details  of  the  subject,  yet  that  the  following  principles 
5houid  be  adopted  : — 

i.  Due  precautions  must  be  taken  to  prevent  double  execution. 

ii.  The  rules  of  jurisdiction  over  absent  defendants,  and  the 
methods  of  service  of  process  on  such  defendants,  must 
be  left  to  the  discretion  of  each  Colony  and  State,  but 
that  the  following  rules  should  not  be  recognised : — 

(n)  Those  which  base  jurisdiction  purely  on  the  nationality 

of  the  plaintiff. 
(d)  Those  which  base  jurisdiction  on  the  possession  of 

property  by  the  defendant  within  the  jurisdiction. 
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{c)  Those  rules  of  service  against  absent  defendants, 
where  personal  service  is  impracticable,  which  do  not 
require  all  reasonable  precautions  to  be  taken  to 
bring  the  existence  of  the  action  to  the  knowledge 
of  the  defendant 

iii.  The  defence  of  fraud  should  not  be  allowed  unless  all  the 
means  of  redress  provided  by  the  country  of  origin 
against  judgments  obtained  by  fraud  have  ceased  to  be 
available. 

F.  T.  PlGGOTT. 

Projet  de  Convention  relative  a  L'EXficuxioN  des 

JUGEMENTS    EtRANGERS. 

Attendu  qu'il  est  desirable  que  des  dispositions  soient  prises 
pour  une  meilleure  execution  r^ciproque  des  jugements  des 
tribunaux  de  chacun  des  Etats  contractants  par  les  tribunaux  d^ 
autres  Etats  contractants  dans  leurs  territoires  respectifs, 

Les  Gouvernements  contractants  ont  d^cid^,  et  par  la  pr^nte 
tombent  d*accord,  chacun  en  ce  qui  le  conceme,  sur  ce  qui 
suit : 

Art.  !•'. — Cette  convention  traitera  et  agira  en  ce  qui  con- 
ceme les  jugements  suivants  seulement,  k  savoir :  jugements 
pour  le  paiement  d'une  somme  d'argent  constat^e,  soit  par  voie 
de  dette,  dommages-int^r^ts  ou  frais,  dus  par  une  personne  k  une 
autre,  et  s'appliquera  aux  J  ugements  de  cette  cat^gorie,  prononces 
avant  ou  aprbs  la  date  de  cette  convention. 

^ot€, — II  est  suggere  qu*il  n'y  a  aucune  chance  pratique  d'obtenir  la  legisla- 
tion on  m^me  Taccord,  quel  qu'il  soit,  quant  k  present,  si  I'on  ne  borne  pu- 
Tessai  au  simple  cas  d'un  jugement  in  pers<mam  pour  une  somme  d'axgent 
d^termin^e. 

Art.  II. — II  sera  permis  It  toute  personne  qui  a  obtenu  un 
jugement  contre  une  autre,  pour  le  paiement  d'une  somme 
d'argent,  d'un  tribunal,  diiment  constitu^,  de  Tun  des  Gouverne- 
ments, parties  de  la  convention,  de  s'adresser  aux  tribunaux  de 
Tun    des    autres    dits    Gouvernements   pour    I'ex^ution    dudit 
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jugement,  dans  le  juridiction  territoriale  du  tribunal  auqud  elle 
se  sera  adress^e,  et  Tex^cution  dudit  jugement  sera  accord^e  en 
consequence,  sujette  aux  dispositions  contenues  ci-aprbs,  et  con- 
form^ment  k  la  procedure  du  tribunal  auquel  on  se  sera  adress^. 

Art.  III. — Pour  que  le  demandeur  puisse  obtenir  cette 
execution,  il  liii  faudra  constater  k  la  satisfaction  du  tribunal  k 
qui  il  la  demande : 

1°  Que  le  jugement  a  6t6  rendu  par  un  tribuna  competent 
d'aprbs  les  rbgles  de  competence  reconnues  par  le 
tribunal  auquel  la  demande  en  execution  est  adress^e ; 

(i).  A  la  Conference  de  Bruxelles,  1895,  1* Association  donna  le  soin  k  nn 
Comit^  de  codifier  les  regies  de  jaridiction.  Tant  qne  ces  r^les  ne  seront 
pas  codifiees,  le  seul  moyen  parait  ^tre  celui  qni  est  adopts  ici. 

2^  Que  les  parties  ont  6t/6  ddment  assigne'es ; 

3®  Que,  lorsque  le  jugement  a  ^t^  rendu  par  d^faut,  la  partie 

contre  laquelle   il  a  6i6  rendu  a  eu  connaissance  du 

litige  et  la  possibility  de  s'y  d^fendre ; 
4<>  Que  le  jugement  ne  contient  rien  de  contraire  h.  la 

morality,  ni  k  Tordre  ni  au  droit  public  de  TEtat  dans 

lequel  Tex^cution  est  demand^e ; 
5**  Que  le  jugement  est  devenu  [et  reste,  jusqu'au  moment 

de  la  demande  en  execution]  ex^cutoire  dans  le  pays 

oh  il  a  6t6  rendu ; 

Les  regies  2  k  St  sauf  la  partie  de  la  demi^re  placee  entre  crochets,  ont 
et^  adoptees  par  1' Association  k  la  Conference  de  Milan. 

6""  Que  le  jugement  n'a  pas  re^u  satisfaction ; 

7**  Qu*il  y  a  des  raisons  s^rieuses  pour  croire  que  le  d^fendeur 
possbde,  dans  la  juridiction  du  tribunal  auquel  on  s'est 
adresse,  des  biens  suffisants  pour  donner  satisfaction  au 
jugement 

(6)  et  (7).  Ces  r^les  sont  evidemment  necessaires  et  ont  et^  adoptees  avec 
quelques  modifications  par  M.  Piggott,  dans  la  Mauritius  Ordinance, 

8*  Que  la  personne  contre  laquelle  on  demande  I'ex^cution 
du  jugement  a  €t€  notifide  de  la  demande  de  manibre  k 
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pouvoir  comparaitre  k  Taudition  de  cette  demande,  soit 
en  peisonne,  soit  dans  la  personne  d'un  avocat 

(8).  Ceci  peut  paraitre  superflu,  mais  11  est  desirable  de  mettre  bors  de 
doute  qae  ces  demandes  ne  peuvent  jamais  ^tre  faites  ex  parte. 

Art.  IV. — Le  tribunal  competent  accordera  execution  de 
tout  jugement  qui  satisfait  aux  conditions  ci-dessus  indiqu^ 
\  moins  qu'il  ne  soit  ddmontr(^  ou  qu'il  ne  paraisse  k  ce  Tribunal: 

W  Qu'il  existe  un  recours  par  voie  d'appel  ou  autrement 
contre  le  jugement,  dans  le  pays  oti  il  a  ^t^  rendu,  et 
que  la  personne  contre  laquelle  Tex^cution  est  demand^e 
a  d^jk  exerc^,  ou  a  de  bonne  foi  I'intention  d'exercer^ 
son  droit  de  recours  contre  le  jugement. 

(i).  Tire  en  substance  de  la  Mauritius  Ordinance  de  M.  Piggott.  Si, 
d'apr^  la  lex  hHj  ce  recours  constitue  par  lui-meme  on  arr6t  d'ex^cution,  oa 
si  cet  arr^t  d'execution  a  ^te  accorde  par  les  tribunaux  dn  pays  oil  le  jugement 
a  ^t^  rendu,  le  cas  tombera  dans  Tart.  Ill  (5)  suprd, 

2^.  Que  le  jugement  a  ^t6  obtenu  par  fraude  ou  coUasioD, 
et  que  la  personne  contre  laquelle  I'ex^cution  est 
demand^e  n'a  eu  aucun  moyen  de  faire  casser  le  juge- 
ment ou  d'obtenir  une  autre  reparation  suffisante  dans 
le  pays  o\i  le  jugement  a  6t6  rendu  : 

(2).  Ceci  soul^ve  la  question  difficile  de  reouvrir  un  jugement  pretendo 
obtenu  par  fraude,  par  exemple,  par  le  moyen  de  faux  t^oignages ;  roir  U 
note  lue  k  la  Conference  de  Buffalo,  1899,  sur  le  jugement  anglais  dans 
Taffaire  Vadala  contre  Lowes,  25  Q.  B.  D.  310  (Rapport,  pp.  233,  23^).  Cc 
jugement  va  beaucoup  plus  loin  que  notre  suggestion. 

Dans  Tun  ou  Taut  re  cas  mentionn^  dans  cet  article,  le  tribnnal 
auquel  la  demande  d'exdcution  est  faite  pourra,  k  sa  discretion, 
refuser  Tex^cution  propos^e  ou  I'accorder  sous  condition,  ou  bien, 
si  elle  a  d^j^  ^t^  accordde,  pourra  la  r^voquer  ou  la  suspendre,  et 
dans  chaque  cas,  daos  les  termes  et  sous  les  conditions  qu'il 
jugera  convenables. 

Art.  V. — Quand  Texdcution  d'un  jugement  Stranger  a  ^te' 
demand^e  et  accord^e,  d'apres  les  dispositions  de  cette  conven- 
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tion,  ce  jugement  deviendra  et  restera,  dans  TEtat  oU  cette* 
execution  a  6t6  obtenue,  de  m^me  force  et  validity,  et  sera 
ex^cutoire  comme  s'il  avait  6t6  k  I'origine  rendu  par  les  tribunaux 
de  TEtat  oli  Tex^cntion  a  6t6  obtenue.  Pourvu  que,  si  plus  tard 
ce  jugement,  par  raison  d'^coulement  de  temps  ou  d'une  decision 
judiciaire  ou  de  toute  autre  cause,  cesse  d'etre  valide  ou  ex^cu- 
toire  dans  le  ressort  de  TEtat  oil  il  a  6t6  prononcd,  il  cesse 
^galement  d'etre  valide  ou  executoire  dans  les  ressorts  de  tous  les 
autres  Etats  contractants,  et  tout  jugement  rendu  dans  le  ressort 
dun  de  ces  Etats  sera  annuls  ou  r^voqu^  sur  la  demande  de  toute 
partie  par  le  tribunal  qui  Ta  rendu  exdcutoire. 

J^ole, — II  n*est  pas  dans  Tidee,  par  cette  disposition,  de  snbstituer  les 
regies  de  prescription  du  premier  tribunal  k  celles  du  /orum,  mais  d*exiger 
que  le  jugement  a  executer  ne  soit  pas  dechu  par  aucune  des  deux  lois. 

Art.  VI. — ^Aucun  des  Gouvemements  contractants  ne  sera 
considdrd  avoir  pris  une  responsabilit^  ou  engagement  par  cette 
convention,  jusqu'k  ce  que  les  tribunaux  aient  6t6  investis,  par 
It^gislation  ou  autrement,  conform^ment  k  la  constitution  de 
chaque  Etat  contractant,  des  pouvoirs,  autoritds  et  directions 
necessaires  pour  Tex^cution  pratique  de  cette  convention,  pourvu 
qu*aucun  Etat  ou  Gouvemement  n'ait  le  droit  de  demander,  pour 
luim^me  ou  ses  nationaux,  Tex^cution  de  cette  convention  dans 
le  ressort  d*im  autre  Etat,  jusqu'k  ce  que  ses  propres  tribunaux 
aient  ^t^  investis  des  pouvoirs,  autoritds  et  directions  susdits; 
mais  il  est  convenu  que  chacun  des  Gouvemements  contractants 
mettra  tout  le  soin  raisonnable  pour  investir  ses  propres  tnbu* 
naux  desdits  pouvoirs,  autorit^s  et  directions,  soit  par  legislation, 
ou  de  toute  autre  manibre  qui,  en  vertu  de  la  constitution 
de  cet  Etat,  peut  ^tre  ndcessaire,  suffisant  ou  desirable. 

AW^. — En  Angleterre  certainement,  et  probablement  dans  beaucoup  d'autres- 
Etats,  les  tribunaux  ne  peuvent  pas  £tre  rendus  competents  uniquement  sous 
Tautorite  d'une  convention.  Non  seulement  pour  cette  raison,  mais  aussi 
parce  que  des  regies  speciales  de  proc^ure  sont  absolument  necessaires  pour 
I'execution  pratique  de  la  convention,  la  legislation,  dans  chaque  Etat, 
devrait  ^tre  exigee.  Un  examen  de  la  Mauritius  Ordinance^  de  M.  Piggott, 
montrera  non  seulement  que  ce  r^glement  doit  etre  detaille,  mais  que  sa 
redaction  exige  la  connaissance  d'un  expert  legal  dans  chaque  Etat.     Pre- 
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center  le  projet  d'un  r^lement  anglais  pour  dtre  examine  par  rAssodation 
de  droit  international  serait  inutile.  II  est  difficile  de  distingner  entre  les 
dispositions  qui  doivent  faire  partie  de  l*accord  international,  et  celles  qui 
sont  n^cessaires  poor  I'ex^cution  pratique  de  cet  accord  par  les  tribunaux  de 
chaque  £tat. 


Rules    fok  determining   the  competence    of    a    foreign 
COURT  TO  pronounce  A  JUDGMENT  in  personam  for  the 

payment  of   an  ASCERTAINED   SUM   OF   MONEY. 

Proposed  by  J.  Alderson  Foote,  Q.C 

The  Court  by  which  the  judgment  has  been  pronounced  shall  be 
deemed  competent  in  each  and  every  of  the  following  cases  :— 

(t).  If  the  person  against  whom  the  judgment  was  pronounced 
was  at  the  time  when  the  action  was  commenced  actually  present 
within  the  territorial  jurisdiction  of  the  Court,  and  was  served 
with  process  according  to  the  practice  of  such  Court ;  or 

(2).  If  the  person  against  whom  the  judgment  was  pronounced 
was  at  the  time  when  the  action  was  commenced  a  subject  of  ^ 
State  of  such  Court,  and  was  sued  in  respect  of  a  contract  made 
or  to  be  performed,  or  of  a  tort  committed,  within  the  territorial 
jurisdiction  of  such  Court,  and  was  served  with  process  or  notice 
of  process  in  such  action  according  to  the  practice  of  such 
Court;  or 

(3).  If  the  person  against  whom  the  judgment  was  pronounced 
submitted  to  the  jurisdiction  by  instituting  or  voluntarily  appearing 
in  the  action ;  or 

(4).  If  the  person  against  whom  the  judgment  was  pronounced 
had  contracted  to  submit  to  the  jurisdiction  of  the  Court  in  respect 
of  the  subject-matter  of  the  action. 

Note, — These  rules,  which  are  here  tentatively  suggested  for  the  considera- 
tion of  the  Committee,  and  rather  as  a  basis  for  discussion  than  as  a  proposal, 
are  subject  to  the  following  remarks  ; — 

First,  it  appears  to  the  writer  that  any  attempt  to  codify  rules  for  deter- 
mining the  competence  of  a  Court  should  be  confined  to  cases  of  ptrsmal 
fudgmmtsfor  the  payment  of  money y  not  only  because  it  would  be  almost  hope- 
less to  enter  upon  the  larger  subject,  but  also  because  no  international  agree- 
ment for  obtaining  the  execution  of  foreign  judgments  is  at  present  at  all 
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likely  to   be   practicable,  except  with  regard    to  judgments  of  this  limited 
class. 

Secondly,  the  writer  has  endeavoured  to  express  in  thi*>  form  the  present 
state  of  English  law  on  the  subject,  not  because  the  English  law  is  necessarily 
right,  but  because  it  forms  a  convenient  starting-point  for  discussion,  and 
because  it  professes  to  be  based  on  principles  of  international,  not  municipal 
law. 

Rule  (l)  expresses  the  law  as  laid  down  in  the  case  of  Sirdar  Singh  v. 
Rajah  of  Fcrindkote,  in  the  Privy  Council  (1894,  Appeal  Cases,  p.  670),  by 
the  late  Lord  Selborne,  citing  in  support  Story's  C<mflict  of  Lauts^  2nd  ed., 
sections  546,  549,  554,  556,  586,  and  Kent  s  Comm.,  vol.  I,  p.  284(ioth  ed.). 
The  judgment  was  concurred  in  by  Lords  Watson,  Hobhouse,  Macnaghten, 
Morris,  and  Shand,  and  Sir  R.  Couch. 

Rule  (2),  which  gives  a  jurisdiction  in  absentem  against  a  subject,  when 
the  cause  of  action  arose  within  the  jurisdiction,  is  nowhere,  I  think,  expressly 
put  in  this  form.  It  is,  however,  clear  that  the  judgment  last  cited,  and,  I 
think,  all  others  on  the  point,  though  requiring  presence  within  the  territorial 
limits  in  ordinary  cases,  carefully  abstain  from  including  subjects  of  the  State 
in  this  rule  ;  and,  no  doubt,  they  remain  liable  to  the  jurisdiction,  although 
out  of  the  country  (Story,  Conflict  of  Laws^  section  546).  It  appears  clear, 
however,  that  the  right  of  a  state  to  implead  its  absent  subjects  would  not 
ordinarily  be  exercised  except  in  the  cases  provided  for  by  the  suggested  rule — 
i.e.,  cases  of  contracts  made  or  to  be  performed,  or  torts  committed,  within 
the  jurisdiction.  (It  is  so  in  the  English  practice  under  Ord.  1 1  of  the  Rules  of 
Court,  which  extends,  however,  to  claiming  jurisdiction  against  absent  persons 
**  domiciled  or  ordinarily  resident  within  the  jurisdiction.**) 

Rules  (3)  and  (4)  are  borrowed  from  the  judgment  of  Lord  Justice  Fry  in 
18S0,  in  the  case  oi  Rousilloti  v.  Rousillon,  14  Ch.  Div.,  371. 

J.    A.   FOOTE. 

Note  on  Rule  (i). 

Objection  has  been  taken  to  Rule  (i),  on  the  ground  that  it 
purports  to  recognize  the  jurisdiction  of  every  Court  to  pronounce 
judgment  against  any  defendant  who  was  actually  present  within 
the  territorial  jurisdiction  of  the  Court  when  the  action  was 
commenced,  and  was  served  with  process  according  to  the 
practice  of  such  Court. 

It  is  suggested  that  for  the  words  ^^  actually  present^*  should  be 
substituted  ^^ resident'^  I  presume  that  ^^ resident  and  actttally 
present^'  will  be  necessary,  if  the  change  is  made. 

The  following  considerations,  however,  appear  to  me  to  deserve 
attention. 

It  is  plain  that  by  "  residence  "  is  meant  something  less  than 
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^*  domicil,"  something  more  than  "  actual  presence."  It  is  sub- 
mitted that,  hitherto,  for  the  purposes  of  international  law, 
**  domicil "  has  been  the  legal  conception  of  "residence  ";  and  that 
any  attempt  to  distinguish  the  two,  by  introducing  the  conception 
of  a  legal  permanent  home  which  shall  not  be  domicil,  must  lead 
to  confusion.  The  difficulties  which  would  arise  may  be  tested 
by  actual  examples.  A  foreigner  sleeping  one  night  at  an  hotel 
would  of  course  not  be  deemed  to  "  reside  "  there.  Imagine  that 
he  stayed  a  week,  or  a  month,  or  that  he  took  furnished  lodgings 
in  the  town  for  a  week  or  for  a  month.  Would  he  then  be 
"  resident,"  or  not  ?  If  not,  how  many  days,  weeks  or  months, 
would  be  sufficient?  Many  Englishmen  go  to  the  south  of 
France  for  six  months  at  a  time,  in  the  winter.  Are  they 
•**  resident "  ?  and  if  yes,  how  is  their  case  different  in  principle 
from  a  visitor  who  spends  a  week  at  the  seaside  ?  If  no,  would 
they  become  residents  by  staying  twelve  months  instead  of  six  ? 
and  where  is  the  line  to  be  drawn  ? 

Secondly,  if  jurisdiction  is  to  be  recognized  only  over  "  resi- 
•dents,"  this  is  by  implication  to  deny  that  the  Courts  of  a  country 
Ihave  jurisdiction  over  persons  actually  present  within  their 
territorial  limits,  who  do  not  satisfy  this  requirement  It  is  sub- 
mitted that  it  will  be  very  difficult  to  find  either  authority  or 
principle  for  so  limiting  the  jurisdiction  of  the  Courts  of  a 
Sovereign  State.  If  it  is  inconvenient  in  any  case  that  such 
jurisdiction  should  be  asserted,  either  because  the  defendant  is 
only  transiently  within  the  territorial  limits  or  for  any  other  reason, 
this  is  a  matter  which  the  Court  appealed  to  should  decide  for 
itself;  and  it  may  well  be  that  as  a  rule  of  domestic  law,  some  test 
of  temporary  residence  may  be  established  and  recognized.  But 
it  is  submitted  that  to  deny  the  competence  of  a  Court  to  pronounce 
^rsonal  judgment  against  all  persons  found  within  its  sovereign 
limits,  is  to  open  a  very  large  and  serious  question. 

I  should  add  that  in  the  judgment  of  Lord  Selborne  in  the 
case  to  which  my  printed  note  to  the  rule  refers,  the  distinction 
(if  any)  between  "temporary  residence"  and  "actual  presence'* 
was  not  before  the  minds  of  the  judges,  the  point  being  that  the 
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^defendant  had  left  the  State  in  which  he  was  sued  before  the  suit 

-commenced.  I  did  not  intend  to  suggest  that  this  particular 
point  had  been  decided,  as  a  matter  of  English  law,  by  this  case. 
The  words  used  by  Lord  Selbome  are  :  "  Territorial  jurisdiction 
attaches  .  .  .  upon  all  persons  either  permanently  or  temporarily 
resident  within  the  territory " ;  and  in  support  of  this  he  cites 
{ifiter  alia)  Story,  Cofiflict  of  Laws ^  s.  554 ;  "  By  the  common  law, 
^rsonal  action  being  transitory,  may  be  brought  in  any  place 

^wherc  the  party  defendant  can  be  found."  And  if  by  "  temporary 
residence,"  is  meant  more  than  presence  within  the  jurisdiction, 

»this  is  to  introduce  a  fourth  conception :  the  stages  being  (i)  Pre- 
sence,   (2)    Temporary    residence,    (3)    Permanent    residence, 

^(4)  DomiciL     This  seems  undesirable. 

Should  it  appear,  how^ever,  to  the  majority  of  the  Committee, 
that  an  agreement  can  be  arrived  at  by  substituting  "  resident  and 

-actually  present"  for  "  actually  present "  in  the  proposed  Rule  (i), 
I  should  personally  be  willing  to  accept  the  alteration,  in  order  to 
arrive  at  some  conclusion.  As  before  stated,  the  proposed  rules 
were  only  submitted  as  a  basis  for  discussion  ;  and  I  hope  that 
some  other  members  of  the  Committee  will  attempt  to  improve 

.them  by  something  more  than  negative  criticism.   ^ 

J.    A.    FOOTE. 


NOTE  ON  THE  PROPOSED  RULES  OF  JURISDICTION, 
By  F.  T.  Piggott. 

The  following  case  will  demonstrate  to  the  Congress  the 
urgent  necessity  of  pressing  all  governments  to  deal  with  the 
•<luestion. 

A  German  firm  with  an  agent  in  Mauritius  sued  in  the 
Mauritius  Courts  a  resident  in  the  colony  on  a  promissory  note, 
.the  first  of  a  series  given  in  payment  of  machinery.  The  defence 
was  that  the  machinery  was  defective. 

The  trial  lasted  fifty  days.  Judgment  was  given  for  the 
■defendant  with  costs. 
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This  judgment  was  not  satisfied,  and  the  Power  of  Attorney 
to  the  agent  was  withdrawn. 

More  than  five  years  have  elapsed,  and  repeated  applications 
to  the  German  Courts  to  obtain  execution  of  the  judgment  for 
costs  have  failed  :  the  Courts  holding  that  the  condition  of 
reciprocity  required  by  the  German  Code  was  not  satisfied  by 
English  (or  Mauritian;  law. 

My  own  view  is  that  the  question  of  jurisdiction  ought  to  be 
left  entirely  to  the  discretion  of  each  legislature,  and  also  the 
question  of  what  service  of  the  initial  process  in  an  action  is 
necessary  or  sufficient ;  in  both  cases  whether  the  defendant  be 
a  subject  or  an  alien,  and  whether  he  be  absent  or  present  within 
the  jurisdiction.  And  that  when  we  come  to  the  question  of 
enforcing  a  foreign  judgment  the  old  defences  of  absence  of  juris- 
diction and  absence  of  notice  ought  to  be  done  away  with. 

To  each  part  of  this  broad  rule  however  there  are  exceptions ;. 
jurisdiction  based  on  the  nationality  of  the  plaintiff  (which  is  the 
characteristic  of  the  French  system),  and  jurisdiction  based  solely 
on  the  existence  of  property  of  the  defendant  within  the  jurisdic- 
tion (which  is  the  characteristic  of  the  Scotch  sjrstem),  are,  I  think, 
not  warranted,  and  judgments  based  on  them  should  not  be 
entitled  to  execution  in  other  countries.  So  too  with  regard  to- 
service  of  process  on  a  trustee,  there  are,  I  think,  grave  objec- 
tions to  the  French  system  which  allows  service  on  the  procureur. 
but  does  not  insist  on  his  making  any  effort  to  bring  the  existence 
of  the  action  to  the  notice  of  the  defendants. 

[My  friends  the  French  lawyers  may  perhaps  complain  that  I 
am  attacking  their  system  in  all  its  parts.  But  I  believe  the 
justice  of  the  criticism  is  admitted  to  be  sound  by  nearly  all 
French  lawyers  who  have  studied  International  law ;  and  if  there 
are  still  some  who  doubt,  I  would  venture  to  remind  them  that 
their  codes  are  one  hundred  years  old,  and  the  quesrions  now 
under  the  consideration  of  the  Conference  are  essentially  ques- 
tions of  to-day.] 

I  do  not  know  of  any  other  systems  either  of  jurisdiction  or 
procedure  open  to  serious  objection :  and  it  seems  to  me  better 
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therefore  to  deal  with  the  subject  negatively  rather  than  positively. 
And  as  the  Mauritius  Ordinance  of  1899  which  I  drafted  has 
been  printed,  I  beg  to  refer  the  members  of  the  Committee  to 
sect  3  which  embodies  my  views  on  the  question. 

The  difficulty  I  feel  about  formulating  any  positive  rules  of 
jurisdiction  is  that  they  may  not  be  exhaustive.  More  especially 
^hen  we  deal  with  contractual  jurisdiction  there  may  be  slight 
variations  which  the  positive  formula  might  exclude,  and  which 
:might  yet  be  innocuous :  in  torts  too  the  rules  may  vary,  as  they 
:have  done  in  England  at  different  times:  and  any  attempt  to 
define  what  should  constitute  sufficient  service  of  process  must  I 
fear  favour  evasion  of  service  ;  for  the  form  of  service  must  vary 
in  every  country,  and  I  doubt  if  any  definition  could  be  exhaustive 
.of  processes  which  are  justifiable. 

If,  however,  the  Committee  decide  to  proceed  by  the  positive 
method,  I  venture  to  offer  the  following  remarks  on  Mr.  Foote's 
•suggested  rules. 

(i).  I  entirely  agree  with  Mr.  Foote's  note  on  the  necessity  of 
imaintaining  actual  presence.  To  whittle  this  away  by  intro- 
ducing any  residential  qualification  would  be  so  contrary  to  the 
fundamental  ideas  of  sovereignty  that  I  doubt  if  any  practical 
•outcome  could  be  expected  from  a  recommendation  so  limited. 
Persons  within  the  territorial  jurisdiction  of  a  country  are  subject 
to  the  authority  of  the  law  and  of  the  Courts;  and  I  do  not  think 
it  would  be  possible  to  say  that  persons  should  not  be  subject  to 
the  service  of  the  Courts  merely  because  they  are  present  only  for 
a  brief  period. 

[There  is,  if  my  memory  serves  me,  an  English  case  in  which 
service  on  a  person  on  board  a  foreign  merchant  vessel  which  had 
touched  at  Liverpool  for  a  short  time  was  held  good — and  I  do 
not  see  how  it  could  be  otherwise.] 

There  are  cases  of  hardship  of  course.  Take  the  following  : 
a  contract  entered  into  in  France  between  a  Spaniard  and  an 
American.  The  American  returning  by  way  of  I^iverpool  might 
be  served  in  harbour  with  an  English  ^vrit,  and  the  dispute  thus 
brought   within   the   jurisdiction   of  the   English   Courts.     Any 
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number  of  extreme  cases  can  be  imagined ;  but  the  fault,  if  fault 
it  is  (which  I  am  not  at  all  prepared  to  admit),  lies  with  the  broad 
rule  of  competence — ^almost  universal  I  believe — that  except  in 
so  far  as  title  to  land  is  concerned  a  Court  can  try  an  actioi> 
which  has  arisen  anywhere.  I  do  not  think  it  would  be  wise  to 
limit  this  rule  in  any  way. 

I  venture  to  suggest,  however,  in  rule  (i)  that  the  words 
"  served  with  process  "  are  a  little  too  narrow.  They  might  be 
said  to  include  "  substituted  service,"  but  would  exclude  service 
by  advertisement,  which  sometimes  must  be  resorted  to.  In  view 
of  a  rule  which  I  am  going  to  propose  dealing  specially  with- 
service,  I  propose  that  rule  (i)  should  stop  at  the  words  "jurisdic- 
tion of  the  Court." 

But  although,  as  I  have  said,  I  think  that  the  first  rule  of 
jurisdiction  must  be  based  for  constitutional  reasons  on  actual 
presence,  I  think  that  personal  jurisdiction  should  not  be  limited 
by  that  rule,  and  that  therefore  a  second  rule  should  be  adopted 
basing  jurisdiction  on  domicil  or  usual  residence.  Personally  I 
prefer  the  term  "  usual  residence,"  leaving  the  courts  to  determine 
each  case  on  its  merits.  The  definition  of  bankruptcy  jurisdic- 
tion given  in  the  Act  of  1883  is  if  the  debtor  is  "  domiciled  or 
within  a  year  before  the  date  of  the  petition  has  ordinarily  resided 
or  had  a  dwelling-house  or  place  of  business  in  England,"  and 
this  might  be  adopted ;  but  I  think  it  is  better  to  leave  the- 
construction  of  the  term  to  the  courts  of  each  country.  There 
are  many  objections  to  taking  ^  domicil "  as  the  test  First  the 
law  is  exceedingly  complicated  and  intricate,  and  in  civil  and 
commercial  matters  a  simple  rule  should  be  adopted;  on  the 
other  hand  many  arguments  can  be  advanced  in  favour  of  making 
jurisdiction  in  such  matters  depend  on  a  residence  in  the  country 
in  which  it  is  more  than  likely  the  obligation  in  issue  in  the  suit 
has  arisen.  Secondly,  the  word  "domicil"  is  likely  to  lead  to 
much  difficulty  with  continental  lawyers.  "  Domicil,"  as  English 
lawyers  understand  it,  is  recognised  by  the  French  law ;  it  is  called, 
I  believe,  "  domicile  de  &it " ;  but  the  domicile  of  the  codes  merely 
signifies  (unless  I  am  much  mistaken)  the  residential  test  for  the 
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jurisdiction  of  local  courts — analogous  to  our  own  rules  of  County 
Court  jurisdiction.  Discussion  on  the  word  "  domicil "  is  always 
difficult  unless  this  be  borne  in  mind.  I  always  use  the  two 
words  "  domicil "  and  "  domicile  "  to  preserve  the  distinction. 

jRuie  (2).  I  suggest  that  this  rule  should  not  be  limited  to 
subjects. 

The  essence  of  the  contractual  jurisdiction  against  absentees 
lies  in  the  fact  that  the  contractual  act  (of  commission  or  omission) 
on  which  the  jurisdiction  rests  has  been  done  within  the  territorial 
jurisdiction.  This  seems  to  me  to  be  irrespective  of  person. 
The  same  may  be  said  of  tortious  jurisdiction ;  although  the  rule 
has  been  given  up  in  England,  it  is  sound,  I  think,  to  say  that  the 
courts  of  the  country  where  a  tort  has  been  committed  should 
have  jurisdiction  in  the  action  arising  out  of  it  I  suggest  the 
omission,  as  in  Rule  (i),  of  the  reference  to  service  of  process. 

I  have  nothing  to  suggest  with  regard  to  Rules  (3)  and  (4). 

With  regard  to  service  of  process  I  now  venture  to  suggest  a 
further  rule,  which  I  think  may  be  more  conveniently  stated  in  the 
form  of  a  "  Note  to  the  above  Rules,"  in  some  such  words  as  the 
following : — 

In  all  cases  where  jurisdiction  is  exercised  under  the  above 
rules  the  court  will  be  seised  of  the  action  according  to  the 
practice  of  such  court ;  and  in  connection  with  the  execution  of 
foreign  judgments,  where  the  action  has  been  brought  against  an 
absent  defendant,  the  form  of  the  procedure  shall  be  held  to  be 
unassailable  if  the  law  requires,  where  personal  service  is  not 
practicable,  all  reasonable  efforts  to  be  made  to  bring  the  fact  of 
the  action  having  been  begun  to  the  knowledge  of  the  defendant. 

F.    T.    PiGGOlT. 


Digitized  by 


Google 


(     "6    ) 


PrOJET    DE     RKGLEMENT     pour     determiner     la     COMPfeTENXE 
d'uN    tribunal    6tR anger   AYANT   PRONONCfi   UN  JUGEMENT 

in  personam    pour    le   paiement  d'une  somme  d'argent 

CONSTATfiE. 

Le  tribunal  Stranger  ay  ant  prononce  un  tel  jugement  doit  etre 
reconnu  competent  dans  les  cas  suivants  : 

1°  Si  le  demandeur  ou  le  defendeur  contre  lequel  le  jugement 
a  ete  prononc^  t^tait,  au  moment  ou  Taction  etait  coramencee, 
present  sur  le  territoire  de  juridiction  du  tribunal,  et  a  re9u 
signification  du  proems  selon  la  proctfdure  de  ce  tribunal ; 

2**  Si  le  demandeur  ou  defendeur  contre  lequel  le  jugement  a 
6^6  prononce  dtait,  au  moment  oli  Taction  fut  commencde,  national 
de  TEtat  de  ce  tribunal  et  fut  poursuivi  conformement  2i  un 
engagement  contracte'  ou  k  remplir,  ou  pour  un  delit  commis  dans 
la  juridiction  territoriale  de  ce  tribunal,  et  a  re^u  signification  de 
proces  dans  cette  action  ; 

3<>  Si  le  demandeur  ou  defendeur  contre  lequel  le  jugement  fut 
prononc^  s'est  soumis  k  la  juridiction  en  intentant  ou  en  parais- 
sant  volontairement  dans  Taction  ; 

4®  Si  le  demandeur  ou  ddfendeur  contre  lequel  le  jugement  fiit 
prononce  a  contracte  de  se  soumettre  k  la  juridiction  de  ce 
tribunal  pour  ce  qui  est  de  la  mati^re  cause  de  Taction. 

Note, — Ces  regies,  qui  sont  soumises  k  I 'appreciation  du  Comite,  platdt 
corame  base  d'une  discussion  que  comme  proposition,  sont  sujettes  aux 
remarques  suivantes  : — 

D'abord,  I'auteur  pense  que  tout  essai  pour  codifier  des  regies,  en  vue  de 
<leterininer  la  competence  d'un  tribunal,  devrait  se  bomer  aux  cas  ties 
jugements  in  personam  pour  le  paiement  d'une  somme  d'argent,  non  scule- 
ment  parce  qu'il  serait  presque  inutile  d'aborder  un  terrain  plus  etendu,  mais 
aussi  parce  qu'aucun  accord  international  pour  obtenir  I'execution  des  juge- 
ments etrangers  n'est  actuellement  realisable,  Sauf  en  ce  qui  concerae  les 
jugements  de  cette  categorie  limitee. 

Secondement,  I'auteur  a  essaye  d'exprimer  sous  cette  forme  Tetat  actuel 
de  la  loi  anglaise  sur  le  sujet,  non  parce  que  la  loi  anglaise  est  necessairenieni 
juste,  mais  parce  qu'elle  donne  un  point  de  depart  convenable  pour  la  discus- 
sion et  parce  qu'elle  professe  d'etre  basee  sur  des  i:rincii>es  de  droit  inter- 
national et  non  de  droit  municipal. 

La  regie  (i)  expose  la  loi  formulee  dans  Taffaire  Sirdar  Singh  c.  Rajah 
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^  Ferindkote^  devant  le  Conseil  prive  (1894,  Appeal  Cases,  p.  670),  par 
feu  Lord  Selborne,  citant  ^  I'appui  le  Conflit  dcs  Lois^  de  Story,  2"'*'  ed., 
sections  546,  549,  554,  556,  586,  et  Commentaires,  de  Kent,  vol.  I,  p.  284, 
lo*  ed.  Le  jugement  fut  appuye  par  Lords  Watson,  Hobhouse,  Macnaghten, 
Morris  et  Shand  et  Sir  R.  Couch. 

Regie  (2)  qui  donne  une  juridiction  in  absenteni  contre  un  national,  quand 
la  cause  de  Faction  s'el^ve  dans  la  juridiction,  n'est  nulle  part,  je  pense, 
•expressement  mise  sous  cette  forme. 

11  est  cependant  clair  que  le  jugement  cite  en  dernier,  et  je  le  crois,  lous 
les  autres  sur  cette  question,  bien  qu'txigeant  la  presence  dans  les  limites 
territoriales  pour  les  cas  ordinaires,  s'abstient  avec  soin  de  comprendre  les 
nationaux  dans  cette  regie ;  et  il  n'est  pas  douteux  quMls  restent  soumis  a  la 
juridiction,  bien  qu'etant  en  dehors  du  pays  {Cortflit  des  Lois,  de  Slory, 
section  546). 

II  paratt  clair  cependant  que  la  competence  des  tribunaux  k  Tegard  de 
-ses  nationaux  absents  ne  serait  pas  ordinairement  exerc^e,  excepte  dans  les 
cas  prevus  par  la  r^gle  suggeree,  c'est-^-dire  dans  les  cas  de  coiitrats  faits  ou 
it  remplir  ou  de  delits  commis  dans  le  ressort  de  ces  tribunaux.  II  en  est  ainsi 
dans  la  pratique  anglaise,  d*apr^  Ordre  11  des  Ragles  de  la  Hante-Cour,  qui 
s'etend  cependaot  jusqu'^  reclamer  la  juridiction  contre  les  personnes  absentes, 
domiciliees  ou  residant  habituellement  dans  le  ressort  de  la  Cour. 

Les  regies  (3)  et  (4)  sont  empruntees  ^  un  jugement  de  Lord  Justice  Fry 
en  1880,  dans  le  cas  de  RoussilUm  centre  Roussillon^  14  ch.  div.  371. 

J.   A.   FOOTE. 

Mr.  G.  G.  Phillimore  :  I  venture  now  to  ask  the  Conference 
to  express  its  views  on  Mr.  Footers  proposals  and  Mr.  Piggott's 
notes.  These  two  gentlemen  have  been  kind  enough  to  spend 
considerable  time  and  trouble  in  preparing  these  for  us,  and  it  is 
most  unfortunate  that  they  are  not  able  to  be  here  to-day.  We 
were  in  the  same  unfortunate  position  last  year  in  regard  to  the 
matter,  when  we  could  not  discuss  it  for  want  of  there  being 
anybody  present  to  discuss  it.  I  beg  to  move  that  in  their 
present  or  amended  form  the  proposals  should  be  accepted  by 
the  Conference. 

Mr.  E.  P.  Carver  :  The  proposed  rules  by  themselves  would 
appear  to  give  a  judgment  obtained  in  a  foreign  country  a  better 
position  in  our  own  country  than  a  judgment  obtained  in  one  of 
-our  States  in  the  same  action.  In  other  words,  the  United  States 
being  made  up  of  forty-five  sovereign  States,  has  placed  in  its 
Constitution  the  provision  that  a  judgment  of  each  and  every  State 
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shall  have  full  force  and  effect  in  every  other  State  ;  but  all  of  the 
Courts  in  the  United  States  and  the  United  States  Federal 
Courts  themselves  have  determined  that  in  order  to  give  a 
judgment  of  any  other  State  full  force  and  efifect  in  the  State  in 
which  it  is  sought  to  be  enforced  a  suit  must  be  brought,  and  all 
questions  with  regard  to  proof  of  service  must  be  brought  satis- 
factorily home  to  the  parties.  Now  that  provision  of  the 
Constitution  having  received  a  construction  of  that  nature,  it 
means,  if  we  should  adopt  these  proposed  rules,  that  the  person  who 
obtains  a  judgment  in  any  one  of  the  foreign  countries  of  Europe 
could  come  into  the  Courts  of  any  State  of  ours  and  stand  on  a 
superior  footing  there  to  a  person  who  tries  to  enforce  an  American 
judgment  there. 

As  another  objection  to  these  proposals  I  wish  to  say  that  we,, 
in  the  United  States,  have  adopted,  after  a  great  and  hard  fight, 
the  reciprocal  idea,  which  became  very  prevalent  in  the  United 
States ;  and  now  a  man  who  has  an  English,  Italian,  or  Canadian 
judgment  has  a  right  to  come  into  the  United  States  and  have 
that  judgment  enforced  just  as  if  it  was  a  judgment  of  one  of  the 
Courts  of  the  United  States ;  but  if  a  man  has  a  German,  French, 
or  Russian  judgment,  he  stands  on  no  particular  right,  because 
they  do  not  give  to  our  Courts  the  same  right.  That  is  aiv 
objection  which  would  be  obviated  if  all  the  Continental  countries 
agreed  to  these  provisions.  I  think  we  should  consider  the  fact 
that  these  rules  allow  execution  to  be  levied  on  filing  the 
judgment  They  cannot  do  that  in  our  country  without  a  suit, 
and  I  think  that  is  also  the  case  in  England. 

Mr.  Sinclair  Cox  :  I  have  not  had  the  opportunity  of 
discussing  this  paper  with  Mr.  Foote,  but  it  strikes  me  that  the 
scheme  as  presented  is  one  which  is  not  subject  to  the  objection 
that  Mr.  Carver,  of  Boston,  makes,  because,  as  I  understand  it^ 
his  objection  is  that  it  would  substitute  something  for  the  present 
existing  system  of  reciprocity.  The  proposal  is  simply  that  this 
should  be  a  draft  convention  which,  of  course,  might  be  entered 
into  or  not  by  any  States  which  choose  to  accept  it. 
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Mr.  E.  P.  Carver:  I  appreciated  that  I  said  in  my  last 
remarks  that  this  would  obviate  the  question  of  reciprocity. 

Mr.  Sinclair  Cox:  It  really  would  be  another  form  of 
reciprocity  in  a  more  extended  and  universal  sense. 

Mr.  E.  P.  Carver  :  The  only  question  I  raise  is  bringing  a 
suit  on  a  judgment.     Here  you  apply  for  execution  at  once. 

Prince  Cassano  :  I  want  to  call  the  attention  of  the  Conference 
to  two  points  arising  out  of  these  Reports.  I  commence  by 
taking  the  second  Report  made  by  Mr.  Piggott.  It  seems  to  me 
a  purely  English  proposal,  because  it  runs  absolutely  and  entirely 
on  the  lines  of  the  English  law,  so  I  do  not  know  why  and  to- 
what  extent  an  international  Conference  has  to  do  with  it 

Now,  coming  to  the  first  part,  I  do  not  think  at  the  present 
stage  of  the  discussion  we  could  adopt  this  draft  Convention. 
In  England  I  know  it  is  very  difficult  to  get  judgments  or  to  take 
actions  upon  judgments  given  by  foreign  Courts.  In  other 
countries,  and  I  may  say  in  my  country,  Italy,  it  is  very  easy,  and 
it  is  so  easy  that  sometimes  you  can  get  a  judgment  in  our 
Courts  which  you  cannot  get  in  France  upon  a  judgment  or 
quasi-judgment  given  in  France,  as  the  French  members  of  the 
Association  can  attest.  My  French  colleagues  can  tell  you  that 
there  is  in  France  a  jurisdiction  called  juridiction  gradetise^  which 
is  not  absolutely  judgment — (and  I  have  taken  one  in  Italy) — 
but  an  order  of  the  Court  without  any  enforcement  in  France,, 
and  if  taken  into  Italy  the  result  is  that  the  parties  interested  in 
it  execute  it  in  Italy,  which  they  could  not  have  done  in  France.. 
So  that  I  think  in  the  present  state  of  things  it  is  very  difficult 
to  endorse  these  rules,  and  I  think  it  would  be  advisable  to  pass, 
the  same  Resolution  with  regard  to  them  as  has  previously  been 
taken  about  the  maritime  insurance  rules,  and  have  such  a 
Resolution  sent  to  all  the  members  interested  and  to  other 
persons,  and  ask  for  objections.  I  know  you  have  some  objections- 
coming  from  Italy  from  two  members,  but  I  do  not  think  they 
go  just  to  the  point     These  sorts  of  questions  are  very  difficult,. 
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and  I  daresay  very  dangerous,  because  there  are  some  places 
where  foreign  judgments  are  accepted  with  great  facility,  perhaps 
because  of  the  ignorance  of  the  Court  dealing  with  the  law  of  the 
<:ountry. 

M.  Octave  Marais,  Vice-President  for  France,  then  addressed 
the  Conference  in  terms  of  which  the  following  is  a  summary. 
Dans  le  projet  de  Convention  il  y  a  deux  ou  trois  points  que  je 
ne  peux  pas  accepter.  Quant  k  I'article  3,  clause  (6),  il  serait 
impossible  de  fournir  cette  preuve  selon  les  legislations  con- 
tinentales.  Quant  k  la  clause  (7)  quel  int^r^t  la  justice  peut- 
•elle  avoir  pour  s'enqu^rir  de  TefTet  que  produira  rexecution? 
Quant  k  I'article  4  (2),  cette  proposition  constitue  la  destruction 
fondamentale  du  principe  ^tabli  par  le  projet,  c*est  k  dire 
Fhonn^tet^  et  la  probit^  du  juge.  (The  President  explained 
that  fraud  on  the  part  of  the  judge  was  not  referred  to).  Ou  c'est 
une  fraude  possible  k  exposer  et  dans  ce  cas  d'aprbs  toutes  les 
Itfgislations  il  est  possible  d'en  obtenir  la  retractation.  Selon  la 
legislation  frangaise  dans  le  cas  de  dissimulation  d*une  piece  le 
juge  examine  et  r^tracte  son  jugement  Si  la  partie  a  laisse 
passer  les  d^lais  c'est  sa  faute.  II  y  a  des  appreciations 
diff^rentes  de  fraude  ou  collusion.  Cette  question  devrait  etre 
Agit^e  devant  le  juge  du  pays  qui  a  rendu  le  jugement 

Mr.  Benedict  (United  States) :  I  was  unfortunately  compelled 
•to  be  absent  during  the  early  part  of  this  discussion,  and  it  may 
be  that  the  suggestion  which  I  have  to  make  has  been  already 
brought  forward,  but  there  is  a  point  which  seems  to  me  to  lie 
behind  this  proposed  Convention.  As  the  law  is  now,  if  a  person 
is  sued  in  another  country  than  his  own  and  where  he  is  not 
present — if  a  Frenchman  is  sued  in  the  United  States  or  a  citizen 
of  England  is  sued  in  France — he  has  his  choice  whether  he  will 
appear  before  that  Court  or  not.  If  he  appears  before  the  Court 
and  contests  the  case  there  would  seem  to  be  no  reason  why  the 
judgment  which  should  be  rendered  in  that  case  should  not  have 
€qual  validity  in  the  country  where  it  is  tried  or  in  the  country 
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of  his  own  residence ;  but  is  it  intended  by  these  provisions  to- 
compel  every  foreigner  to  appear  in  any  Court  in  any  country 
before  which  lie  is  sued  ?  I  think  not.  I  should  be  myself  very 
much  opposed  to  any  proposition  which  should  lead  to  such  a 
result  as  that  if  a  citizen  of  France  were  sued  in  the  United  States 
or  in  any  other  part  of  the  world  he  must  appear  before  that 
tribunal. 

AMp:mber:  He  has  the  option  when  personal  service  of 
process  is  made. 

Mr.  Benedict  :  If  a  citizen  of  the  United  States  has  know- 
ledge that  a  suit  has  been  commenced  against  him  in  France,  he 
has  the  choice  whether  he  will  go  to  France  and  defend  it  or 
whether  he  will  stay  away. 

Mr.  E.  P.  Carver  :  Assuming  he  had  actual  service  upon  him 
of  the  process  while  in  London,  knowing  of  the  suit,  and  he  did 
not  choose  to  go  and  defend  ? 

Mr.  Benedict  :  That  would  be  the  case  I  have  suggested.  I 
think  he  should  be  compelled  to  go,  if  he  is  within  the  jurisdic- 
tion of  the  Court.  But  no  such  provision  is  put  into  this  third 
article :  "  In  order  to  entitle  such  applicant  to  obtain  the  execu- 
tion applied  for,  it  shall  be  necessary  for  him  to  show,  to  the 
satisfaction  of  the  Court  applied  to,  (i)  That  the  judgment  was 
pronounced  by  a  tribunal  having  jurisdiction  to  pronounce  it 
according  to  the  principles  of  law  recognised  in  the  Court  applied 
to  ;  (2)  That  the  parties  were  duly  cited."  What  do  you  mean 
by  "  duly  cited  ?  "  I  think  anybody  would  say  that  means  cited 
according  to  the  law  of  the  country  of  the  tribunal. 

A  Member  :  That  is  where  the  process  was  issued. 

Mr.  Alexander  :  The  first  point  is  the  question  of  juris- 
diction. 

Mr.  Benedict  :  "  According  to  the  principles  of  law  recognised 
in  the  Court  applied  to."     That  comes  back  to  the  same  point 
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For  instance,  in  the  United  States  we  have  very  similar  questions 
come  up.  We  have  cases  where  citizens  of  New  York  are  sued 
in  another  State  and  they  have  been  summoned  to  appear 
according  to  the  laws  of  that  State,  and  yet  they  never  have 
appeared  actually.  The  laws  of  another  State  will  provide,  for 
instance,  that  the  Court  will  have  jurisdiction  to  render  judgment 
if  a  summons  has  been  served  by  publication  or  by  service  outside 
the  jurisdiction. 

Mr.  Alexander  :  The  "  Court  applied  to "  throughout  these 
rules  means  the  Court  applied  to  for  the  enforcement  of  the 
original  judgment 

Mr.  Benedict  :  Yes,  I  understand  that,  but  the  party  who 
applies  for  enforcement  must  show  what  has  been  done  in  the 
original  Court.  And  this  is  one  thing  he  must  show  :  He  must 
show  that  the  parties  were  duly  cited,  that  is,  according  to  the 
law  of  the  tribunal.  Now  if  the  law  of  that  country  authorised 
the  Court  to  give  judgment  on  a  service  of  the  process  by  pub- 
lication only,  it  would  be  within  this  case,  and  the  party  would  not 
be  able  to  set  up  any  defence 

Mr.  E.  P.  Carver  :  Or  if  he  had  notice. 

Mr.  Benedici'  :  Or  if  he  had  simple  notice  or  knowledge  of  it, 
as  he  nearly  always  has,  the  result  would  be  that  if  a  person  had 
knowledge  that  a  suit  was  taken  against  him  in  another  countiy 
he  either  must  allow  judgment  to  go  against  him  by  default, 
which  would  be  just  as  valid  in  his  own  country  as  if  he  were 
served  in  the  country  where  the  tribunal  was,  or  else  he  must 
appear  in  the  Court  where  the  suit  is  commenced.  I  think  that 
would  be  carrying  the  matter  too  far.  I  think  there  must  be  some 
other  provision  besides  the  mere  provision  that  the  parties  were 
duly  cited  according  to  the  principles  of  the  law  of  the  tribunal 

The  President  :  There  is  one  provision  in  this  Convention 
that  strikes  me  as  highly  objectionable,  to  which  allusion  has  not 
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"been  made.  It  is  the  latter  part  of  the  first  section,  which  makes 
it  retrospective :  "  shall  apply  to  such  judgments  whether  pro- 
nounced before  or  after  the  date  of  this  Convention."  If  this 
•Convention  should  be  adopted  it  would  cover  judgments  pre- 
viously rendered.  Such  a  retrospective  clause  should  certainly 
.never  be  passed  without  strong  grounds. 

Mr.  K  P.  Carver  :  It  could  not  be  so  in  the  United  States. 

The  President:  I  do  not  think  sufficiently  strong  grounds 
•exist  to  justify  this  provision.  It  is  obvious  that  a  man  might 
very  well  be  content  as  things  stand  now,  having  been  served  with 
process  from  a  foreign  Court  which  he  knows  would  not  support 
.a  proceeding  in  his  own  domestic  jurisdiction,  to  neglect  the  suit, 
pay  no  attention  to  it,  and  let  judgment  go  by  default ;  and,  if 
subsequently  a  Convention  be  framed  by  his  Government  giving 
that  proceeding  validity  against  him,  it  would  be  a  very  serious 
.thing.  I  certainly  think  that  retrospective  provision  should  be 
struck  out,  "and  shall  apply  to  such  judgments  whether  pro- 
oiounced  before  or  after  the  date  of  this  Convention."  I  therefore 
jnove  that  that  clause  be  struck  out  of  the  Convention. 

In  reference  to  the  suggestion  made  by  Mr.  Carver,  that  in  the 
•United  States  these  provisions  would  be  inapplicable,  owing  to 
^ur  peculiar  constitutional  provisions  affecting  the  relations  of 
.the  States  to  the  United  States,  I  venture  to  differ  from  him,  and 
.to  suggest  that  if  the  United  States  should  become  a  party  to  this 
■Convention,  no  doubt  Congress  would  follow  that  step  by  adopting 
a  Statute  (as  they  could)  which  would  make  the  judgments  of  our 
several  States  equally  capable  of  being  made  executory  in  the 
other  States.  The  Constitution  declares  that  the  Congress  may 
give  such  faith  and  credit  as  it  pleases  to  the  judgments  and  pro- 
•ceedings  of  the  States,  and,  therefore,  can  make  them,  in  my 
judgment,  executory. 

Let  me  also  suggest  that  the  phrase  here, "  duly  cited,"  is  hardly 
fairly  interpreted  by  my  friend  Mr.  Benedict  The  3rd  Article 
isays  :  "  In  order  to  entitle  such  applicant  to  obtain  the  execution 
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apjilied  for,  it  shall  be  necessary  for  him  to  show  to  the  satis- 
faction  of  the  Court  applied  to  that  the  parties  were  duly  cited." 
I  do  not  think  the  Court  applied  to  would  be  satisfied  the  parties 
were  duly  cited,  if  it  was  simply  posted  on  a  court-house  door 
and  never  came  to  the  knowledge  of  the  defendant,  even  though 
it  might  by  legal  procedure  be  deemed  sufficient  to  justify  judg- 
ment by  default.  I  think  the  "duly*'  there  means  "duly  in 
the  judgment  of  the  Court  to  which  application  is  made  for 
execution  of  the  judgment." 

As  to  the  other  question,  as  to  whether  a  man  in  one  State,  on 
whom  service  of  process  in  a  foreign  State  is  made,  can  neglect 
the  suit  and  pay  no  attention  to  it,  that  seems  to  me,  as  far  as  the 
United  States  is  concerned,  to  be  pretty  abundantly  settled  in 
favour  of  the  judgment  creditor.  Take  any  foreign  State  having 
institutions  at  all  analogous  to  those  of  Anglo-American  law — a 
settled  civilised  jurisdiction.  If  a  man  is  sued  by  personal  service 
of  process  upon  him  while  in  the  State,  though  temporarily 
there,  the  judgment,  I  think,  is  good  against  him  in  the  United 
States,  either  under  the  principle  of  reciprocity  or  under  the 
principle  of  the  general  obligations  of  foreign  judgments,  or  under 
the  general  principle  that,  in  the  interests  of  society,  it  is  desirable 
that  litigation  should  come  to  an  end.  There  are  several  cases  in 
the  American  Reports  on  that  point. 

Mr.  Cephas  Brainerd  (New  York) :  I  do  not  think  I  under- 
stand this  paper  at  all,  and  the  discussion,  thus  far,  has  not  helped 
me  materially  in  understanding  the  situation  in  which  an  ordinary 
everyday  lawyer  in  our  country  would  be  if  these  proposals 
became  law. 

In  the  first  place  I  would  refer  to  Article  3  (i)  of  the  proposed 
Convention,  where  it  says  that  it  is  necessary  in  making  the 
application  to  show  to  the  Court  to  which  you  apply  that  the 
judgment  was  pronounced  by  a  tribunal  having  jurisdiction  to 
pronounce  it  according  to  the  principles  of  law  recognised  by  the 
Court  to  which  application  is  made.  Well,  under  a  special 
demurrer,  I  apprehend  you  would  say  that  the  enquiry  before  the 
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Court  to  which  the  application  was  made  for  the  execution  would 
be  strictly  an  enquiry  as  to  matters  of  law  ;  but  I  am  inclined  to 
think  under  the  terms  of  that  provision  the  whole  merits  of  the 
action  would  be  open  to  enquiry. 

The  Chairman  :  And  the  demerits  as  well 

Mr.  Brainerd  :  Either  the  one  or  the  other,  as  it  pleases  you  ; 
but  the  whole  case  would  be  open  upon  that  application. 

Now,  coming  to  sub-section  (2)  of  the  same  Article,  "  the 
parties  duly  cited,"  it  seems  to  me  that  in  a  paper  of  this  sort  we 
should  have  something  more  definite  and  precise  than  that  We 
know  in  our  own  country  of  a  great  many  cases  where  persons  are 
<luly  cited,  and  yet  the  Courts  have  held  that  the  judgment  was 
not  conclusive  upon  the  parties  who  were  so  duly  cited  when  an 
attempt  was  made  to  enforce  it  in  another  jurisdiction,  and  I 
apprehend  that  that  "  duly  cited "  refers  wholly  and  entirely  to 
the  method  of  service  of  process  in  the  jurisdiction  out  of  which 
that  process  issued. 

Then  I  do  not  like  the  third  sub-section  of  the  same  Article, 
-*'  That  when  the  judgment  was  pronounced  by  default " —that  is 
hy  default  under  the  service  under  a  due  citation,  and  nothing 
<ilse — "the  party  against  whom  it  was  pronounced  had  been 
made  aware  of  the  action  and  had  the  opportunity  of  defending 
himself."  I  think  that  no  judgment  should  be  held  to  be 
-conclusive  upon  a  party  unless  he  was  formally  served  with 
process  bringing  him  into  Court,  and  then,  if  he  saw  fit  to  neglect 
that  service,  that  perhaps  would  be  very  well. 

I  have  one  other  thing  to  say.  At  the  end  of  the  Convention, 
in  the  observations  of  Mr.  Piggolt,  he  says  (Resolution  IV.,  iii.) : 
**  The  defence  of  fraud  should  not  be  allowed  unless  all  the  means 
of  redress  provided  by  the  country  of  origin  against  judgments 
obtained  by  fraud  have  ceased  to  be  available."  Where  I  serve 
a  process  upon  a  person  passing  through  the  State  of  New  York 
— a  Frenchman,  if  you  please,  which  is  the  most  helpless  case — 
and  I  obtain  final  judgment  by  fraudulent  conduct,  he  ought  not 
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to  be  called  upon  to  come  from  France  to  the  State  of  New  York 
to  litigate  the  question  of  fraud,  but  he  ought  to  have  the  option 
and  right  to  wait  until  I  attempt  to  enforce  my  fraudulent 
judgment  against  him  in  the  country  of  his  residence,  namely,  in 
France,  and  there  he  ought  to  have  the  opportunity  to  test  the 
question  whether  he  had  been  honestly  or  fraudulently  treated  in 
the  Courts  of  my  State. 

Now  I  have  done,  except  to  say  this,  that  it  does  seem  to  me 
that  an  important  matter  of  this  sort — and  I  agree  it  is  of  great 
importance  to  have  the  law  in  regard  to  foreign  judgments  settled 
— this  Association  ought  not  to  be  called  upon  to  act  on  a  paper, 
or  a  set  of  papers,  I  agree  ably  prepared  by  a  competent  man, 
but  in  a  shape  in  which  it  is  pretty  difficult  for  us  to  determine 
what  we  are  actually  doing.  I  notice,  for  instance,  in  the  Rules, 
all  printed  in  proper  form  followed  by  proper  annotations,  on 
page  4,  it  says :  *'  It  is  suggested  that  for  the  words  *  actually 
present,'  should  be  substituted  *  resident*"  I  presume  that 
"  resident  and  actually  present "  will  be  necessary  if  the  change 
is  made. 

The  Chairman  :  Gentlemen,  the  hour  at  which  we  usually 
adjourn  is  past,  and  therefore,  I  think  it  desirable  that  I  should, 
if  you  will  allow  me,  say  a  few  words  to  sum  up  what  has  been 
said  on  this  important  subject  It  appears  to  me  that  the  matter 
is  by  no  means  ripe  for  any  decision  at  present  I  listened  with 
the  greatest  interest  to  what  M.  Marais  said  to  us,  and  what 
Mr.  Brainerd  said  to  us,  and  for  my  own  part  I  must  say  this, 
that  I  think  the  Convention  submitted  to  this  Association  by 
Mr.  Foote  (a  friend  of  my  own  and  a  man  of  very  great  ability) 
is  open  to  objections,  and  serious  objections,  and  it  would  be 
inadvisable  that  we  should  send  it  out  to  the  world  with  our 
sanction.  I  take  up  Article  III.,  which  Mr.  Brainerd  has  just 
been  dealing  with,  and  with  which  M.  Marais  also  dealt,  and  on 
reading  it  it  appears  to  me  that  there  are  serious  objections  to 
nearly  every  one  of  the  sub-sections  of  that  Article.  The  first 
appears  to    me   to    raise   difficulties  which    are    almost  insur- 
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mountable.     It  provides  that  the   person  who  applies  for  the 
execution  shall  show  to  the  satisfaction  of  the  Court  to  which  he 
applies  that  the  judgment  was  pronounced  by  a  tribunal  having 
jurisdiction  to  pronounce  it     It  means  this,  that  if  a  judgment 
were  obtained  in  a  County  Court  in  England,  and  a  person  went 
to  one  of  the  furthermost  States  in  the  United  States  to  get 
execution  upon  it,  he  must  satisfy  the  Court  of  that  State  in  the 
United   States  that  the    little   County   Court   in   England  had 
jurisdiction  to  pronounce  that  judgment     Why,  that  is  very  often 
a   very  difficult  question  in  the   English  Courts,  to  determine 
whether  the  County  Court  has  jurisdiction  or  not ;  how  then  is 
the  American  Court  to  determine  such  a  question?     I   would 
suggest — but  I  am  not  going  to  do  it  now,  because  we  have  no 
time  remaining — that  the  production  of  the  judgment  with  the 
seal  of  the  Court  upon  it  should  be  primd  facie  evidence  of  the 
validity  of  the  jurisdiction,  and  that  it  should  be  the  duty  of 
the  person  who  attacks  it  to  satisfy  the  Court  that  the  jurisdiction 
of  the  Court  is  not  what  it  purports  on  the  face  of  it  to  be, 
namely,  a  good  and  valid  jurisdiction.     The  Article  goes  on : 
"  That  the  parties  were  duly  cited."     That  means,  I  think,  in 
accordance  with  what  has  already   been   said    by  one  of  the 
speakers,  "  duly  cited  in  accordance  with  the  procedure  of  the 
of  the  Court  that  tried  the  case/'     That,  again,  is  an  impossible 
thing  to  satisfy  a  foreign   tribunal  about,  because  they  know 
nothing  at  all  about  the  procedure.     Then  comes  the  next  clause 
which  has  been  commented  upon  by  Mr.  Brainerd,  and  then 
there  is  this  4th  provision  :  "  That  the  judgment  contains  nothing 
contrary  to  the  morality,  the  order,  or  the  public  law  of  the  State 
in  which  execution  is  applied  for."     What  the  morality  of  the 
State  is  I  am  at  a  loss  to  understand.     It  may  be  good  or  bad 
morals;   but  what  we  or  any  State  or  Court  have  to  do  with 
morals  I  do  not  know.     We  have  to  do  with  law ;  but  I  draw  a 
distinction  between  law  and  morals,  although  perhaps  there  ought 
to  be  no  distinction.      In  fact,  there  are  so  many  objections  that 
have  been  shadowed  forth  by  the  different  gentlemen  here  present 
that  what  I  would  suggest  is  that  the  discussion  of  this  important 
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subject  should  stand  adjourned  to  our  next  Conference,  if  any 
gentleman  will  adopt  that  view,  and  move  it. 

Prince  Cassano  :  I  have  great  pleasure  in  seconding  such  a 
resolution. 

Mr.  Angier:  I  think  we  ought  also  to  pay  a  tribute  to 
Mr.  Foote  for  drawing  the  Convention. 

Mr.  Sinclair  Cox  :  Mr.  President  and  Gentlemen,  I  beg  to 
move  : — "  That  the  Conference  cordially  thanks  Mr.  Foote  and 
Mr.  Piggott  for  their  valuable  contributions  on  the  subject, 
and  defers  its  further  consideration  to  the  next  Conference." 

Mr.  Brainerd  :  May  I  second  that  resolution  ?  While  I  never 
met  either  of  these  gentlemen  who  have  contributed  the  papers 
on  the  subject,  I  understand  perfectly  well  their  repute  and  their 
knowledge,  and  I  would  pay  my  homage  to  it 

The  resolution  was  put  to  the  meeting  and  carried. 

Mr.  Benedict  :  Will  you  allow  me  to  say  that  it  seems  to  me, 
in  view  of  the  fact  that  we  have  postponed  till  the  next  Con- 
ference the  question  of  marine  insurance  and  this  important 
question  of  enforcing  foreign  judgments,  the  Council  ought  to 
be  very  slow  in  adding  any  other  subjects  for  consideration, 
because  all  the  time  the  next  Conference  can  give  can  very  well 
be  devoted  to  these  two  subjects. 

Mr.  Alexander  :  I  would  suggest  that  the  Committee  should 
be  enlarged,  and  some  of  the  gentlemen  who  have  taken  part  in 
the  discussion  to-day  should  serve  on  it,  if  they  will. 

Mr.  G.  G.  Phillimore  :  The  present  Committee  on  Foreign 
Judgments  was  appointed  so  long  ago  as  1895,  and  we  welcomed 
the  help  which  such  a  well-known  international  lawyer  as  Mr. 
Foote  could  give  us.  At  our  request  he  contributed  a  paper  to 
the  Buffalo  Conference  last  year,  and  again  this  year  he  drafted 
the  scheme  which  has  now  been  discussed.  That  scheme  n^ 
circulated  among  all  the  members   of  the   Committee,  but  it 
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received  at  their  hands  only  slight  negative  criticism.  It  is 
always  a  difficulty  for  us  to  get  persons  who  have  not  attended 
conferences  to  give  expression  of  their  opinions  in  reference  to 
such  circulated  statements ;  and  it  is  very  difficult  to  arrange  for 
the  meeting  of  such  a  Committee  to  adopt  joint  resolutions,  as 
the  members  are  resident  in  different  countries. 

The  Chairman  :  The  Committee  make  no  joint  resolution  or 
report 

The  President  :  I  beg  to  move  :— **  That  the  Committee  on 
Foreign  Judgments,  appointed  at  Brussels  in  1895,  shall  be 
reconstituted  by  the  Executive  Council,  with  instructions  to 
report  to  the  next  Conference." 

Sir  Walter  Phillimore  seconded  the  motion,  and  it  was  put 
to  the  meeting  and  carried. 

The  Chairman:  We  can  easily  have  one  Committee  in 
London,  but  it  would  be  desirable  to  have  one  in  France  and 
one  in  America. 

Mr.  T.  G.  Carver  :  I  suggest  that  there  should  be  a  Com- 
mittee of  three  people  in  each  country. 

The  Chairman  :  I  should  think  three  would  be  quite  enough. 

Mr.  Angier:  I  suggest  for  the  American  Committee  Mr. 
Baldwin,  Mr.  Benedict,  and  Mr.  Brainerd. 

The  Chairman  :  That  can  be  settled  afterwards. 

The  Conference  adjourned  for  the  day  at  4.30  p.m. 


The  members  of  the  Conference  were  entertained  in  the 
evening  by  the  President  and  members  of  the  Rouen  Chamber  of 
Commerce  at  a  banquet  in  the  Palais  des  Consuls.  The  speeches 
delivered  at  this  banquet  will  be  found  reported  in  Appendix  B. 
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THIRD   DAY. 

The  Conference  reassembled  at  lo  a.m.  and  the  President  took 
the  Chair. 

The  Minutes  of  the  previous  day's  proceedings  were  read  by 
Mr.  Alexander,  and  confirmed. 

Immunity  of  Private  Property  at  Sea  from  Capture 
DURING  War. 

The  President  :  I  now  call  upon  Mr.  A.  Wood  Renton,  of 
London,  to  read  the  Report  presented  on  behalf  of  the  European 
members  of  the  Committee  on  "  Immunity  of  Private  Property 
at  Sea  from  Capture  during  War";  and  Mr.  C.  C,  Hyde 
(Chicago)  to  read  the  Report  presented  by  the  American 
members  of  the  Committee  on  the  same  subject 

Mr.  C.  C.  Hyde  (Chicago)  and  Mr.  A.  Wood  Renton,  LLR 
(London),  then  read  the  following  Reports  and  presented  them, 
with  the  accompanying  papers,  to  the  Conference : — 

I. 
Report  by  American  Committee. 

The  American  members  of  the  committee  to  whom  was  referred 
the  question  of  '*  Freedom  of  Private  Property  on  the  Sea  from 
Capture  During  War,"  report  that  they  have  conferred  and  con- 
sidered the  subject  and  see  no  reason  for  not  adhering  to  the 
American  position  which  has  been  steadfastly  and  consistently 
maintained  by  eminent  statesmen  for  a  century  and  a  quarter  in 
regard  to  this  important  subject  of  International  Law. 
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As  was  stated  to  the  Association  at  the  Buffalo  Conference  in 
August,  1899,  the  American  position  on  this  subject  has  been 
frequently  announced,  and  amongst  the  various  expressions  from 
1785  to  1898  the  following  were  (juoted: — 

'*It  is  high  time  for  the  sake  of  humanity  that  a  stop  were  put  to  this 
enormity.  The  United  States  are  now  offering  in  all  their  treaties  an  article 
^ngaging^  *  *  *  ^Y^gx  unarmed  merchant  vessels  shall  pursue  their  voyage 
unmolested.     This  will  be  a  happy  improvement  in  the  law  of  nations/' 

Benjamin  Franklin,  1785. 

**By  the  adoption  of  this  rule,  neutral  nations  would  be  the  principal 
losers,  and,  sensible  as  we  are  of  this,  we  are  still  anxious  from  higher  motives 
th.m  mere  commercial  gain  that  the  principle  should  be  universally  adopted. 
We  are  willing  that  the  world,  in  common  with  ourselves,  should  gain  in  peace, 
whatever  we  may  lose  in  profit." 

John  Quincy  Adams,  1823. 

"  Private  property  of  an  enemy  is  protected  when  on  land  from  seizure  and 
confiscation.  Those  who  do  not  bear  arms  there  are  not  disturbed  in  their 
vocations.  Why  should  not  the  same  humane  exemptions  be  extended  to  the 
sea?  This  has  been  an  object  which  the  United  States  have  had  much  in 
heart  since  they  assumed  their  place  among  the  nations." 

Henry  Clay,  1826. 

'*  Should  the  leading  powers  of  Europe  concur  in  proposing  as  a  rule  of 
international  law,  to  exempt  private  property  upon  the  ocean  from  seizure  by 
public  armed  cruisers  as  well  as  by  privateers,  the  United  States  will  readily 
meet  them  upon  that  broad  ground." 

Franklin  Pierce,  1854. 

"May  the  Government  and  the  People  of  the  United  States  soon  be 
gratified  by  seeing  it  [immunity  of  private  property  from  capture]  universally 
recognized  as  another  restraining  and  harmonizing  influence  imposed  by 
modem  civilization  upon  tnc  art  of  war." 

Hamilton  Fish,  1870. 

**The  United  States  Government  has  for  many  years  advocated  this 
humane  and  beneficent  principle,  and  is  now  in  position  to  recommend  it  to 
other  powers  without  the  imputation  of  selfish  motives." 

William  McKinley,  1898. 

At  the  Hague  Conference  in  1899,  ^^^  delegation  representing 
the  United  States  made  an  effort  to  secure  affirmative  action  in 
regard  to  freedom  of  private  maritime  property  from  capture 
during  war ;  the  Conference  however  deemed  it  beyond  the  scope 
of  its  jurisdiction,  but  a  resolution  was  adopted  declaring  that  it 
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was  advisable  to  consider  tiie  subject  in  a  special  conference. 
The  American  members  of  the  committee  are  well  aware  that 
rules  of  maritime  law  which  have  been  recognized  as  controlling 
the  relations,  duties  and  liabilities  of  neutrals  and  belligerents  for 
centuries,  can  only  be  altered  by  treaty  stipulations  adopted  with 
practical  unanimity  by  all  the  maritime  powers,  and  that  it  will  be 
impossible  to  obtain  any  satisfactory  results  in  this  respect  with- 
out a  conference  in  which  they  would  all  be  represented ;  your 
committee  also  considers  that  in  modifying  the  existing  rules  on 
warfare  and  the  right  to  capture  maritime  property  of  enemies,  it 
will  be  necessary  to  preserve  existing  belligerent  rights,  such  as 
the  Right  of  Search,  Maritime  Blockade  and  Capture  of  Contra- 
band ;  they  believe,  however,  that  a  congress  of  all  the  maritime 
powers  called  especially  to  consider  this  important  subject,  would 
be  able  to  formulate  rules  and  regulations  as  to  the  status  of 
maritime  property  and  the  right  to  capture  the  same,  which  would 
relieve  peaceful  and  non-offending  commerce  from  the  burdens 
which  now  rest  upon  it,  and  it  would  in  nowise  diminish  the 
effective  power  of  belligerents.  The  American  members  of  this 
committee  therefore  present  to  the  association  the  following 
resolution,  and  recommend  its  adoption ; 

Resolvedy  That  there  should  be  a  modification  of  the  present 
rules  of  naval  warfare  so  far  as  the  right  to  capture  peaceful 
and  non-offending  maritime  property  is  concerned,  and 

Further  Resolved,  That  such  result  can  best  be  obtained  by  a 
conference  or  congress  composed  of  duly  accredited  repre- 
sentatives from  all  the  maritime  powers  of  the  world  who 
should  be  properly  empowered  to  consider  this  subject  in  all 
of  its  aspects.  . 

Further  Resolvedy  That  the  International  Law  Association  re- 
commend that  such  conference  or  congress  be  called  at  the 
earliest  possible  date,  and  that  the  Secretary  of  the  Associa- 
tion be  instructed  to  communicate  with  the  proper  officers  of 
the  various  maritime  governments  of  the  world,  transmitting 
to  them  a  properly  certified  copy  of  this  resolution. 
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Ftirtker  Resolved^  That  the  members  of  this  Association  be 
requested  to  urge  upon  their  various  governments  the  ne- 
cessity and  propriety  of  such  conference,  and  that  they  take 
all  proper  means  of  procuring  the  early  convocation  of  the 
same. 

Dated,  New  York,  July  i8th,  1900. 

Respectfully  submitted, 

Charles  H.  Butler. 
Harrington  Putnam. 
Julian  T.  Davis. 


11. 
Report  071  behalf  of  European  Members, 

The  divergence  of  view  between  American  and  European 
lawyers  on  the  subject  of  "  the  Immunity  of  Private  Property  at 
Sea  during  War"  is  so  acute  that  on  being  asked  to  undertake  to 
act  as  convener  of  a  committee  to  deal  with  this  question,  no 
attempt  to  secure  a  unanimous  report  in  regard  to  it  appeared  to 
me,  after  consultation  with  members  whom  I  invited  to  join  the 
committee,  to  offer  at  the  present  time  any  prospect  of  success. 
It  seemed  a  more  hopeful  line  of  inquiry  to  endeavour  to  collect 
a  variety  of  expressions  of  legal  and  mercantile  opinion  as  to 
(i)  the  main  controversy  of  " immunity '*  or  "no  immunity,"  and 
{2)— a  point  raised  by  Mr.  Barclay  in  his  paper  at  the  Buffalo 
Conference  last  year — ^whether  a  scheme  could  be  devised  of 
"  indemnifying  for  capture  at  sea  on  a  reduced  valuation,  combined 
with  a  license  to  put  to  sea." 

Of  these  questions  the  latter  is  obviously  one  rather  of'  a 
municipal  than  of  an  international  character.  Only  one  of  the 
gentlemen  who  have  contributed  papers — Mr.  Stanley  Metcalfe — 
deals  with  it.  Possibly  his  observations  on  the  subject  may  elicit 
some  discussion  of  it  at  the  Conference.  As  regards  '^  the  main 
controversy  of  immunity  or  no  immunity,"  it  may  be  noted  that 
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on  several  points  a  fair  measure  of  agreement  exists  among  the 
representatives  of  different  schools  of  opinion.  It  is  generally 
admitted  that  the  exemption  of  private  property  at  sea  from 
capture  daring  war  should  not  cover  contraband,  or  extend  to  vessels 
and  their  cargoes  which  may  attempt  to  enter  a  port  blockaded 
by  the  naval  forces  of  either  party.  Moreover,  even  among  those 
who  criticise  and  disapprove  on  other  points  of  the  Declaration  of 
Paris,  there  is  a  widespread  feeling  that  it  is  hopeless  now  to  try 
to  go  back  from  the  propositions  which  it  affirmed 

But  after  such  common  ground  has  been  traversed,  agreement 
ceases.  First  we  have  the  traditional  American  view,  vigorously 
reasserted  in  the  report  laid  before  the  present  Conference  by  the 
American  Committee,  that  in  the  event  of  war,  subject  to  the 
exceptions  above  noted,  the  private  property  of  the  citizens  of 
the  respective  belligerents  should  be  exempt  from  capture  or 
seizure  by  the  armed  vessels  of  either  party.  It  will  be  observed 
that  this  view  has  the  support  of  M.  Autran.  The  American 
Committee  combine  their  reassertion  of  it  in  their  report  with 
strongly-worded  resolutions  in  favour  of  international  action  to 
secure  its  supremacy.  How  far  such  action  would  be  possible  in 
the  meantime  is  a  question  which  the  Conference  may  perhaps 
discuss.  But  that  serious  obstacles  lie  in  the  way  of  any  effective 
action  of  the  kind  must  be  apparent  to  anyone  who  considers  the 
other  and  conflicting  views  which  the  controversy  has  evoked. 
By  a  large  and  influential  section  of  European  lawyers,  the  right 
to  capture  private  property  at  sea  is  strenuously  maintained.  The 
assumed  analogy  between  property  on  land  and  property  at  sea  is 
denied,  and  it  is  contended  in  the  language  of  Captain  Mahao, 
that  "  two  contending  armies  might  as  well  agree  to  respect  each 
other's  communications,  as  two  belligerent  States  to  guarantee 
immunity  to  hostile  commerce."  In  M.  Fromageot's  paper 
below  will  be  found  a  forcible  presentation  of  this  position. 

Equally  formidable  as  a  difficulty  in  the  way  of  such  general 
international  action  as  the  American  Committee  desire  is  the 
view  which  is  represented  by  M.  Marais  in  his  paper,  that  the 
question  whether  private  property  at  sea  should  enjoy  immunity 
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from  capture  in  time  of  war  is  one  of  policy  which  each  country 
must  answer  for  itself  as  the  occasion  arises. 

Professor  Westlake  in  his  work  on  International  Law  (pp.  248- 
253),  points  out  very  clearly  the  considerations  which  might  affect 
the  attitude  of  England  in  this  matter.  The  substance  of  his 
argument  is  as  follows :  (i.)  If  policy  requires  England  to  main- 
tain the  capture,  there  is  nothing  in  law  to  oppose  her  doing  so. 
As  long  as  the  principal  maritime  powers  uphold  the  claim,  no 
rule  of  the  international  society  of  Europe  and  America  can  exist 
against  it.  (ii.)  Merchant  vessels  may  be  used  as  transports,  and 
the  sailors  who  navigate  them  can  navigate  regular  transports, 
even  if  they  are  not  fit  for  service  in  the  more  regular  part  of  the 
navy.  "  Circumstances  may,  therefore,  well  arise  in  which  not 
merely  the  maintenance  of  England's  supremacy  at  sea,  which  is 
so  necessary  for  the  support  of  her  population,  but  even  her  safety 
from  invasion  may  require  that  an  enemy's  ships  and  sailors, 
of  whatever  description,  should  be  captured  and  detained." 
(iii.)  On  the  one  hand,  the  transfer,  in  case  of  a  war  between 
England  and  another  sea-power,  of  British  mercantile  shipping 
to  neutral  flags,  would  involve  heavy  war  rates  of  insurance,  and 
the  motive  for  such  a  transfer  would  be  still  further  weakened 
by  the  fact  that  interference  with  our  commerce  would,  to  a  large 
extent,  take  place  under  cover  of  the  law  of  blockade.  On  the 
other  hand,  the  capture  of  traders  at  sea  is  not  a  means  of 
breaking  down  either  the  resources  or  the  spirit  of  a  great  land 
power.  England  is  therefore  free  to  consider  the  question  of 
insurance  on  its  merits.  ''The  true  conclusion  appears  to  be 
that  a  real  cause,  when  such  may  exist,  for  desiring  the  detention 
of  the  enemy's  sailors  and  ships  in  order  to  prevent  invasion  or 
the  loss  of  our  naval  supremacy,  is  the  only  adequate  motive  for 
maintaining  the  present  practice,  and  that  at  the  commencement 
of  a  war  England  should  offer  to  her  enemy  to  enter  with  him 
into  a  convention,  determinable  by  either  side  on  short  notice, 
for  mutual  abstention  from  maritime  capture  except  under  the 
heads  of  blockade  and  contraband." 

A.  Wood-Renton. 
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I  am  permitted  to  quote,  from  a  letter  received  from  Professor 
T.  E.  Holland,  of  Oxford,  giving  reasons  why  it  was  impossible 
for  him  to  join  the  Committee,  the  following  expression  of 
opinion : — 

"  The  question  of  immunity  seems  to  me  to  be  rather  one  for 
politicians  and  shipowners  than  for  lawyers.  It  is  probable  that 
immunity  would  now  be  in  the  mterest  of  Great  Britain,  but,  if 
so,  the  Continental  governments,  whatever  may  be  Continental 
legal  opinion,  are  not  likely  to  pledge  themselves  to  it,  and,  even 
if  they  did  enter  into  a  general  convention  to  that  effect,  could 
Hardly  be  relied  upon  to  stand  by  their  bargain.  I  doubt  the 
expediency  of  making  treaties  about  lines  of  conduct  which  may 
affect  national  existence.  The  strain  upon  them  is  likely  to  be 
too  great  for  endurance,  and  one  is  afraid  that  one's  country 
might  be  lulled  into  security  by  a  paper  contract  which  might  be 
torn  up  on  the  outbreak  of  hostilities." 

Mr.  J.  Stanley  Metcalfe  writes  as  follows  : — 

If  the  "  property "  referred  to  above  includes  what  has  been 
vaguely  described  as  contraband  of  war,  I  am  afraid  that  your  fint 
question  is  not  yet  within  the  range  of  practical  politics,  and,  so 
far  as  this  country  is  concerned,  there  is  a  strong  feeling  that  our 
Government  has  already  made  a  serious  mistake  in  agreeing  to  the 
Declaration  of  Paris,  without  a  definition  of  "  contraband  of  war," 
and  an  agreement  as  to  the  carriage  of  food-stuffs. 

This  subject  has  been  dealt  with  by  Mr.  Douglas  Owen  in  his 
*  Declaration  of  War'  (1889)  by  M.  Edouard  Clunet  in  his 
interesting  pamphlet  on  the  '  Droit  Maritime  International '  (Paris, 
1898),  and  by  Mr.  T.  G.  Bowles,  M.P.,  in  *  The  Declaration  of 
Paris'  (London,  1900). 

The  last-named  states  that  "  The  Declaration  of  Paris  was 
unauthorized,  contradictory,  false,  and  no  part  of  the  law  of 
nations,"  that  by  it  "  Great  Britain  is  debarred  from  the  use  of  the 
most  potent  and  merciful  method  of  the  capture  and  confiscation 
of  merchandize ;  and  is  driven  to  rely  alone  upon  the  fer  less 
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potent  and  most  unmerciful  method  of  the  slaughter  and  destruc- 
tion of  men,  and  that  its  falsehood  in  fact  and  principle  invite  its 
repudiation  in  time  of  peace." 

No  one  appears  to  favour  this  ill-considered  attempt  at  im- 
munity from  capture — and  it  is  probable  that  our  Govern- 
ment will  be  compelled  to  repudiate  it  and  declare  in  favour  of 
'*no  immunity,"  unless,  and  until,  some  better  scheme  can  be 
devised. 

Your  second  question  can  hardly  be  dealt  with  from  an  inter- 
national point  of  view,  but  it  has  received,  and  continues  to 
receive,  the  most  careful  attention  of  British  shipowners.* 

It  first  came  before  the  Chamber  of  Shipping  in  1887,  when 
the  Chairman  referred  to  a  paper  read  by  Sir  George  Baden- 
Powell,  M.P.,  on  the  *' State  Guarantee  of  War  Risks,"  and  sug- 
gested that  the  Government  might,  if  it  thought  proper,  charge  a 
moderate  war  premium ;  he  also  gave  his  reasons  for  regarding 
the  Declaration  of  Paris  as  a  grave  error. 

Sir  John  Glover  also  dealt  with  it  at  some  length  in  an  article 
which  appeared  in  the  Coutemporary  Review  of  May  1898,  headed 
"  Ought  the  State  to  cover  Maritime  War  Risks  ? "  This  was 
followed  by  an  article  in  the  Shippitig  World  of  30th  November, 
1898,  from  the  pen  of  Mr.  J.  D.  Milbum  of  Newcastle,  who, 
writing  on  the  subject  of  "War  Risks  :  Mutual  and  State  Insur- 
ance," suggested  that  if  the  Government  declined  to  enter  upon  a 
deliberate  scheme  of  absolute  insurance  against  war  risks,  these 
risks  should  be  covered,  in  a  modified  form,  on  a  mutual  basis 
"  as,  where  and  when  they  arise,"  and  "  when  the  calls  shall  have 
reached  a  certain  percentage,  say,  2,  3  or  4  per  cent  of  the  sub- 
scribed capital"  {i.e.  ^^400, 000,  ;^6oo,ooo,  or  ;^8oo,ooo  on  a 
capital  of  ^£20,000,000),  "  the  Mutual  Association  should  call  on 
the  Government  for  any  loss  in  excess  of  this,  or  any  other  agreed 
percentage." 

I  submitted  these  proposals  to  the  Marquess  of  Salisbury,  in 
December  1898,  and  being  informed  that  "  Her  Majesty's  Govern- 
ment do  not  see  their  way  to  support  such  a  scheme  "  I  made  the 
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following  report  to  the  Directors  of  the  North  of  England  Pro- 
tecting and  Indemnity  Association  : — 

"  I. — If  a  Third  Class  of  this  Association  be  formed  to  cover 
war  risks,  I  presume  that  it  will  be  on  the  basis  of  insured  values, 
for  the  protection  of  vessels  under  the  British  Flag,  against  the 
risks  excluded  from  an  ordinary  Policy  on  Hull  by  the  'Free 
from  Capture  and  Seizure '  clause. 

That  this  protection  will  commence  from  the  Declaration  of 
War,  or  from  such  time  as  may  be  fixed  by  the  Directors. 

That  there  will  be  warranties  against  carrying  Contraband  of 
War  (excepting  so  far  as  shipments  made  before  a  Declaration  of 
War  are  concerned)  and  running  blockades,  and  that  this  protec- 
tion shall  continue  from  year  to  year,  so  far  as  hostilities  are  con- 
cerned in  which  Great  Britain  is  not  a  belligerent. 

2. — As  freights  would  increase  by  leaps  and  bounds,  according 
to  the  extent  to  which  British  tonnage  is  withdrawn  from  the 
carrying  trade  of  the  world,  one  member  of  the  Association  should 
not  be  able  to  benefit  at  the  expense  of  another,  and  as  we  cannot 
foresee  the  extent  or  whereabouts  of  War  Risks,  or  the  important 
issues  likely  to  be  raised  if  Great  Britain  be  a  belligerent^  it  appears 
impossible  to  fix,  in  advance,  an  equitable  rate  of  contribution  on 
a  mutual  basis  to  meet  such  a  contingency. 

3. — I,  therefore,  submit  that,  so  far  as  War  Risks  are  concerned, 
"ivJun  Great  Britain  is  one  of  the  belligerents^  the  protection  afforded 
by  this  Third  Class  should  only  extend  to  the  completion  of 
voyages  or  contracts  (with  certain  limits  to  be  afterwards  defined) 
commenced  before  the  Declaration  of  War. 

4. — That  immediately  war  is  declared  by,  or  against,  Great 
Britain,  the  rules  shall  provide  for  calling  a  meeting  to  extend  or 
define  the  protection  to  be  thereafter  afforded  by  this  Class,  or  to 
stipulate  for  such  safeguards  as  to  sailing  with  convoy,  etc.,  as 
may  be  necessary  for  placing  the  risk  on  an  equitable  and  mutual 
basis. 

The  alternatives  appear  to  be : — {a)  To  cover  War  Risks  as, 
when,  and  where,  they  arise;  all  members  contributing  on  the 
same  basis,      {b)  To  fix  a  nominal  premium  for  each  ship  and 
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each  voyage,  {c)  To  fix  a  basis  of  contribution  for  each  trade  on 
the  part  system,  in  vogue  with  many  of  the  clubs  about  thirty 
years  ago. 

As  these  risks  vary  to  such  an  enormous  extent, 

{a)  Is  unfair  and,  therefore,  impracticable  from  a  mutual 
insurance  point  of  view,  unless  combined  with  a  warranty  of 
sailing  under  convoy,  with  an  adequate  return  for  vessels  whilst 
in  a  safe  port. 

{b)  Is  unworkable,  as  these  rates  vary  from  day  to  day,  and 
from  hour  to  hour,  subject,  principally,  to  the  extent  of  panic 
which  has  been  worked  up  on  the  Stock  Exchange  or  at  Lloyd's. 

{c)  Is  open  to  a  similar  objection,  but  if  the  extent  to  which 
each  trade  should  be  handicapped  for  extra  hazardous  risks 
were  agreed  to  by  the  Members  after  war  had  been  declared  and 
the  belligerents  were  known,  a  fairly  equitable  basis  might  be 
arrived  at. 

If  one,  or  not  more  than  two,  nations  combine  against  Great 
Britain,  our  Navy  should  be  able  to  preserve  command  of  the 
seas,  or  our  Government  will  be  expected  to  indemnify  shipowners 
against  any  consequent  loss. 

Should  the  combination  against  us  be  more  powerful,  or  the 
risk  greater,  shipowners  will  have  an  opportunity  of  proving  that 
they  can  rise  superior  to  mere  business  considerations,  as  *  contra-^ 
band '  may  become  the  one  thing  needful  so  far  as  our  coaling 
stations,  our  colonies,  or  our  home  supplies  are  concerned,  and 
blockade  running  may  be  a  national  necessity.  The  country  at 
large,  being  interested,  will  also  be  able  to  show  that  a  so-called" 
*  Nation  of  Shopkeepers '  can  still  respond  to  Nelson's  signal. 

In  the  meantime,  this  third  class  would  provide  against  the 
consequences  of  war  between  foreign  nations,  and  against  the 
frequent  rumours  of  war  in  which  England  is  expected  to  take 
part.  It  would  also  protect  members  until  the  termination  of 
contracts  entered  into  before  a  declaration  of  war  by  or  against 
this  country,  and  when  something  is  known  of  the  whereabouts, 
the  nature  and  probable  extent  of  our  war  risks,  shipowners,  after 
conferring  with  the  Government,  can  then  decide  on   the  best 


Digitized  by 


Google 


(       240       ) 

means  of  mutual  protection,  instead  of  now  rashing  into  an 
unknown  liability,  the  ruinous  extent  of  which  they  canuot  even 
estimate." 

This  scheme  was  adopted  by  the  Directors  of  the  North  of 
England  Protecting  and  Indemnity  Association,  and  in  November 
1898  a  Third  Class  of  this  Association  was  formed,  the  capital  of 
which  is  now  upwards  of  ;^i 8,000,000,  the  following  being  the 
principal  rule  by  which  it  is  governed : — 

"  6. — When,  in  the  opinion  of  the  Directors,  war  between  Great 
Britain  and  another  maritime  power  is  imminent,  or  when  war  shall 
break  out  between  Great  Britain  and  another  maritime  power,  the 
Directors  shall  at  once,  if  possible,  consult  the  Ministers  of  the 
Crown,  and  shall  also  immediately  summon  a  general  meeting 
of  the  members  for  the  purpose  of  submitting  to  them  such 
additional  niles,  or  such  alterations  or  repeal  of  the  existing 
rules  as  may  be  necessary,  or  desirable,  in  the  interests  of  the 
members,  or  of  the  Empire.  The  members  at  such  general 
meeting  may  adopt  the  additional  rules,  or  alterations,  or  repeal, 
with  such  amendments  or  additional  rules  as  they  may  think  fit, 
whether  defining,  enlarging,  or  restricting  in  any  way  whatsoever 
the  protection  and  indemnity  thereafter  to  be  afforded  to  members 
of  this  class,  or  making  any  differences  between  the  steamships 
entered  by  forming  additional  sections,  or  by  varying  the  rates  of 
contribution  payable  by  members,  according  to  any  circumstance 
affecting,  or  which  may  be  considered  to  affect,  the  war  risks  to 
which  they  are,  or  may  be,  exposed.  Unless,  and  until,  such 
general  meeting  is  summoned,  and  unless,  and  until,  the  members 
at  such  general  meeting  alter,  or  add  to,  or  repeal,  the  rules,  and 
until  the  date  or  dates  fixed  by  the  members  at  such  general 
meeting  for  the  altered  or  additional  rules  or  repeal  to  come  into 
force  and  take  effect,  and  except  as  provided  by  such  altered  or 
additional  rules  or  repeal,  the  protection  and  indemnity  afforded 
by  this  class  shall  be,  and  rontinue  to  be,  as  provided  by  the 
rules  existing  at  the  time." 

The  effect  of  this,  so  faras  British  shipowners  are  concerned, 
is  to  afford  complete  indemnification  for  capture  at  sea,  but  until 
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"swords  are  beaten  into  ploughshares"  it  is  probable  that  each 
nation  must  work  out  its  own  salvation. 

Dr.  Henri  Fromageot  (Paris)  has  kindly  contributed  the 
following  expression  of  opinion  : — 

La  question  de  Tinviolabilit^  de  la  propriA^  priv^e  ennemie 
sur  mer  en  temps  de  guerre,  se  rambne  k  savoir  si  les  hostilit^s 
dingoes  sur  mer  contre  le  commerce  de  Tennemi,  si  le  fait  de 
barrer  k  I'ennemi  les  grandes  routes  commerciales  du  globe, 
d'arreter  et  capturer  ses  navires  marchands,  sont  des  actes  de 
guerre  pouvant  se  justifier  et  constituent  I'exercice  legitime  d'un 
droit  appartenant  aux  belligdrants — ou  si,  au  contraire,  ce  sont  \k 
des  actes  de  barbarie,  des  violences  injustifides  en  fait  et  en  droit, 
qu'il  importe  aux  pays  civilistfs  de  faire  disparaitre  de  leur 
conduite  en  temps  de  guerre. 

A  mon  avis,  il  y  a  lieu  d'admettre  la  premiere  solution  et  de 
declarer  que  les  hostilites  contre  le  commerce  maritime  consti- 
tuent I'exercice  d'un  droit,  qu'on  ne  saurait  denier  au  bellig^rant. 

Les  raisons,  sur  lesquelles  cette  opinion  est  basde,  sont  les 
suivantes  : 

La  guerre  n'est  pas  simplement  comme  on  I'a  dit  (Mr.  Danson, 
*  Our  Commerce  in  War,'  p.  1 1)  "a  fair  trial  of  strength  between 
the  organized  forces  of  hostile  Governments " ;  ce  n'est  pas  un 
championnat  entre  deux  armees,  en  vue  de  savoir  laquelle  est  la 
plus  forte.  C'est  TefTort  violent  par  lequel  un  Etat  cherche  k 
imposer  sa  volontd  k  un  autre  Etat  ou  h.  lui  rdsister. 

Sur  terre  le  moyen  d'action  se  ram^ne  k  I'envahissement  et  k 
Toccupation  du  territoire ;  car  on  arrete  ainsi  la  vie  nationale  de 
Tennemi  et  on  le  force  k  traiter. 

Sur  mer,  la  nature  des  choses  fait  que,  pour  arreter  la  vie 
nationale,  le  m^me  moyen  d'action  est  impossible.  L'occupation 
est,  en  fait,  irrdalisable  et,  en  droit,  elle  serait  contraire  au  droit 
des  neutres.  La  mer  appartient  k  tous,  chacun  a  le  droit  de  s'en 
servir,  mais  personne  n'a  celui  de  se  I'approprier.  Pour  atteindre 
I'ennemi  le  moyen  consiste  alors  k  priver  celui- ci  de  I'a  vantage  et 
de  la  force  que  lui  procure  la  mer,  c'est-k-dire  k  le  priver  de  ses 
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communications,  k  rompre  et  k  an^antir  son  trafic  et  k  apporter 
ainsi,  dans  sa  vie  nationale,  un  trouble  qui  assure  ou  facilite  sa 
ddfaite. 

Pr^tendre  amener  les  Etats  bellig^rants,  ayant  des  intdrets 
maritimes  importants,  k  s'engager  k  ne  pas  interrompre  les  com- 
munications de  Tennemi  sur  mer,  k  ne  pas  arr^ter  son  trafic,  k  y 
laisser  circuler  ses  navires,  revient  k  leur  demander  de  renoDcer 
b^n^volement  k  un  puissant  moyen  d*action,  parfois  peut-^tre  au 
plus  puissant  moyen  de  porter  atteinte  k  la  vie  nationale  de 
Tadversaire  pour  lui  imposer  sa  volontd.  "  It  is  a  fair  deduction 
from  analogy,"  dit  le  Capt.  A.  T.  Mahan  (*  Interest  of  America  in 
Sea  Power,*  p.  134),  **that  two  contending  armies  might  as  well 
agree  to  respect  each  other's  communications,  as  two  belligerent 
states  to  guarantee  immunity  to  hostile  commerce. ** 

On  oppose  g^ndralement  le  principe  d'aprbs  lequel  la  guerre 
est  une  lutte  entre  Etats  et  non  une  lutte  contre  les  individus, 
principe  d'oii  Ton  ddduit  que  sur  terre  le  belligdrant  doit,  autant 
que  possible,  respecter  la  propri^td  priv^e.  A  cet  ^gard  il  y  a 
lieu  de  faire  observer:  i^  que,  m$me  sur  terre,  on  est  bien  force 
de  se  soumettre  k  la  destruction  de  la  propri^t^  priv^e,  lorsque 
cette  destruction  est  la  consequence  inevitable  d'un  acte  d'hostilite 
ndcessaire ;  2°  que  la  situation  n'est  pas  la  m^me  sur  terre  que 
sur  mer.  Dans  le  premier  cas,  le  particulier  ne  peut  pas,  le  plus 
souvent,  protdger  sa  propriety  contre  les  vicissitudes  de  la  guene. 
Dans  le  second  cas,  c'est  volontairement  qu'il  Texpose  aux  risques 
des  hostilit^s ;  3^  qu'enfin  la  destruction  ou  la  capture  de  la 
propriety  priv^e  n'est  pas  le  but  mais  seulement  la  consequence 
des  hostilites  sur  mer.  Le  but  est  Tarr^t  des  communications 
maritimes,  quelles  qu'elles  soient,  de  Tennemi.  "  Is  it  not  clear," 
disait  encore  r^cemment  reminent  Capt  A.  T.  Mahan  dans  son 
langage  si  tranchant  et  si  vivant  (ibid.  p.  133),  ''that  maritime 
commerce  occupies,  to  the  power  of  a  maritime  State,  the  precise 
nourishing  function  that  the  communications  of  an  Army  supply 
to  the  Army  ?  Blows  at  commerce  are  blows  at  the  communica- 
tions of  the  State ;  they  intercept  its  nourishment,  they  star\^  its 
life,  they  cut  the  roots  of  its  power,  the  sinews  of  its  war.    WTiile 
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war  remains  a  factor,  a  sad  but  inevitable  factor  of  our  history, 
it  is  a  fond  hope  that  commerce  can  be  exempt  from  its  opera- 
tions, because  in  very  truth,  blows  against  commerce  are  the 
most  deadly  that  can  be  strucL" 

Toutefois  le  droit  du  belligdrant  doit  recevoir  deux  limites : 
1°  les  hostilit^s  dirig^es  contre  les  communications  et  le  trafic  de 
Vennenai  doivent  8tre  conduites  militairement ;  c'est  ce  que  con- 
sacre  Tabolition  de  la  course  priv^e ;  2°ledroit  des  bellig^rants  ne 
doit  pas  porter  atteinte  k  la  libertd  de  communication  des  neutres, 
tant  que  ceux-ci  ne  font  pas  de  cette  liberte  un  usage  hostile; 
c'est  ce  que  sanctionnent  les  rbgles  concemant  la  contre bande. 

En  r^sumd,  et  sous  reserve  des  observations  ci-dessus,  je  ne 
crois  pas  possible  la  proclamation  de  I'immunit^  de  la  propridt^ 
privde  ennemie  sur  mer  en  temps  de  guerre. 

Dr.  Autran  (Marseilles)  writes  as  follows  : — 

II  convient  de  diviser  la  question. 

Les  solutions  sont  en  effet  diffi^rentes  suivant  qu'il  s'agit  de 
biens  appartenant  k  des  neutres  ou  de  biens  appartenant  k  des 
sujets  des  nations  en  guerre  Tune  avec  1' autre. 

Pour  les  neutres  la  mer  doit  rester  libre  et  les  belligdrants 
doivent  respecter  leur  commerce  et  leur  propri^td.  C'est  Ik  une 
obligation  non  seulement  de  la  courtoisie  Internationale  mais  aussi 
du  droit  naturel  et  du  respect  de  la  liberty.  Les  nations  dtrang^res 
k  la  lutte  demeurent  en  paix  avec  les  bellig^rants :  nul  d'entre 
ces  demiers  n'a  le  droit  d'obliger  un  peuple  en  bons  termes  avec 
les  nations  aux  prises  k  se  m^ler  k  une  guerre  qui  ne  I'int^resse 
point  ni  Tempecher  de  se  livrer  k  ses  operations  commercialese 
Les  nations  en  lutte  arm^e  ne  peuvent  done  pas  interdire  aux 
neutres  le  commerce  entre  eux  ni  avec  les  autres  bellig^rants  tant 
qu'il  n'y  a  pas  violation  de  la  neutrality. 

Dans  Texercice  du  commerce  entre  les  neutres  et  les  belli- 
g^rants  il  faut  envisager  trois  situations :  dans  la  premibre  le  navire 
et  la  cargaison  appartiennent  k  la  nation  neutre ;  dans  la  deuxi^me 
le  navire  est  la  propri^t^  d'un  belligdrant,  la  cargaison  appartient 
k  un  neutre ;  dans  la  troisifeme  le  navire  est  k  un  neutre,  la  car- 
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gaison  k  un  belligerant  Seules  les  deux  derni^res  situations  peuvent 
donner  lieu  k  un  conflit  entre  deux  principes  :  le  premier  d'apres 
lequei  la  guerre  favorise  ou  cr^e  le  droit  de  prise  au  profit  d*un 
belligerant ;  d'aprbs  le  deuxifeme  les  relations  pacifiques  favoiisent 
creent  rimmunit^  des  neutres :  quel  est  celui  des  deux  principes 
qui  doit  pr^valoir? 

Disons-le  tout  de  suite ;  k  notre  avis  le  principe  de  rimmunite 
de  la  propri^te  neutre  doit  etre  toujours  appliqu^,  le  commerce 
doit  ^tre  libre  et  quelle  que  soit  la  nationality  du  navire  la 
marchandise  neutre  doit  etre  conservde  k  son  proprietaire.  Nul 
des  bellig^rants  ne  pent  s*en  emparer  sans  s*exposer  k  \doler  les 
regies  du  droit  naturel.  11  faut  toujours  respecter  rind^pendance 
des  nations  et  poser  en  principe  rimmunit^  des  neutres. 

Jetons  un  regard  vers  le  pass^ :  nous  voyons  que  le  Consulat 
de  la  mer  plagait  sous  la  sauvegarde  de  la  coutume  les  biens 
appartenant  k  des  **  amis."  Le  terme  **  ami "  ^tait  k  cette  epoquc 
Tcfquivalent  du  mot  neutre.  S'agissait-il  d*une  cargaison  ennemie 
sur  un  navire  ami,  seule  la  premiere  pouvait  ^tre  saisie :  dans 
rhypothfese  inverse  d*un  navire  ennemi  transportant  des  marchan- 
dises  amies,  le  navire  seul  pouvait  $tre  saisi  et  dans  ce  casle 
saisissant  devait  le  conduire  dans  un  port  de  sa  nation  oil  il 
recevait  le  fret  de  la  marchandise  et  remettait  celle-ci  entre  les 
mains  de  ses  proprietaires.  Le  pavilion  neutre  ne  couvrait  pas 
la  marchandise  ennemie,  le  pavilion  ennemi  ne  confisquait  pas  la 
marchandise  neutre. 

Depuis  cette  ^poque  le  principe  de  Timmunittf  de  la  propri^te 
des  neutres  n*a  fait  que  progresser.  Les  divers  trait^s  europtfens 
(Utrecht  1713,  Aix  la  Chapelle  1748,  ceux  de  1778  entre  la 
France  et  les  Etats-Unis)  ont  tons  decide  que  la  marchandise 
suivrait  le  sort  du  pavilion,  et  le  pacte  de  1780  entre  la  Russie  ei 
les  nations  riveraines  de  la  Baltique,  connu  sous  le  nom  de  pre- 
miere neutralite  armee,  proclamait  la  liberty  du  commerce  entre 
les  neutres  et  les  belligt^rants ;  libre  aussi  devait  etre  la  marchan- 
dise appartenant  k  des  bellig^rants  sur  des  navires  neutres 
Exception  cependant  devait  §tre  faite  k  ce  principe  pour  le  cas 
de  contrebande  de  guerre. 
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La  deuxibme  neutrality  arm^e  de  1800  ajouta  au  principe  du 
pacte  de  1780  le  principe  de  rimmunitd  des  navires  convoy^s  par 
des  navires  de  guerre  neutres. 

Le  congrfes  de  Paris  de  1856  (16  Avril),  auquel  adhtfrferent 
presque  toutes  les  nations  k  Fexception  des  Etats-Unis,  du  Mexique 
et  de  TEspagne,  decida  que  le  pavilion  neutre  couvrirait  k  I'avenir 
la  marchandise  ennemie  sauf  la  contrebande  de  guerre ;  la  mar- 
chandise  neutre,  exception  faite  pour  la  contrebande  de  guerre, 
n'est  pas  saisissable  sous  pavilion  ennemi. 

C'est  done  k  la  suite  de  conventions  entre  les  diffe'rents  pays 
que  Ton  admet  k  peu  prfes  universellement  aujourd*bui  ie  principe 
que  le  pavilion  couvre  la  marchandise  et  que  la  marchandise 
neutre  ne  peut  ^tre  saisie.  Aujourd'hui  done  la  r^ponse  k  la 
question  de  Timmunitd  de  la  propri<ft(5  d'un  neutre  ne  doit  plus 
faire  Tobjet  d'aucun  doute. 

Mais  il  convient  dialler  encore  plus  loin  et  il  est  k  souhaiter 
que  les  nations  abandonnant  les  demiers  vestiges  de  la  barbarie 
proclament  qu'k  Tavenir  les  bellig^rants  devront  respecter  sur 
mer  les  biens  des  sujets  des  pays  avec  lesquels  ils  sont  en  guene. 
Cest  Ik  un  devoir  que  nous  imposent  la  morale,  les  progr^s  du 
droit,  et  de  la  civilisation. 

II  est  un  principe  de  droit  public  international  que  la  guene 
a  lieu  entre  Etats.  II  convient  done  de  limiter  les  horreurs  de 
luttes  armies  k  ce  que  j'appellerai  le  minimum  necessaire. 

On  se  demandera  avec  ^tonnement  plus  tard  si  la  civilisation 
ne  subit  pas  de  recul,  par  suite  de  quelle  contradiction  on  a 
permis  k  des  peuples  en  ^tat  de  guerre  maritime  de  s'emparer  des 
biens  des  particuliers  du  pays  ennemi  alors  que  dans  les  guerres 
terrestres  le  droit  qui  d^coule  des  conventions  intemationales 
prohibe  de  tels  actes.  Rappelons-nous  la  grande  discussion  qui 
s'eleva  en  187 1  apr^s  la  guerre  franco-allemande  k  propos  des 
biens  de  la  Ban  que  de  France — celle-ci  devant  etre  considdr^e 
comme  une  institution  publique,  une  Banque  d'etat,  propriete  du 
gouvemement  fran^ais,  ou  comme  une  banque  priv^e.  Du 
moment  que  Ton  se  trouvait  en  presence  d'un  bien  appartenant  k 
des  particuliers  ce  bien  devait  etre  respect^.     La  question  pos^e 
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par  rinternational  Law  Association  est  identique.  Si  les  principes 
universellement  admis  en  matifere  de  guerre  terrestre  sent  vrais, 
sont  conformes  k  Tequitd  et  au  droit  positif,  pourquoi  ne  recon- 
naissent-ils  pas  leurs  applications  sur  mer  ? 

Nous  assistons  malheureusement  depuis  quelques  ann^es  k 
un  recul  de  certaines  idt^es  g^n^reuses  de  justice,  de  tolerance, 
d'humanitd.  II  est  bon  par  suite  que  dans  les  reunions  de  juris- 
con suites  et  d'^conomistes,  on  conserve  les  traditions  philoso- 
phiques  qui  en  amenent  progress! vement  les  progr^s  de  rhumanitd 
et  que  Ton  oppose  les  principes  du  droit  sup^rieur  de  Thumanit^ 
aux  abus  de  la  force  brutale. 

Nous  admettons  ^videmment  que  les  nations  en  lutte  aient  le 
droit  d'emp^her  que  les  sujets  des  belligtfrants  ou  les  neutres  ne 
se  livrent  k  la  contrebande  de  guerre  et  une  exception  s'impose  en 
cette  mati^re  au  principe  g^nt^ral  de  rinimunitd  de  la  propriA^ 
priv^e.  Mais  ici  encore  il  faudrait  delimiter  d'une  fagon  praise  et 
claire  quels  objets  peuvent  ou  doivent  n^cessairement  constituer 
de  la  contrebande  de  guerre. 

Le  commerce  ne  doit  pas  6tre  livr^  k  Tarbitraire  des  d&isions 
prises  k  cet  ^gard  par  les  nations  belligt^rantes. 

En  rdsum^,  si  la  guerre  est  encore  en  T^tat  actuel  de  la  civilisa- 
tion un  mal  n^cessaire,  il  appartient  aux  gouvemements  d'en  res 
treindre  le  plus  possible  les  consequences  facheuses,  et  il  convien- 
drait  de  rendre  inviolable  sur  mer  la  propriety  priv^e  aussi  bien 
ennemie  que  neutre,  le  droit  de  prise  tel  qu'il  existe  actuellement 
constituant  un  odieux  vestige  de  la  barbaric  des  temps  pass^ 

M.  Georges  Marais  (Paris)  has  contributed  the  following 
article  : — 


Depuis  longtemps,  publicistes  et  ^conomistes  engagent  les 
Etats  civilis(fs  k  s' entendre,  pendant  les  jours  heureux  et  calraes 
de  la  paix,  sur  un  certain  nombre  de  questions  qui  se  poseront 
avec  acuit^  au  lendeniain  de  toute  declaration  de  guerre. 
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Parmi  ces  questions,  il  en  est  une  qui  intdresse  au  plus  haut 
point  les  Grandes  Puissances  des  deux  Continents :  "  La  propri^te 
privee  sur  mer  doit-elle  pour  Tavenir  jouir,  en  cas  de  guerre,  de 
rimmunit^  la  plus  complete  ou  au  contraire  restera-t-elle,  sui- 
vant  les  usages  anciens,  soumise  aux  captures  des  puissances 
ennemies  ?  " 

En  cas  de  guerre  continental,  en  effet,  les  usages,  maintenant 
k  peu-  prfes  g^n^ralement  dtablis,  conduisent  les  bellig^rants  h. 
respecter  la  propri^td  privde. 

C'est  ainsi  que  le  8  ao(it  1870,  un  Ordre  adresse  h  TArnK^e 
AUemande,  par  le  roi  de  Prusse,  etait  congu  en  ces  termes  : 
"  Nous  ne  faisons  pas  la  guerre  aux  citoyens  paisibles ;  c*est  le 
devoir  au  contraire  de  tout  soldat  jaloux  de  son  honneur,  de  pro- 
teger  la  propri^te  privee." 

Ce  principe  de  Timmunite  semble  devoir  etre  appliqud  tout 
naturellement  quand  la  propriety  se  trouve  en  dehors  d'opdrations 
strate'giques  immediates.  De  plus,  en  ce  qui  concerne,  notam- 
ment,  la  propri^td  mobili^re,  le  pillage,  recompense  jadis  donn^e 
par  le  chef  k  ses  soldats,  aprbs  quelque  action  d*eclat  ou  quelque 
effort  soutenu,  parait  d^finitivement  aboli  et  demeure  rdprouv^  par 
la  conscience  m^me  du  bellig^rant .  vainqueur.  Ce  n*est  pas  k 
dire  que  dans  les  guerres  les  plus  r^centes,  les  soldats  victorieux 
ne  se  soient  pas  livr^s  k  des  actes  d'appropriation  sur  les  biens  du 
vaincu ;  mais  cette  pratique,  sauf  quelques  restrictions  que  nous 
examinerons  plus  loin,  dmane  de  Tinitiative  d'individus  peu  scru- 
puleux,  plus  ou  moins  livrds  k  eux-m^mes  et  non  d'un  ordre 
officiel  prescrivant  un  ensemble  de  mesures  collectives. 

On  donne  d'ailleurs  k  ces  actes  isol^s  le  nom  de  pillage,  de 
vol,  et  de  rapines. 

Pourquoi  dhs  lors,  cette  meme  rfegle,  ou  plutot  cet  usage 
reconnu  utile  et  qui  est  d'une  application  heureuse  dans  les  guerres 
continentales,  ne  passerait-il  pas  dans  la  pratique  des  guerres 
maritimes  de  I'avenir  ? 

En  cas  d'invasion,  Tennemi  ne  capture  pas, des  balles  de  coton, 
par  exemple,  qu'il  trouve  repost^es  sous  un  hangar  ou  dans  un 
entrepot;  pourquoi,  au  contraire,   s'empare-t-il   de   ces   memes 
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matiferes  premieres,  si  elles  sont  charg^es  sur  un  navire  de  cona- 
merce  ennemi,  k  destination  d'un  port  neulre  ? 

Est-il  possible  de  s'entendre  entre  Nations  sur  ce  point  ?  Des 
trait^s  internationaux  doivent-ils  ^tre  condus  k  ce  sujet  ?  Grave 
et  importante  question,  que  nous  nous  proposons  d'^tudier. 


11. 

D<^terminons  tout  d'abord  quelle  conception  la  conscience 
doit  se  faire  de  la  guerre  terrestre  ou  maritime.  Nous  en  de- 
duirons  necessairement  le  but  et  les  moyens  d'action  de  toutes 
les  guerres  futures. 

Un  jurisconsulte  celbbre,  Bluntschli,  d^finit  la  guerre  *'une 
contestation  juridique  entre  les  Etats,  en  tant  que  parties  belli- 
g(frantes,  au  sujet  du  droit  public." 

— (*  Droit  des  gens,'  rbgle  511.) 

Malgrc^  la  grande  notoritft^  de  son  auteur,  cette  definition  nous 
semble  ^tre  absolument  enon^e. 

En  effet,  une  contestation  juridique  suppose  un  Tribunal 
charge  de  dire  le  droit  et  susceptible  de  procurer  h,  la  partie 
gagnante  les  moyens  necessaires  pour  assurer  Texdcution  de  sa 
sentence. 

Entre  Etats,  il  n'est  rien  de  semblable. 

Alors  meme  que,  sous  Taction  de  tentatives  recentes  et  peut- 
etre  pr^matur^es,  les  peuples  arriveraient  k  constituer  un  Tribunal 
international,  qui  done  donnerait  k  ce  nouvel  organisme  les 
moyens  matdriels  de  contraindre  ses  justiciables  k  respecter  les 
decisions  qu*il  rendrait  ? 

La  guerre  n*est  done  pas  et  ne  pent  6tre  un  6idX  Juridique, 

Sans  doute,  la  guerre  delate  k  Toccasion  de  droits  m^connusct 
isolds,  quelquefois  par  les  deux  belligerants. 

II  y  a  des  guerres  justes;  d'autres  injustes.  A  titre  retro- 
spectif  et  pour  montrer  Tabime  qui  sdpare  la  philosophie  de  la 
pratique,  la  justice  initiale,  du  r^sultat  final,  n*est-il  pas  piquant 
de  citer  les  lignes  suivantes,  ^crites  par  un  homme  qui  se  livra  I 
une  agression,  au  moins  inattendue,  contre  la  Saxe  autrichienne,  et 
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qui  coop^ra  au  partage  d*un  royaume  que  ses  dissensions  in- 
tdrieures  et  ses  factions  politiques  d^signaient  k  ses  puissants 
voisins  comme  une  proie  facile. 

"  Toutes  les  guerres  qui  n'auront  pour  but  que  de  repousser 
les  usurpateurs,  de  maintenir  les  droits  legitimes,  de  garantir  la 
liberty  de  Tunivers  et  d'^viter  les  violences  et  les  oppressions  des 
ambitieux,  sont  conformes  h.  la  justice." 

— (Frdd^ric  de  Prusse,  *  Anti-Machiavei/  chp.  26.) 

Bien  plus  franche,  et  surtout  plus  conforme  aux  faits,  est  la 
definition  donn^e  par  le  g^ndral  de  Clausewitz,  dans  son  *  Trait^ 
de  la  Guerre'  (I  i,  pg.  115) : — 

"  La  guerre  est  un  acte  de  violence,  destin^  k  forcer  Tadver- 
saire  k  se  soumettre  k  notre  volont^." 

Oui,  la  guerre  est  un  acte  et  non  pas  Texercice  d'un  droit  ou 
la  mise  en  oeuvre  d'une  contestation  juridique;  son  moyen  est 
la  violence,  et  son  but  la  soumission  du  vaincu  k  la  volont^  du 
vainqueur. 

La  conscience  des  peuples  pourra  protester ;  aucune  prescrip- 
tion ne  couvrira  jamais  Tapplication  de  la  cruelle  maxime  "  La 
Force  prime  le  Droit,"  mais  celle-ci  n'en  restera  pas  moins  la 
maitresse  demi^re  et  incontest^e  des  consequences  de  la  guerre 
et  des  destinees  des  peuples. 

Que  les  moralistes  d^plorent  ce  resultat  et  s*en  indignent,  on 
le  comprend ;  mais  Thomme  d'Etat  responsable  devant  son  pays 
des  intdrets  dont  il  a  assumd  la  gestion,  n*a  pas  le  droit  de  s*en 
d^gager,  il  lui  importe  d'^viter  les  chim^res  ddcevantes  et  humani- 
taires,  toujours  suivies  de  r^alites  terribles. 

Si,  par  ndcessit^  de  defense  nationale,  on  admet  ce  point 
primordial,  nul  ne  se'tonnera  que  nous  r^pudions  les  principes 
abstraits  qui,  sous  Tinfluence  de  la  philosophie  sensible  du  dix- 
huiti^me  sibcle,  furent  proclam^s  par  les  hommes  d'Etat  du  temps 
de  Napoleon  L 

Portalis,  dans  son  discours  d'inauguration  au  Conseil  des 
Prises,  le  14  flordal  an  8,  disait :  "  C'est  le  rapport  des  choses  et 
non  des  personnes  qui  constitue  la  guerre ; ''  et  Talleyrand,  dans 
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une  lettre  k  Napoleon,  ins^r^e  au  Moniteur  Universel  du  5 
Difcembre  1806,  soutenait  que  :  "  Trois  sibcles  de  civilisation  ont 
donne  k  TEurope  un  droit  des  gens,  que,  selon  rexpression  d'nn 
dcrivain  illustre,  la  nature  humaine  ne  saurait  assez  reconnaitre. 
Ce  droit  est  fond^  sur  le  principe  que  les  Nations  doivent  se 
fairc  dans  la  Paix  le  plus  de  bien,  et  dans  la  Guerre  le  moins  de 
mal  possible." 

Sous  ces  phrases  un  peu  pompeuses,  se  d^gage  le  principe 
que  la  guerre  est  une  relation  accidentelle  d*£tat  k  Etat  et  non 
pas  d'individus  \  individus. 

De  meme  encore  le  11  Aodt  1870,  Guillaume  de  Prusse,  dans 
sa  proclamation  au  Peuple  fran9ais,  ^crivait :  **  Je  fais  la  guerre 
aux  soldats,  et  non  aux  citoyens  fran9ais." 

L'Angleterre,  au  contraire,  si  puissantc  et  si  prosp^re  dans  la 
paix,  n'a  que  peu  de  goCt  dans  la  guerre  pour  cet  id^lisme ; 
nous  n'osons  Ten  blimer,  car  son  appreciation  des  choses  de  la 
guerre  correspond  exactement  au  but  que  PEtat,  qui  se  decide  \ 
entreprendre  une  guerre,  doit  poursuivre  par  tous  les  moyens 
possibles,  ces  moyens  fussent-ils  cruels. 

Si  TEmpire  Britannique  ne  manifeste  en  ces  matibres  aucun 
enthousiasme  pour  les  chim^res,  c'est  que  ses  tendances  naturelles 
le  portent  vers  les  r^alit^s  concretes.  De  tous  temps,  les 
philosophes  anglais  ont  adopts  et  ses  hommes  d'Etat  applique  la 
formule  suivante  donn^e  par  les  Grotius :  "  Chaque  sujet  est  si 
intimement  li^  \  TEtat,  que  la  guerre  le  rend  ennemi  tout  k  la 
fois  de  TEtat  ennemi,  et  des  sujets  de  cet  Etat." 

Cette  maxime  nous  semble  devoir  ^tre  appliqu^e  aux  guerres 
futures,  malgr^  les  principes  de  civilisation  humanitaire  dont  se 
targuent  volon tiers  les  pays  continentaux  pendant  le  temps  de 
paix,  sauf  k  les  oublier  dans  le  feu  des  hostilit^s. 

En  effet,  les  peuples  ne  sont-ils  pas  contraints,  en  quelque 
sorte,  par  la  force  meme  des  choses,  d'user  de  tous  les  moyens 
en  leur  pouvoir  pour  courber  Tadversaire  sous  leur  volont<!  et 
amener  finalement  sa  soumission,  de  manifere  \  ce  qu*il  ne  puisse 
plus  se  soustraire  au  dernier  moment,  k  Tex^cution  des  conditions 
du  trait^  de  paix. 
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La  guerre  continentale  prouve  ce  rdsultat  par  Tinvasion  du 
territoire  de  Tennemi,  par  le  trouble  et  Farrfit  apport^  dans  sa  vie 
economique,  par  la  mort  qui  fauche  et  d^truit  les  hommes. 

En  un  mot,  partout  apparait  Temploi  de  la  violence  pour 
atteindre,  coiite  que  co^te,  le  but  d^sir^ ;  sans  doute,  par  Tefifet 
d'une  sorte  de  convention  tacite  entre  les  Etats,  la  propri^td 
privee  des  citoyens  est  respectde  en  principe  par  les  bellig^rants, 
mais  ce  respect — nous  aurons  Toccasion  de  le  montrer  plus  loin — 
ne  s'exerce  qu'autant  qu'il  n'entrave  pas  les  operations  des  Armies 
en  carapagne. 

Pourquoi  d^s  lors  la  propri^ttf  maritime  privee  jouirait-elle 
d*une  immunity  particulibre  dans  le  cas  oil  Tennemi  penserait  que, 
si  la  destruction  de  cette  propri^t^  doit  diminuer  dans  une  mesure 
appreciable  les  forces  de  TEtat  adverse  et  troubler  si  profondd- 
ment  sa  vie  Economique  qu'il  y  ait  de  grandes  chances  pour 
amener  cet  Etat  h,  se  soumettre  aux  conditions  que  son  adversaire 
se  propose  de  lui  dieter?  Dbs  lors  encore,  n*est-il  pas  con- 
tradictoire  avec  TEtat  de  guerre  qu'une  nation,  en  temps  de  paix, 
consente  k  se  lier  par  un  traits  form  el  et  perde  sa  liberty  d'action 
pour  le  cas  oil  une  guerre  viendrait  k  Eclater  ? 

La  question  cependant  a  etE  et  est  actuellement  trhs  dis- 
cut^e. 

Les  arguments  produits  des  deux  cot^s  sont  des  plus  serieux 
il  convient  de  les  etudier. 


in. 

Au  point  de  vue  pratique,  il  est  permis  de  dire  que  I'expdri- 
ence  n'a  pas  confirme  les  fonnules  de  la  thdorie. 

Les  exemples  historiques,  invoquEs  par  les  partisans  de 
rimmunitE,  n*ont  qu'une  tres  faible  valeur.  lis  ne  s'appliquent 
qu'k  des  cas  oil  la  lutte  maritime  n'a  eu  ou  ne  devait  avoir  qu'une 
influence  limitee  sur  Tissue  de  la  guerre. 

Le  philosophe  frangais  Mably  parait  avoir  ete  un  des  premiers 
champions  de  I'immunite  de  la  "propri^ttf  privde   sur  mer  en 
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cas  de  guerre."  D^s  1785,  un  traitd  Russo-Am<fricain  pose  et 
proclame  ce  principe.  II  est  h  peine  besoin  de  faire  remarquer 
que  ce  traitd  n*a  pas  produit  et  ne  pouvait  pas  avoir  de  con- 
sequences pratiques. 

Mentionnons  seulement,  car  nous  r^tudierons  un  peu  plus 
loin,  la  Declaration  de  Paris  du  16  Avril  1856,  aux  termes  de 
laquelle  "  le  pavilion  neutre  couvre  la  marchandise  enneniie,  k 
Texception  de  la  contrebande  de  guerre." 

II  y  a  Ik  un  cas  bien  precis  d'une  immunity  accordee  k  la 
propriety  priv^e  ennemie,  mais  les  Etats  signataires  de  la 
Declaration  de  Paris  ont  eu  surtout  en  vue  d'^viter  de  leser  les 
intdr^ts  des  neutres  transporteurs  de  marchandises  ennemies. 

En  1866,  la  Pnisse,  I'ltalie  et  TAutriche  renoncbrent  respective- 
ment  au  droit  de  capturer  leurs  navires  de  commerce. 

En  1870,  le  roi  de  Prusse  renonce  ^galement  au  raeme  droit 
sans  m^me  etre  assure  que  la  reciprocite  serait  accordee  k  ses 
sujets.  "  Les  navires  marchands  fran9ais  ne  pourront  etre  ni 
amenes,  ni  captures  par  la  Marine  federale." 

Ajoutons  d'ailleurs  que,  vers  la  fin  de  la  guerre,  en  presence 
de  la  conduite  contraire  du  Gouvernement  fran9ais,  TAUemagne 
n'a  pas  observe  cette  resolution. 

11  etait  d'ailleurs  facile  de  comprendre,  d  prioriy  en  1866, 
comme  en  1870,  que  le  sort  des  Etats  engages  dans  ces  redoubt- 
ables  conflits  se  deciderait  sur  les  champs  de  bataille  et  que  les 
luttes  maritimes  resteraient  sans  influence  sur  le  resultat  final. 

Mentionnons,  enfin,  un  traite  du  meme  ordre,  signe  en  187 1, 
enire  Tltalie  et  les  Etats-Unis.  I^  propriete  privee  circulera 
librement  en  cas  de  guerre  :  elle  ne  sera  saisissable  qu'au  cas  oii 
elle  tenterait  de  forcer  un  blocus. 

Tels  sont  les  actes  diplomatiques  principaux  qui  peuvent 
^tre  cites  en  faveur  de  Timmunite.  On  le  voit,  leur  influence  est 
sans  portee,  car  la  question,  pour  etre  interessante,  suppose 
necessairement  que  la  lutte  existe  entre  deux  ou  plusieurs  grands 
pays  possesseurs  de  puissantes  marines. 
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IV. 


Indiquons,  toutefois,  avant  de  trailer  la  question  sous  ce 
dernier  point  de  vue,  quelques  cas  particuliers  qui  nous  paraissent 
deriver  de  la  r^gle  d'immunitd 

Le  2  2  aoftt  1864,  divers  Etats,  parmi  lesquels  la  Belgique,  le 
Danemark,  TEspagne,  la  France,  I'ltalie,  la  Prusse,  la  Suisse,  etc., 
signent  la  Convention  dite  de  Geneve.  Par  cette  convention, 
les  hopitaux  et  leur  personnel  ont  6x6  neutralises ;  il  a  6t6  de  plus 
stipule  entre  les  Hautes  Parties  contractantes  que  les  blesses  des 
Etats  signataires  seraient  rtfciproquement  soign^s  et  traitds  par 
les  belligerants,  sans  distinction  de  nationality. 

En  1868  quelques  articles  furent  ajout<fs  k  Facte  de  1864. 
lis  avaient  pour  but  d'exon^rer  du  droit  de  visite  les  navires 
appartenant  k  des  Socidtes  particuli^res  et  destines,  en  cas  de 
guerre  maritime,  k  transporter  et  k  secourir  les  blesses.  Ces 
articles  additionnels  n'ont  pas  6t6  ratifies  :  il  serait  desirable 
qu*ils  le  fussent. 

Le  principe,  sur  lequel  repose  la  Convention  de  Geneve, 
s' in  spire  de  sentiments  si  nobles  et  si  6\ev6s  qu'il  doit  recevoir  une 
approbation  sans  reserves. 

Nous  ne  voyons  non  plus  aucun  inconvenient  k  accorder 
rimmunii^  aux  navires  charg(fs  exclusivement  de  missions 
scientifiques.  D'abord,  leur  nombre  ne  sera  que  fort  insignifiant ; 
enfin,  la  guerre  est  une  situation  essentiellement  temporaire  et 
il  serait  facheux  de  priver  peut-^tre  pour  toujoiirs  la  civilisation  de 
decouvertes  conquises  sur  la  Nature,  en  se  Jivrant  k  des  actes  de 
violence  contre  les  navires  que  leur  destination  doit  prot^ger  et 
defend  re. 


Alors,  se  pose  la  question  dans  sa  gen^ralit^,  en  ce  qui  concerne 
la  propri^te  prive'e. 

Pour  la  trailer,  il  est  indispensable  de  rappeler,  au  moins  tr^s 
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sommairement,  les  regies  qui  ont  6t^  suivies  en  Angleterre  et  en 
France  avant  et  depuis  le  i6  Avril  1856,  date  de  la  Declaration 
de  Paris. 

En  France,  pendant  les  guerres  maritimes  du  Premier  Empire, 
le  Gouvernement  avait  donne  Tordre  de  capturer  tout  ce  qui 
naviguait  sous  pavilion  ennemi;  TAngleterre  ne  procedait  dail- 
leurs  pas  autrement:  "Sont  saisissables,"  avait  declare  Lord 
Stowell,  Juge  des  Prises  pendant  cette  pe'riode,  "  les  cargaisons 
ennemies  quelles  qu'elles  soient,  quels  que  soient  les  navires  et 
quelle  que  soit  la  destination." 

De  plus,  la  course  ^tait  autorisee,  les  bellig^rants  dt^vraient 
facilement  des  lettres  de  marque  k  des  corsaires  tenths  plutot  par 
Tappit  d'une  rapide  fortune  que  par  le  souci  de  ddfendre  les 
int^rfits  de  la  nation  k  laquelle  ils  appartenaient 

Cet  ensemble  de  regies,  ou  plutot,  cette  absence  de  Droit, 
causait  de  graves  prejudices  aux  neutres  et  exposait  les  belli- 
g^rants  k  d'incessantes  reclamations  de  la  part  de  ceux-d 
En  1856,  aprfes  la  guerre  de  Crim^e,  TAngleterre,  TAutriche,  la 
France,  la  Russie,  la  Sardaigne  et  la  Turquie  essay ferent,  par  la 
Declaration  de  Paris  du  16  Avril,  d*attenuer  au  moins  ces  incon- 
v^nients. 

Les  puissances  signataires  s'engagbrent  k  respecter,  en  cas  de 
guerre  entre  elles,  quatre  regies  devenues  depuis  fort  cel^bres : 

I.  La  course  etait  abolie.  2.  Le  pavilion  neutre  cou\Tait  la 
marchandise  ennemie,  k  Texception  de  la  contrebande  de 
guerre.  3.  La  marchandise  neutre,  k  I'exception  de  la 
contrebande  de  guerre,  n'etait  pas  saisissable  sous  pavilion 
ennemL  4.  Le  blocus  pour  ^tre  obligatoire  devait  etie 
effecti£ 

11  n'entre  pas  dans  le  cadre  de  cette  courte  etude  d'analyser 
chacune  de  ces  regies  et  de  rappeler,  m^me  sommairement,  les 
principales  controverses  et  les  interpretations  auxquelles  elles  ont 
donne  lieu. 

Indiquons  seulement  pour  eviter  tout  mecompte  aux  nations 
interessees  que  les  regies  Nos.  2  and  3  ne  sont  pas  comprises  de 
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la  meme  manifere  en  Angleterre  et  en  France.  D'aprfes  la  doc- 
trine frangaise  sont  ennemis  les  navires  ayant  le  droit  de  porter 
le  pavilion  ennemi,  c'est-k-dire  appartenant  k  des  ennemis. 
L* Angleterre  au  contraire  considfere  comme  ennemi  tout  navire 
appartenant  m^me  h,  un  neutre,  si  ce  sujet  reside  pendant  le  temps 
de  la  guerre  chez  I'ennemi.  II  y  a  dans  cette  interpretation  une 
appreciation  beaucoup  plus  pratique  des  ndcessitds  de  la  guerre 
que  dans  la  th^orie  fran9aise. 

Le  navire  appartenant  k  un  neutre  r^sidant  chez  Tennemi 
rend,  en  efFet,  des  services  k  la  nation  belligdrante.  Le  fr^t  est 
d^pense  chez  TennemL  Celui-ci  a  le  droit  de  r^quisitionner  le 
navire  pour  Tutiliser  comme  moyen  de  transport,  peut-^tre  m^me 
de  combat.  En  tous  cas,  ce  bdtiment  contribue  k  la  prosperity 
economique  du  belligdrant:  il  importe  done  de  supprimer  cet 
element  d'action. 

Quel  dommage,  au  contraire,  causerait  k  TAngleterre  en  cas 
d'une  guerre  avec  TAUemagne  un  navire  dont  le  propridtaire 
allemand  r^siderait,  ou  plutdt  aurait  son  domicile,  aux  Etats-Unis  ? 
Nulle  crainte  que  cet  Allemand  participe  directement  ou  indirecte- 
ment  k  la  lutte  engagde.  II  ne  se  rendra  done  ennemi  que  si, 
obeissant  k  des  considerations  patriotiques,  il  transportait,  pendant 
le  cours  des  hostilites,  son  domicile  dans  son  pays  d'origine. 

La  France,  au  contraire,  reste  fidMe  k  son  temperament 
generalement  logique  et  deductif.  Un  principe  une  fois  pose, 
elle  lui  fait  produire  toutes  ses  consequences  quelles  qu*en  soient 
les  repercussions.  Le  navire,  dont  le  proprietaire  serait  un  neutre 
residant  chez  Tennemi,  ne  serait  pas  saisi;  au  contraire  celui, 
dont  le  proprietaire  est  un  sujet  ennemi,  quoique  residant  chez  un 
neutre,  pourrait  etre  capture. 

Nous  avouons  qu'entre  ces  divers  systfemes,  toutes  nos  sym- 
pathies se  portent  vers  la  doctrine  anglaise.  II  nous  semble  que 
cette  conception  repond  bien  davantage  k  ce  qui  doit  dtre  le  but 
premier  de  toute  mesure  prescrite  pour  le  temps  de  guerre :  affaiblir 
les  forces  de  Tennemi,  Taffamer,  le  paralyser,  pour  enfin  le  reduire 
k  merci. 
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VI. 

Cette  id6e  directrice  qui  nous  parait  devoir  inspirer  la  conduite 
des  bellig^rants  nous  conduit  tr^s  naturellement  k  la  solution  que 
nous  proposons  dans  ce  travail :  la  propri^td  priv^e,  en  temps  de 
guerre,  ne  doit  point  jouir  de  Timmunit^,  par  cette  seule  et  unique 
raison  qu'elle  est  propriety  priv^e.  On  objectera  sans  doute  qu'il 
parait  illogique  et  contradictoire  de  refuser  k  la  propridte  maritime 
une  immunity  qu'onaccorde  universellement  k  la  propri^te  ter- 
restre.  Pourquoi  ce  qu*on  reconnaft  utile  et  Equitable  dans  un 
cas,  ne  Test-il  plus  dans  I'autre :  et  notre  thfese  ne  court-elle  pas 
le  p^ril  d'etre  considdrde  comme  un  retour  mal  d^guis^  aux 
pratiques  des  temps  oU  la  civilisation  se  ressentait  encore  des 
cruaut^s  de  la  barbaric  ? 

Tout  d'abord,  est-il  bien  certain  qu*en  cas  de  guerre  contincn- 
tale,  la  propridt^  priv^e  jouisse  d*une  immunity  aussi  absolue,  que 
le  principe,  exposd  plus  haut,  le  laisserait  supposer  ? 

On  ne  bridle  plus  ]es  maisons  dans  lesquelles  des  actes  de 
defense  ou  d'hostilitd  ne  sont  pas  commis.  Soit,  mais  croit-on, 
que  m^me  en  Tabsence  d'actes  de  cette  nature,  le  commandant 
d'une  troupe  h^sitera  k  ordonner  la  destruction  d'un  Edifice  prive, 
ou  m^rae  d'un  village  entier,  si  ceux-ci  sont  susceptibles  de 
masquer  le  tir  de  son  infanterie  dans  une  hypothese  tactique,  qui 
ne  se  produira  d'ailleurs  peut-^tre  pas  ? 

Une  arm«^e  bat  en  retraite,  elle  est  poursuivie  par  un  ennemi 
chez  lequel  le  ravitaillenient  ne  s'opfere  que  p^niblement;  qui 
done  accusera  le  chef  s'il  donne  Tordre  de  ne  laisser  derri^re  lui 
qu'un  ddsert  ? 

La  n(?cessit^  d'afFamer  I'ennemi,  et  d'affaiblir  la  vigueur  de  sa 
poursuite  s'il  le  pent,  de  la  paralyser,  n'est-il  pas  son  premier  et 
unique  devoir  vis-k-vis  de  son  pays? 

A  un  autre  point  de  vue,  est-il  discutable  que  les  moyens  de 
transport  sont  saisissables  par  Tennemi  s'il  avance ;  destructibles, 
s*il  recule  ?  Uobligation  morale  d*assurer  une  juste  et  prdalable 
indemnity  au   propri^taire,   d^poss^de  d*un  objet  mobilier,  ne 
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retardera  pas  longtemps  la  capture  m^me  de  ce  qui  parait 
n^cessaire  ou  seulement  utile  au  salut  de  Tarmde.  Les  mar- 
chandises,  les  approvisionnements,  payds  ou  non,  sont  de  bonne 
prise. 

Leur  destruction  immediate,  sans  acte  de  consommation,  nous 
parait  encore  justifi^e,  si  Tordre  qui  la  present  r^pond  k  un  simple 
espoir  de  nuire  et  d'affaiblir  Tennemi. 

II  faut  done  reconnaltre  que  si  en  droit  la  propri^t^  ennemie 
terrestre  est  inviolable,  en  fait  Timmunit^  dont  elle  jouit  est 
relative  et  essentiellement  contingente,  Assur^ment,  cette  immu- 
nity lui  est  concdd^e  par  les  usages  des  peuples  civilises,  mais 
seulement — et  la  reserve  est  importante — autant  qu'elle  reste  di- 
rectement  ou  indirectement  en  dehors  des  necessit^s  de  la 
guerre. 

L'indemnit^  disparait  done  dbs  que  Tennemi  le  juge  utile,  et 
cela  est  dans  la  logique  de  cette  situation  particulifere  qui  s'appelle 
la  guerre. 

Pourquoi  en  serait-il  autrement  sur  mer  ? 

Le  navire  de  commerce,  rentr^  dans  son  pays  d'origine, 
deviendra  un  instrument  de  combat,  ou  de  transport,  si  son 
gouvernement  le  r^quisitionne. 

Udquipage  qui  le  compose  foumira  des  recrues  pour  la  marine 
de  guerre,  en  cas  de  besoin. 

Enfin,  les  marchandises  qu'il  transporte  contribueront  au 
ravitaillement  du  pays  ou  bien  lui  apporteront  le  bdndfice  des 
gains  r^alisds. 

Pourquoi  le  belligdrant  ne  puiserait-il  pas  dans  le  fait  m^me  de 
la  guerre  le  droit  de  priver  TEtat  ennemi  de  tous  ces  avantages  ? 
Si  la  capture  d'un  navire  de  commerce  cause  directement  et 
d'abord  un  prejudice  k  ses  propri^taires  et  k  ses  chargeurs,  TEtat 
auquel  il  appartient  en  ressent  le  contre-coup  d'une  fa^on  certaine 
et  indiscutable,  et  cela  suffit  k  expliquer  comment  la  saisie  de 
nombreux  navires  de  commerce  pent  devenir  la  source  et  Tocca- 
sion,  dans  certaines  circonstances,  d*un  d^sastre  vdri tablemen  t 
national 

Ces   seules  considerations  justifient,  nous  semble-t-il,  d*une 
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&9on  p^remptoire,  la  throne  qui  n'accepte  pas  rimmunit^  absolue 
de  la  propri^t^  maritime  privde. 

VII. 

Des  examples  r&ents,  emprunt^s  k  la  guerre  hispano-ameri- 
caine,  vont  d'ailleurs  ^clairer  la  portde  r^elle  des  considerations  qoi 
prdcfedent. 

U^tude  de  I'histoire  prdsente  quelquefois  des  contrastes  assez 
piquants. 

Les  deux  £tats  firent  aussitot  connaitre  la  fa90n  dont  ils 
entendaient  traiter  la  propridtd  priv^e  sur  mer,  pendant  les 
hostilit^s. 

U£spagne  avait  jadis  refus^  d'adh^rer  k  la  Declaration  de 
Paris  du  i6  Avril  1856,  parceque  les  quatre  articles  qui  le  com- 
posaient  formaient  un  tout  indivisible  et  ne  pouvaient  donner  lien 
k  un  consentement  partiel.  Le  Gouvemement  espagnol  avait 
alors  estimde  qu'il  dtait  contraire  k  ses  int^r^ts  de  renoncer  au 
droit  d'armer  en  course  et  de  deiivrer  des  lettres  de  marque« 

En  1898,  son  opinion  sur  cette  question  n'^tait  pas  modifi^. 
Aussi  la  Gazette  de  Madrid  du  24  Avril  1898  publiait  un  d^cret 
du  Gouvemement  espagnol,  relatif  k  la  declaration  de  guerre  avec 
les  Etats-Unis,  et  annon9ait  en  outre  que  des  lettres  de  marque 
seraient  ddlivr^es  sous  certaines  conditions. 

Les  trois  derniers  articles  de  la  Declaration  de  Paris  devaient 
Stre  observes,  et  en  m^me  temps  que  le  Gouvemement  espagnol 
donnait  une  definition  de  la  contrebande  de  guerre,  il  prescrivait 
des  mesures  de  rigueur  k  regard  de  tons  etrangers,  autres  que  les 
Americains,  qui  prendraient  part  k  la  guerre. 

En  fait,  eu  egard  k  la  duree  tr^s  courte  des  hostilites,  nous  ne 
croyons  pas  que  des  corsaires  espagnols  aient  eu  le  temps  de 
s'armer  en  guerre  et  de  courir  sus  aux  navires  de  la  marine 
marchande  des  Etats-Unis.  Mais  quant  k  nous,  nous  ne  saurions 
blimer,  en  principe,  le  gouvemement  espagnol,  d'avoir  admis  et 
favorise  la  creation  d'une  marine  de  corsaires,  puisque  tel  lui 
paraissait  €tre  Tinterdt  de  TEtat ;  cette  conception  est  fecilc  i 
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comprendre  si  on  compare  les  forces  maritimes  et  commerciales 
de  chaque  pays. 

Que  firent  les  £tats-Unis  en  1856?  lis  avaient  refusd 
d'adWrer  k  la  Declaration  de  Paris,  sous  pr^texte  que  cet  acte  ne 
garantissait  pas,  en  cas  de  guerre  maritime,  Timmunitd  de  la  pro- 
priety priv^e. 

Or,  le  26  Avril  1898,  le  Pidsident  McKinley,  dans  une 
proclamation  au  peuple  des  Etats-Unis,  d^clarait: — 1°  Que  la 
guerre  existait  avec  TEspagne,  depuis  et  y  compris  le  21  Avril; 
en  m^me  temps,  2°  et,  sous  quelques  reserves,  examinees  plus 
loin,  que  les  navires  marchands  espagnols  pouvaient  ^tre  captures 
et  saisis  en  tous  lieux,  sauf  dans  les  eaux  neutres,  par  la  Marine 
de  TEtat 

Les  Etats-Unis  abandonnaient  done  leur  doctrine  de  1856, 
simplement  parcequ'ils  y  dtaient  contraints  par  leur  inter^t  et  les 
circonstances  spdciales  de  la  guerre  entreprise.  lis  croyaient 
ainsi  porter  un  coup  ddcisif  k  un  adversaire,  qui  depuis  longtemps 
se  debattait  sous  le  poids  de  difticultds  ^conomiques  et  financi^res 
trfes  lourdes.  De  plus,  peut-^tre  se  laissaient-ils  entrainer  k  user 
jusqu'k  un  certain  degr^  (puisqu'ils  n'autorisaient  pas  les  corsaires) 
de  mesures  de  repr^sailles. 

Ainsi,  au  moment  critique,  s'^vanouissaient  chez  les  deux 
adversaires,  les  theories  humanitaires  et  les  principes  abstraits; 
seules  subsistaient  de  simples  appreciations  d'int^ret.  La  vieille 
maxime  des  Douze  Tables,  'Me  salut  de  TEtat  6ng6  en  loi 
supreme,"  est  et  sera  toujours  la  veritable  raison  d'etre  des  mesures 
k  prendre  en  temps  de  guerre. 

VIIL 

La  question  de  Timmunite  de  la  propriete  privee,  en  cas  de 
guerre  maritime,  n'est  done  pas  susceptible  d'etre  resolue,  d  priori, 
pendant  le  temps  de  paix. 

Dans  chaque  guerre  future,  les  differents  gouvemements 
agiront  sous  leur  responsabilite,  au  mieux  de  ce  qu'ils  croiront 
£lre  Finter^t  immediat  de  leur  pays. 

s  2 
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Puisque  ce  sujet,  k  notre  avis,  ne  pourrait  feiire  Tobjet  de 
traites  intemationaux,  qu'il  nous  soit  permis  d'indiquer  en  quel- 
ques  mots,  en  nous  pla^ant  au  point  de  vue  exclusivement  fran9ais, 
la  conduite  que  dans  T^tat  actuel  de  TEurope,  le  Gouvemement 
devrait  adopter  en  ca&  de  conilit 

Nous  faisons  abstraction  de  cette  grande  puissance  militaire  et 
maritime  qu'est  devenue  TAm^rique  du  Nord  depuis  la  guerre 
espagnole ;  les  points  de  contact,  partant  de  conflit,  sont  en  eflet 
peu  nombreux  avec  la  France.  S'il  est  toujours  ais^  de  concevoir 
et  m^me  de  signaler  des  difficult^s  possibles,  il  semble  toutefois, 
qu'avec  un  peu  de  bonne  volont^,  la  diplomatic  suffira  k  les 
resoudre,  sans  qu'il  soit  ndcessaire  de  faire  intervenir  les  escadres. 

La  France,  au  contraire,  peut  redouter  une  guerre  dans 
laquelle  figureraient  soit  une  ou  plusieurs  puissances  continentales, 
soit  une  puissance  maritime,  telle  que  TAngleterre. 

En  cas  de  guerre  contre  I'Allemagne  seule  ou  coalis^  avec 
des  puissances  continentales,  il  nous  semble,  pour  le  moment,  que 
rint^ret  des  bellig^rants  serait  de  se  montrer  txhs  larges  et  fort 
tol^rants  k  regard  de  la  propri^td  privde  sur  mer.  II  est  Evident 
que  le  sort  de  la  guerre  se  jouerait  en  Champagne,  au  pied  des 
Alpes  ou  sur  le  Rhin,  et  non  pas  dans  la  mer  du  Nord  ou  sur  la 
M^diterran^e.  Les  operations  d'escadre  auraient,  certes,  leur 
importance ;  il  n*en  serait  pas  de  meme  de  la  capture  de  batiments 
de  commerce,  fussent-elles  nombreuses. 

En  eflfet,  sauf  dans  des  hypotheses  exceptionnelles^  les  belli- 
gdrants  ne  s'affameraient  pas  par  ces  prises  et  si,  pendant  la 
guerre,  leur  vie  ^conomique  (ftait  profond^ment  trouble,  la  cause 
en  rdsiderait  dans  Tappel  de  tous  les  jeunes  gens  sous  les  drapeaux 
et  non  pas  dans  un  arr^t  de  la  navigation,  que  celui-ci  soit  plus 
ou  moins  complet. 

Notre  solution  changera,  si  des  circonstances  malheureuses 
amenaient  un  conflit  entre  la  Grande-Bretagne  et  la  France. 

Pour  TAngleterre,  en  effet,  la  liberty  du  commerce  des  mers 
est  une  question  vitale.  Uhistoire  toute  entiere  de  ce  peuplc 
affirme  et  d^montre  cette  v6nt6,  II  est  inutile  d'insister,  car  les 
Anglais  sont  les  premiers  h,  en  reconnaitre  I'exactitude. 
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Dans  le  num^ro  du  Nineteefith  Century  de  fdvrier  1896 
(Wilson  :  "The  protection  of  our  commerce  in  war,"  pg.  219) 
on  lisait  ceci : 

"Uair  qu'ils  respirent  n*est  pas  plus  n^cessaire  aux  ^tres 
humains,  que  ne  Test  pour  TAngleterre  le  passage  libre  et  ininter- 
rompu  de  ses  vaisseaux  sur  les  mers." 

Voilk  qui  est  franc  et  vrai. 

Remarquons  au  surplus — cela  un  peu  approximativement — 
qu'en  1803,  TAngleterre  importait  par  an  et  par  t^te  d'habitant  2 
livres  de  bid;  et  qu'en  1899  ces  quantitds  se  sont  devdes  k  470 
livres.     UAngleterre,  chacun  le  sait,  pratique  la  reexportation. 

En  1803,  le  tonnage  de  la  marine  marchande  anglaise  s'dlevait 
k  2  millions,  et  son  commerce  extdrieur  h.  62  millions  de  tonnes ; 
aujourd'hui,  le  tonnage  de  sa  marine  marchande  est  de  10  millions, 
son  commerce  extdrieur  de  i  milliard  cent  millions ;  le  drapeau 
de  la  Grande-Bretagne  flotte  sur  20,000  navires  marchands. 

Ces  chifTres  montrent  la  prise  que  le  commerce  anglais  ofTrirait 
aux  coups  de  son  adversaire,  en  cas  de  guerre.  Cest  done  Ik 
qu'il  faudrait  frapper  pour  atteindre  Tennemi.  Cette  prosp(?rit(f, 
epanouie  et  dispersde,  rendrait  la  t4che  relativement  facile ;  en 
tons  cas,  elle  permettrait  de  Tentreprendre  avec  des  chances  assez 
sdrieuses  de  succfes. 

Aussi,  comprenons-nous  les  paroles  prononcdes  par  Sir  Michael 
Hicks-Beach,  Chancelier  de  TEchiquier,  le  21  avril  1898,  au  cours 
de  Tcxposd  du  Budget : — 

"UAngleterre  ddpense  pour  sa  Marine  et  pour  son  Armde 
63,500,000/.  alors  que  la  France  n'en  ddpense  que  36,387,000/., 
TAllemagne  35,226,000/.  Mais  TEmpire  Britannique  a  k  ddfendre 
365  millions  d'hommes  rdpandus  sur  tons  les  points  du  globe, 
c'est-k-dire  80  millions  de  plus  que  la  France,  TAllemagne  et  la 
Russie  ensemble.  On  ne  peut  pas  dire  que  les  ddpenses  de 
TAngleterre  soient  trop  considerables,  quand  on  songe  aux  grands 
intdr^ts  qu'elle  a  k  ddfendre.  Le  tonnage  net  de  la  marine  mar- 
chande est  trois  fois  plus  grand  que  celui  de  la  France,  de  TAlle- 
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magne  et  de  la  Russie  r^unies  et  son  commerce  maritime  est  deux 
fois  plus  graude  que  celui  de  ces  trois  puissances  ensemble.  II 
doit  s'accroltre  encore." 

Les  paroles  du  Chancelier  de  TEchiquier  ne  pouvaient  qu'etre 
approuve'es  en  Angleterre  et  Tont  6t6y  car  une  conscience  claire 
des  n^cessitds  incombant  k  son  pays  les  inspirait  L' Angleterre 
est  grande,  puissante  et  prosp^re.  EUe  doit  cette  heureuse  fortune 
h.  son  commerce  international  et  par  suite  k  sa  marine  marchande. 
II  faut  done  qu'elle  la  protfege, 

Mais,  aussi,  en  cas  de  guerre,  Tennemi  temporaire  de  TAngle- 
terre  doit-il  essayer  de  tarir  la  source  de  cette  prosp^ritd  Cest 
sur  les  diff^rentes  mers  du  globe  qu'il  faut  porter  les  coups.  Lear 
effet  se  fera  sentir  directement  et  immddiatement  au  coeur  du 
pays.  Le  but  apparait  avec  nettetd  et  c'est  le  seul.  S'il  est 
atteint,  le  rdsultat  est  certain.  Dans  ces  conditions,  nous  croyons 
que  la  France,  sans  commettre  la  plus  lourde  des  erreurs.  ne  saurait 
s'engager  k  respecter,  dans  Thypotlibse  malheureuse  que  nous 
^tudions,  la  propridt^  priv^e  sur  mer  de  son  adversaire  ^ventueL 

Sans  doute,  la  France,  elle  aussi,  a  une  Marine  marchande  de 
quelque  importance.  Mais  la  prise  qu'elle  offre  aux  coups  de 
Tennemi,  ne  saurait  se  comparer  k  celle  de  TAngleterre.  La 
marine  de  guerre  de  celle-ci  est  plus  forte,  de  m^me  aussi  ses 
croiseurs.  Mais  les  navires  de  TEiat,  si  nombreux  qu'on  veuille 
bien  les  supposer,  ne  peuvent  pas  exercer  une  surveillance  compile 
sur  tous  les  points  des  mers  oti  s'aventure  le  navire  de  commerce. 
Ce  dernier  reste  done  toujours  k  la  merci  du  croiseur  qui  le 
guette,  et  qui  le  coulera,  si  la  capture  risquait  de  ne  pas  ^tre 
definitive.  La  Jurisprudence  du  Conseil  d'Etat  reconnait  aux 
navires  de  guerre  frangais  le  droit  de  faire  sombrer  un  navire 
ennemi,  m^me  chargd  de  marchandises  neutres,  si  Tofficier  de  r£tat 
juge  cet  acte  ndcessaire  et  s'il  a  des  raisons  sdrieuses  de  croire 
que  la  capture  de  ce  navire  est  susceptible  de  lui  ^chapper.^ 

'  Voir  arrdt  du  2i  inai  1872,  D.  72-3-94,  cite  et  discut^  par  M.  Thomas 
Barclay,  Membre  de  I'Institut  de  Droit  International,  dans  une  remarquable 
brochure  sur  rimmunite  de  la  propriete  priv^  sur  mer,  presentee  k  la 
Buffalo  Conference,  1899. 
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Enfin,  la  situation  gdographique  des  deux  Etats  indique 
clairement  que  les  conditions  de  resistance  pour  une  guerre  de 
quelque  dur^e,  ne  seraient  pas  les  mdmes. 

La  mer  fermde,  pour  TAngleterre,  produit  presque  ndcessaire- 
ment  Tandmie,  Tarr^t  des  approvisionnements  de  la  vie  sociale, 
peut-^tre  la  famine  est-elle  k  redouter. 

Voilk  des  facteurs  importants  en  faveur  des  adversaires  de 
TAngleterre.  Qu'ils  ne  les  d^daignent  pas  et  que,  dans  le  temps 
de  paix,  ils  s'appliquent  k  les  bien  connaitre,  k  en  mesurer 
exactement  la  port^e,  pour  en  profiler  plus  tard,  si  malheureuse- 
ment  les  circonstances  Texigeaient. 

La  mer  fermde,  pour  la  France,  n'entrainerait  certes  pas  des 
consequences  aussi  funestes.  Assurdment,  ruines  et  faillites 
individuelles  s'accumuleraient ;  il  ne  nous  semble  pas  toutefois 
que  le  pays  doive  ^tre  touchd  dans  ses  forces  vives. 

La  France,  pour  son  alimentation,  pent,  dans  les  anndes  de 
r^coltes  moyennes,  vivre  sur  son  propre  marche;  les  voies  de 
terre  lui  resteraient  ouvertes  et  elle  s*approvlsionnerait  en  cas  de 
necessity  chez  les  autres  peuples  de  FEurope. 

Done,  d'un  cot^,  des  coups  probablement  ddcisifs  portds  par 
la  France,  si  celle-ci  avait  la  sagesse,  au  prix  de  lourds  sacrifices, 
il  est  vrai,  de  developper  un  systbme  de  croiseurs  uniquement 
destines  k  traquer  les  navires  de  commerce  et  assez  rapides  pour 
^tre  en  mesure  de  refuser  tout  combat  De  Tautre,  des  blessures 
sensibles  inflig^es  k  la  France,  mais  qui  ne  sauraient  la  rdduire  k 
merci. 

II  ne  faut  pas  oublier  que  dans  les  guerres  pass^es,  entre  la 
France  et  TAngleterre  au  XVIII®  et  au  XIX®  sifecle,  cette  dernifere 
nation  eut  tou jours  Talliance  et  la  cooperation  effective  d'une 
puissance  continentale.  Or  pour  latter  avec  succbs,  dans  les 
conditions  que  nous  venons  de  determiner,  il  nous  parait  essentiel 
que  la  lutte  soit  circonscrite  entre  les  deux  pays.  Autrement,  la 
France,  absorbee  par  une  guerre  continentale,  ne  pourrait  faire 
qu'un  effort  restreint  en  faveur  de  sa  marine,  et  la  mer  resterait 
ainsi  ouverte  au  commerce  anglais. 

Et  ce  sont  Ik  des  verites  qu*on  ne  saurait  trop  repeter,  ni  trop 
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vulgariser.     Uesprit  des  masses  y  parait  quelque  peu  rebelle.    La 
paix  en  depend  cependant ;  et  en  cas  de  gueire,  le  succ^s. 

Nous  avouons  m^me  que  nous  serions  heureux  de  voir  le 
gouvemement  frangais  d^noncer,  si  cela  est  possible,  la  Declara- 
tion de  Paris,  pour  recouvrer  sa  liberty  d'action  en  ce  qui  concerae 
la  course.  Sans  doute,  les  corsaires  commettent  des  excbs ;  en  fait, 
ils  dchappent  presque  k  toute  surveillance  et  ils  peuvent  susciter 
de  s^rieuses  difficult^s  avec  des  ^tats  neutres.  Mais  TEtat  qui 
d^livrera  des  lettres  de  marque,  ^dictera  en  m^me  temps  des 
rbgles  draconiennes  contre  le  corsaire  qui  outrepasserait  les 
licences  concdddes.  La  surveillance,  pour  difficile  qu'elle  fat,  nc 
serait  pas  impossible,  puisque  le  capture  peut  toujours  produire 
ses  reclamations  devant  les  tribunaux  comp^tents  de  la  nation  l 
laquelle  appartient  le  capteur.  En  tous  cas,  il  convient  de  passer 
sur  tous  ces  inconv^nients  en  songeant  au  mal  que  des  corsaires 
nombreux  et  entreprenants  peuvent  causer  au  commerce  ennemi. 
Nous  croyons  d*ailleurs  qu'en  Angleterre,  des  hommes  d'Etat, 
conscients  du  danger  qui  menace  la  marine  marchande,  par  suite 
des  difficultds  que  pr^senterait  sa  protection,  considferent  la 
Declaration  de  Paris  comme  nuisible  aux  int^r^ts  anglais,  et 
demandent  sa  d^nonciation,  ce  qui  permettrait  k  TAngleterre 
d'armer  des  corsaires  croiseurs,  pour  son  propre  compte. 


IX. 

Quoiqu'il  en  soit  de  cette  question  subsidiaire  de  la  course,  nous 
pouvoDS  reconnaitre  que  la  tendance  des  Etats  maritimes  ne  les 
porte  pas  k  concdder  Timmunitd  k  la  propriety  priv^e  sur  roer. 

Nous  trouvons  une  preuve  de  cette  assertion  dans  rorganisation 
des  Marines  auxiliaires, 

A  cote  de  la  Marine  de  TEtat,  proprement  dite,  existent  des 
bitiments  de  la  marine  marchande,  soumis  k  certaines  regies,  et 
destines,  en  cas  de  conflit,  k  prendre  part  aux  operations  de 
la  guerre. 

Pour  la  Prusse,  par  exemple,  un  decret  du  24  juillet  1870  a 
organise  la  Marine  auxiliaire. 
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Les  propri^taires  de  ces  naviras  touchent  des  primes  d^ter- 
min^es ;  ils  ont  toute  libertd  pour  recruter  leurs  Equipages,  mais 
les  marins  engages  font  partie  de  la  marine  fifddrale.  Ils  observent 
certains  r^glements,  pr^tent  serment,  et  portent  un  uniforme. 

La  flotte  volontaire  Russe  est  n^e  des  dvbnements  de  la  guerre 
de  1877-1878.  Elle  leur  a  survdcu.  Les  bitiments  appartien- 
nent  k  une  association  privde,  mais  leurs  Equipages  re^oivent  une 
instruction  de  TEtat. 

Quant  k  leur  role,  il  consiste  k  servir  de  transports  pour  les 
troupes  de  FEmpire. 

L'Angleterre,  avec  raison,  n'a  point  ndglig^  ce  moyen  de 
combat,  et  a  organist  des  croiseurs  auxiliaires.  L'Etat  a  pass^  de& 
trait^s  avec  les  grandes  Compagnies  de  Navigation  anglaises  et 
en  ^change  de  subventions,  s*est  rdserv^  le  droit  d'acquerir  h.  sa 
volont^  certains  navires  rapides.  Ceux-ci,  d'ailleurs,  doivent  etre 
constniits  sur  des  plans  approuvds  par  TAmirautd  Quant  aux 
Equipages,  la  moiti^  au  moins  est  compos^e  d'hommes  appartenant 
h  la  reserve  de  la  Marine  Royale. 

La  France  ne  nous  paratt  pas  avoir  pouss^  Torganisation  de 
ses  forces  suppldmentaires  Aussi  loin  que  cela  eut  ^t^  desirable. 
De  simples  conventions  ont  6t6  sign^es  seulement  avec  certaines 
Compagnies,  chargdes  de  services  postaux.  Les  navires  de  ces 
Compagnies  sont  commandos  par  des  Officiers  de  la  Marine  de 
TEtat,  et  en  cas  de  guerre  ces  navires  seraient  incorpords. 

Or,  il  nous  semble  que,  m^me  en  r^servant  la  question  de  la 
course,  T^tat  aurait  tout  int^r^t  k  entrer  plus  largement  dans  cette 
voie,  et  k  s'inspirer  du  systbme  anglais.  La  nation  y  trouverait> 
au  jour  d'un  conflit,  une  reserve  de  croiseurs  rapides.  lis  seraient 
d'un  utile  secours  pour  attaquer  le  commerce  ennemi  et  le 
paralyser. 

X. 

Toutefois,  quand  nous  parlons  de  pousser  la  guerre  avec 
rigueur,  pour  en  abr^ger  la  dur^e  et  soumettre  Fennemi,  nous 
n'entendons  pas  prdconiser  un  systbme  de  luttes  sauvages  qui. 
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tout  en  causant  des  ruines,  n'exercent  pas  en  riB\it6  une  influence 
s^rieuse  sur  Tissue  de  la  guerre. 

Aussi^  avouons-nous  ne  pas  comprendre  Tavantage  qu*un 
ennemi  pent  retirer  k  bombarder  ou  k  brQler  une  ville  ouverte. 
Sans  doute,  I'outillage  commercial  de  ce  port  est  endommage, 
sinon  ddtruit.  Mais  Taction  morale  ou  mat^rielle  produite  par 
un  semblable  procdd^  sera,  nous  semble-t-il,  des  plus  m^iocres, 
sur  Tensemble  du  pays,  et  partant  sur  la  fin  des  hostilit^s. 

Une  grande  nation  ne  saurait  6tre  atteinte  dans  ses  parties 
essentielles  par  Tincendie  partiel  de  ses  ports  marchands.  Pen- 
dant la  guerre,  ces  ports,  ^tant  plus  ou  moins  paralyses  par  les 
operations  des  belligdrants,  ne  remplissent  plus  leur  fonction 
exclusivement  commerciale  que  d'une  fa^on  restreinte. 

Aprbs  la  guerre,  les  parties  d^truites  sont  reconstruites  dans  un 
laps  de  temps  g^ndralement  fort  court.  Les  capitanx  nationaux 
ou  Strangers  trouvent  des  occasions  excellentes  et  r^mun^ratrices 
de  s'employer.  Les  ruines  disparaissent,  une  cit^  nouvelle  surgit 
Seules  demeurent  les  haines  que  suscitent  les  actes  de  destruction 
inutile.  Elles  forment  un  obstacle  h,  la  reprise  sincere  de  rapports 
cordiaux  entre  les  anciens  bellig^rants  apr^s  la  paix  sign^e  et 
ainsi  se  prolongent  les  eflets  d^sastreux  de  la  guerre. 

Sans  doute,  en  vertu  de  la  thdorie  que  nous  avons  soutenue 
dans  les  lignes  qui  prdcbdent,  nous  ne  saurions  engager  les  Etats 
k  se  lier  par  des  conventions  aux  terraes  desquels  ils  promettraient 
de  respecter,  dans  ious  les  cas^  les  villes  ouvertes. 

Que  chacun,  sous  sa  responsabilitd,  conserve  sa  liberty  d'action, 
mais  nous  pensons  que  TEtat  belligdrant  agirait  sagement,  en 
donnant,  dans  ce  sens,  des  instructions  aux  ofliciers  de  sa  propre 
marine  milfeire,  sauf  \  laisser  k  ceux-ci  une  trfes  large  fecult^ 
d'appr^ciation. 

Dans  cet  ordre  d'iddes,  malgr^  la  ndcessit^  pour  TEtat  de 
triompher  par  tous  les  moyens,  ce  qui  est  le  but  final  de  la  guerre, 
nous  estimons  qu'un  pays  civilis^  ne  doit  pas  se  permettre 
d'attaquer  le  commerce  ennemi  avant  d'avoir  averti  celui-ci  de 
l^at  de  guerre  et  de  lui  avoir  imparti  un  d^ai  moral  de  prcfavis, 
quelque  court  qu'on  le  suppose.     II  y  a  Ik  une  question  de  bonne 
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foi  et  de  respect  de  la  parole  donnde  pendant  le  temps  de  la 
paix. 

Aucun  obstacle  n'apparait  done,  dans  I'ordre  moral,  k  ce  que 
des  mesures  loyales  soient  appliqu^es  de  part  et  d'autre.  Llntdr^t 
est  ici  d'accord  avec  la  conscience. 

Sous  ce  rapport,  un  progrfes  sensible  a  ^t^  r^alisd  au  cours  du 
siecle  qui  s'achfeve. 

Dans  le  siecle  pr^c^dent,  et  pendant  les  guerres  de  TEmpire, 
avant  notification  prdalable  d'une  declaration  de  guerre,  avant 
m^me  que  V^tat  de  guerre  ait  6t6  constat(f,  les  futurs  Etats  belli- 
g^rants  commen9aient  par  mettre  Tembargo  sur  les  navires 
ennemis,  entrds  dans  leurs  ports  respectifs  sur  la  foi  des  traitds. 
Les  Etats  usaient  aussi  de  la  force,  mais  ils  commettaient  un  acte 
de  d^loyaut^  flagrante. 

Le  XIX*  sifecle  a  heureusement  modifid  ces  traditions  v^ritable- 
ment  immorales.  C'est  ainsi  que  lors  de  la  guerre  de  Crimde,  en 
1854,  TAngleterre  s'est  honorde  en  accordant  aux  navires  russes 
un  ddai  de  six  semaines  pour  quitter  les  ports  anglais. 

En  1870,  le  Gouvernement  frangais  a  donnd  trente  jours  de 
rdpit  aux  navires  de  commerce  allemands;  en  1897,  au  moment 
de  la  guerre  gr^co-turque,  de  part  et  d'autre,  on  observa  un  ddlai 
de  quinze  jours. 

Enfin,  en  1898,  les  Etats-Unis  ont  pris  des  mesures  trfes  larges 
vis-k-vis  de  leurs  adversaires,  pour  permettre  k  ceux-ci  de  parer 
aux  effets  inattendus  d*une  declaration  de  guerre  soudaine.  La 
Proclamation  du  President  de  la  Rdpublique,  en  date  du  26  avril 
1898,  avait  d^clard,  on  ne  Fa  pas  oublid,  que  la  propri^t^  priv^fe 
dtait  de  bonne  prise  sur  men  Mais  les  articles  4  et  5  de  cette 
Proclamation  d^cidaient : 

Art.  4.  "Les  navires  marchands  espagnols  se  trouvant  dans  un  port  ou 
dans  une  locality  des  Etats-Unis  auront  jusqu*au  21  mai  1898,  inclu,  pour 
charger  leurs  cargaisons  et  pour  quitter  ces  ports  ou  localites ;  ces  navires 
marchands  espagnols,  s'ils  sent  rencontres  sur  mer  par  un  navire  des  Etats- 
Unis,  peuvent  etre  aatorises  a  continuer  leur  voyage,  si  apres  examen  de  leurs 
papiers,  11  apparatt  que  leur  cargaison  a  et^  prise  k  bord  avant  I'expiration 
du  delai  susdit.  II  est  entendu  qu'aucune  des  dispositions  du  present  acte  ne 
s'appliquera  aux  navires  espagnols  ayant  k  bord  un  officier  au  service  de 
Tennemi  sur  terre  ou  sur  mer  ou  du  charbon  (sauf  ce  qui  jieut  Stre  n^cessaire 
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pour  continuer  son  voyage)  ou  tout  autre  objet  prohibe  ou  de  contrebande 
de  guerre  ou  des  dep^ches  provenant  ou  k  destination  du  gouvemement 
espagnol." 

Art  5,  "  Tout  navire  marchand  espagnol,  qui  avant  le  26  avril  1898  aura 
fait  route  d*un  port  etranger  vers  un  port  ou  une  localite  des  Etats-Unis, 
pourra  entrer  dans  le  susdit  port  ou  localite,  debar quer  sa  cargaison  et 
ensuite  quitter  cet  endroit  sans  avoir  k  craindre  d'etre  moleste,  et  ce  navire, 
s*il  est  rencontre  sur  mer  par  un  navire  des  Etats-Unis,  pourra  continuer  son 
voyage  vers  tout  port  quelconque  non  bloque." 

La  simple  lecture  de  cette  proclamation  montre  de  quel 
sentiment  6\ev6  de  courtoisie  internationale  elle  s'inspirait;  elle 
honore  le  gouvemement  qui  en  a  dict^  la  formule. 

Cette  proclamation  fut  d'ailleurs  appliqu^e  avec  bonne  foi, 
par  les  tribunaux  am^ricains,  saisis  des  questions  litigieuses  que 
soulevaient  certaines  prises  effectu(?es  sur  Tennemi. 

Ainsi,  k  titre  d'exemple,  deux  navires,  charges  de  coton,  le 
Catilina  et  le  Miguel  Jover,  quitt^rent  la  Nouvelle-Orl^ans  le 
21  avril  1898.  lis  firent  route  pour  TEurope,  mais  furent 
captures  le  24  avril.  Apr^s  procfes  port^s  devant  les  tribunaux 
amdricains,  tous  deux  furent  relich^s. 

Nous  souhaitons  que  les  Etats  civilises  considbrent  comme 
une  question  d'honneur  national,  de  pers^vdrer  dans  ces  pratiques. 
Chaque  homme  se  doit  k  sa  signature.  Pourquoi  en  serait-il 
autrement  quand  il  s'agit  d'un  Etat  ? 

Concluons  done,  et  rdsumons  cette  ^tude  sur  une  question 
qui  int^resse  k  un  si  haut  point  notre  pays  et  les  autres  Etats, 
ses  voisins. 


XL 

La  guerre,  quelque  legitimes  ou  coupables  que  soient  ses 
causes,  est  avant  tout  un  ^tat  de  /ait  et  non  de  droit;  des  lors, 
elle  se  resume  dans  Texercice  de  la  force  mat^rielle.  Nous 
sommes  done  consequents  avec  cette  conception  en  nous  d^Ia- 
rant  hostile  k  toute  convention  susceptible  de  diminuer  ou  de 
limiter  les  effets  de  cette  force. 

Une  Convention  suppose  Tobservation  r^ciproque  de  rapports 
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de  droit  Or,  tous  les  rapports  de  cette  nature  sont  rompus,  sous 
le  regime  de  F^tat  de  guerre. 

Si  done,  il  ne  reste  que  le  recours  k  la  violence  pour  assurer 
le  succ^s  de  la  guerre,  TEtat  qui  en  a  assum^  la  responsabilit^  ne 
doit  s'inspirer  que  de  son  int^r^t  pour  la  direction  gdn^rale  qu'il 
intend  donner  h,  ses  op<5rations. 

L'int^r^t,  comme  r^gle  directrice  ;  la  violence,  comme  moyen 
•d'exdcution,  voilk  malheureusement,  mais  certainement,  la  philo- 
sophie  demi^re  de  la  guerre.  Et  cette  philosophie  n*est  pas  un 
produit  bizarre  ou  contestable  de  Fesprit,  elle  r^sulte  de  la  nature 
meme  des  choses. 

En  particulier,  s'agit-il  de  la  propri^t^  privde  sur  mer  ? 

Que  les  bellig^rants  ne  s'inspirent  que  de  Tint^r^t  du  moment ; 
qu'ils  la  detruisent  ou  la  respectent  suivant  ce  que  leur  conseillera 
cet  int^ret. 

Chacun  agira  sous  sa  responsabilite  et  supportera  les  con- 
sequences d'une  appreciation  erron^e  de  son  veritable  int^r^t. 
La  question  n'est  done  pas  susceptible  de  faire  Fobjet  d'une 
entente  intemationale.  Les  Etats,  en  conservant  leur  liberte 
d'action,  se  preparent  ainsi  pendant  la  paix  et  se  mettent  en 
mesure  de  faire  face  aux  ^ventualit^s  les  plus  rigoureuses:  ils 
^vitent  des  rdveils  terribles  quand  ils  ne  se  sont  pas  laiss^  bercer 
par  des  croyances  optimistes  ou  amolir  par  la  security  trompeuse 
d'un  traite.  Faible  rempart  pour  une  nation,  d'autant  plus 
dangereux  qu*il  repr^sente  une  apparence  actuelle  k  laquelle  ne 
correspondra  peut-^tre  pas  la  r^alit^  de  demain. 

A  cette  doctrine  rigoureuse,  que  des  esprits  g^ndreux  traiteront 
de  cruelle,  nous  apportons  deux  correctifs  motives  Fun  par  Fintdret 
bien  entendu  de  FEtat,  Fautre  par  le  plus  grand  respect  que  FEtat 
doit  toujours  k  sa  parole,  quand  son  existence  m^me  riest  pas 
en  jeu. 

D'une  part,  pas  de  violences  inutiles,  et  au  nombre  de  celles- 
ci,  nous  paralt  £tre  le  bombardement  des  villes  ouvertes,  sans 
autre  raison  que  Fincendie  et  la  destruction. 

Toutefois,  il  n'y  a  Ik  qu'une  indication,  nous  ne  saurions  blamer 
un  Etat  qui  agirait  autrement  s'il  avait  cm  si  Decrement  et  loyale- 
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ment  que  son  intdr^t  lui  commandait  d'imposer  silence  aux  senti- 
ments ordinaires  de  Thumanitd 

D'autre  part,  nous  souhaitons  que  les  Declarations  de  Guerre 
et  les  ddlais  accord^  aux  navires  de  commerce  passent  d^finitivc- 
ment  dans  les  usages  des  Etats  civilises. 

Apr^s  la  guerre,  les  pratiques  g^n^reuses  du  bellig^rant  sont 
appr^ci^s  de  leurs  anciens  adversaires ;  elles  contribuent  h  Tapaise- 
ment  des  esprits  et  k  Toubli  des  haines  passdes. 

Au  point  de  vue  fran^ais,  les  circonstances  prdsentes  nous 
imposaient  le  devoir  de  ne  pas  traiter  cette  question  dans  un 
esprit  qui  aurait  sembl^  hostile  k  d'autres  pays,  que  nous  adnaiions, 
et  avec  lesquels  nous  entretenons  des  relations  amicales ;  nous  y 
avons  fait  tous  nos  efforts,  mais  nous  desirous  que  notre  nation 
envisage  sainement  la  situation  pr^sente,  qu'elle  se  d^fie  d'nn 
idealisme  un  peu  vague  et  trop  g^n^reux,  et  qu'elle  se  raette 
courageusement  en  mesure  et  de  ddfendre  son  propre  commerce 
et  d'attaquer  celui  de  ses  adversaires. 

La  France  aura  toujours  la  ressource  de  ne  pas  user  de  ces 
moyens  de  lutte,  si  son  int^r^t  du  moment  le  permet.^ 


Sir  Walter  Phillimore  then  read  the  following  paper : 

"  Is    IT   DESIRABLE   TO   FrEE    PRIVATE    PROPERTY   AT   Sea 

FROM  Capture  in  Time  of  War?" 

It  has  been  sometimes  supposed  that  the  Declaration  of  Paris 
in  1856  represented  a  tendency  of  modem  statesmen  in  the 
direction  of  limiting  the  operations  of  war,  and  of  exempting  the 
private  property  of  the  subjects  of  belligerent  states  at  war  from 
confiscation.     I   think  this  is  a  mistake.     We  must  remember 

*  Nous  nous  sommes  inspire  pour  ecrire  cet  article  du  Dalloz,  J.  G., 
Supplement,  V*  Droit  des  Gens ;  de  la  Revue  de  Droit  international  prive, 
dirig^e  par  M.  Clunet,  Avocat  k  la  Cour  d*Appel  de  Paris ;  de  la  brochure  de 
M.  Th.  Barclay,  Avocat,  loc.  cit.  ;  et  d*un  livre  recent,  fort  remarquable : 
'*  Le  droit  de  la  Guerre  Maritime  d*apr^s  les  doctrines  anglaises  contem- 
poraincs,"  par  Charles  Dupuis,  Ma!tre  de  Conferences  k  T^cole  des  Sciences 
politiques  (Pedone,  Editeur,  1899 ;  Paris). 
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that  the  declaration  came  at  the  close  of  a  war  in  which  France 
and  England  had  with  other  states  been  engaged  as  allies  against 
Russia,  and  that  (though  the  jurisprudence  is  as  to  France  a 
little  uncertain)  the  French  rule  was  to  treat  the  private  merchant 
vessel  at  sea  as  giving  its  quality  to  the  cargo ;  **  Neutral  ships, 
neutral  goods ;  enemy's  ships,  enemy's  goods,"  while  the  English 
rule  was  to  separate  ship  and  cargo,  to  release  that  which  was 
neutral  and  to  condemn  that  which  belonged  to  the  enemy ;  and 
further  that  the  Allies,  not  wishing  to  have  different  rules  enforced 
in  their  respective  prize  courts,  had  each  abandoned  during  the 
war  that  cause  of  condemnation  which  was  not  recognised  by  the 
other  ally. 

The  declaration  made  the  temporary  practice  for  the  two 
Allies  permanent  for  them  and  for  the  other  states  which 
adhered  to  it 

Neither  state,  however,  intended  by  this  declaration  to  make 
any  step  towards  the  doctrine  that  a  citizen  may  have  the  rights 
of  peace  while  his  country  is  at  war. 

France  gave  up  no  right  to  seize  enemy's  private  property ; 
she  only  gave  up  the  right  to  treat  a  neutral  who  had  put  his 
cargo  on  an  enemy's  ship  z&fro  tanto  an  enemy. 

England  no  doubt  gave  up  the  right  to  seize  certain  property 
of  the  enemy ;  but  she  did  not  do  it  for  the  sake  of  the  enemy, 
but  on  account  of  the  neutraL 

The  practice  of  bringing  neutral  ships  by  force  away  from  their 
voyage  into  English  ports  for  investigation,  perhaps  unlading  the 
cargo,  and  then  if  it  were  found  hostile  sending  the  ship  away 
empty,  sometimes  with  only  a  pro  rata  freight,  was  so  injurious 
to  neutrals  and  so  exasperating,  that  though  logically  defensible, 
it  might  well  be  given  up  on  the  ground  of  policy. 

I  am  aware  that  great  English  publicists,  pliilosophers,  and 
statesmen  have  taken  a  different  view  as  to  the  expediency  of 
giving  up  this  practice;  but  the  authority  of  Dr.  Lushington, 
judge  of  the  High  Court  of  Admiralty,  as  to  the  hardships 
endured  by  neutral  shipowners  during  the  War  from  1796  to 
1 814,  was  rightly  quoted  and  relied  upon  in  the  English  debates 
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upon  the  Declaration  of  Paris;  and  there  were  certainly  con- 
siderations of  high  policy  in  favour  of  the  change. 

Be  that  as  it  may,  it  was  upon  the  ground  of  policy  and  with 
a  view  of  conciliating  the  neutral  that  the  changes  were  made 
both  by  France  and  England.  The  removal  of  the  hostile  taint 
from  neutral  goods  found  in  the  enemy's  ship,  and  the  affording 
of  comparative  immunity  to  the  neutral  ship,  even  if  it  carried 
enemy's  goods,  were  not  concessions  to  a  supposed  idea  of 
humanity  or  intentional  reductions  of  the  evils  of  war. 

No  doubt  the  temporary  practice  of  the  Allies  was  at  the 
time  accepted  by  the  United  States  as  a  step  towards  the  total 
immunity  of  private  property,  a  doctrine  for  which  the  United 
States  then  and  previously  contended,  though  their  practice  later 
was,  as  I  shall  show,  different ;  and  no  doubt  English  shipowners 
and  others  have  tried  to  use  the  Declaration  of  Paris  as  a 
stepping-stone  towards  total  immunity. 

But  each  time  that  the  attempt  has  been  made,  the  answer  of 
statesmen  has  been  the  same. 

In  1862,  during  the  American  War  of  Secession,  and  in  1866, 
this  question  was  raised  in  the  House  of  Commons.^  I  quote 
extracts  from  two  of  the  speeches  in  1862.  The  first  speaker 
is  the  Right  Honourable  Sir  George  Cornewall  Lewis,  known 
as  a  writer  and  philosopher  as  well  as  a  statesman.  He 
said : — 

"  When  you  conquer  a  country  you  conquer  its  government,  and  when 
you  have  conquered  its  government  you  have  conquered  that  engine  by  which 
the  country  can  be  plundered.  .  .  .  With  regard  to  the  sea,  there  is  do 
similar  engine.  .  .  .  With  regard  to  the  question  of  assimilating  land 
warfare  and  sea  warfare,  the  real  assimilation  was  effected  by  the  Declaration 
of  Paris,  when  this  country  surrendered  the  right  of  private  warfare,  when  this 
country  abolished  privateering.  There  is  the  real  analogy  between  land  and 
sea  warfare.  .  .  .  We  do  not  permit  a  single  private  individual  to  go  out 
on  a  plundering  expedition  on  land — we  confine  the  contest  to  the  armies  of 
the  hostile  State— at  the  same  time  we  do  not  restrain  that  army  seizing  private 
property  whenever  such  seizures  may  be  necessary." 


»  Hansard,  3rd  Series;  Vol.   165,  pp.  I3S9-I39I»  ^599-^706;  Vol.   181 
pp.  1407-1480.    See  a/so  Vol.  146,  pp.  1490-1491. 
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It  appeared  ia  this  debate  that  Franklin's  treaty  of  1785, 
between  the  United  States  and  Prussia,  exempting  private 
property  from  capture,  was  not  renewed  in  1796. 

The  other  speech  is  that  of  the  Lord  Advocate : — 

"  It  was  said  that  private  property  was  sacred  in  land  warfare.  No 
assertion  could  be  more  contrary  to  principle  or  more  at  variance  with  constant 
and  inveterate  practice.  The  abstract  rule  was  that  we  were  entitled  in  war 
to  take  an  enemy's  property  wherever  we  found  it." 

In  1867,  the  present  Prime  Minister,  Lord  Salisbury,  then 
Lord  Cranbome,  said : — 

"  Gentlemen  have  denied  that  Sherman  destroyed  private  property.  That 
he  did  so  was  perfectly  notorious.  It  was  the  avowed  object  of  his  march  to 
exhaust  the  enemy  by  destroying  the  sources  of  their  provisions  and  so 
preventing  the  Confederate  army  from  meeting  a  Federal  army  in  the  field." 

In  1867,  the  philosopher  whose  reputation  has  been  greater  in 
France  even  than'  in  his  own  country,  Mr.  John  Stuart  Mill, 
actually  went  so  far  as  to  move,  a  resolution  against  the 
Declaration  of  Paris,  and  in  doing  so  gave  utterance  to  the 
following  statement  of  doctrine  on  the  whole  question  of  the 
immunity  of  private  property.^ 

**  I  maintain  it  to  be  for  the  general  interest  of  the  world,  if  there  is  to  be 
fighting,  that  every  power  should  fight  with  its  natural  weapons  and  with 
its  best  strength,  that  so  there  may  be  the  greatest  possible  division  of  force, 
and  no  one  power  may  be  able  to  bestride  the  world  or  any  two  or  three 
powers  to  divide  it  among  them.  ...  A  strange  gain  to  humanity  if  the 
merchants,  manufacturers,  and  agriculturists  of  the  world  lost  nothing  by 
a  state  of  war  and  had  no  pecuniary  interest  in  preventing  it  except  in  the 
increase  of  their  taxes,  a  motive  which  never  yet  kept  a  prosperous  people 
out  of  war.  .  .  .  How  war  can  be  humanized  by  shooting  at  men's  bodies 
instead  of  taking  their  property  surprises  me." 

With  him  agreed  Lord  Chancellor  Selbome,  then  Sir  R. 
Palmer  : — 

**  It  would  sap  the  very  life-blood  of  the  nation  if  we  were  for  a  moment  to 
admit  that  the  trade  of  the  country  could  remain  at  peace  while  the  nation 
itself  was  involved  in  hostilities." 

I  must  now  ask  leave  to  quote  two  passages  from  my  father's 
"  Commentaries  on  International  Law."     When  discussing  the 

*  Hansard,  3rd  Series,  Vol.  189,  pp.  876-?94. 
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expediency  or  otherwise  of  giving  immunity  to  private  property 
at  sea,  he  says  : — 

**  In  the  first  place  the  will  of  the  subject  is  bound  up,  so  far  as  International 
relations  are  concerned,  in  the  will  of  his  Government.  There  cannot  be 
pro  parte  pax  pro  parte  bdlumy  commerce  at  peace,  armies  at  war.  Such  a 
confusion  of  relations  is  not  only  unpatriotic  and  full  of  evils,  but  probably 
would  be  found  after  a  short  time  infeasible.  In  the  next  place,  as  the  end 
of  all  war  is  peace,  whatever  delays  the  arrival  of  that  chief  blessing  is  evil. 
This  new  system  of  the  Sovereign's  war  and  the  subject's  peace  is  really  a 
device  for  lengthening  war  and  delaying  peace.  Many  a  war,  as  I  have 
already  observed,  has  been  bi ought  to  an  end  by  the  sufferings  and  privations 
which  it  forces  upon  the  subjects  of  the  belligerents.  Once  attempt  to  take 
away  this  corrective,  and,  so  far  as  you  succeed,  you  prolong  and  render 
normal  this  abnormal  and  terrible  mischief,"  * 

Again : — 

**  Napoleon  the  First,  in  the  zenith  of  his  power,  .  .  .  never  levied  more 
enormous  requisitions  upon  an  invaded  territory,  upon  conquered  cities  and 
ruined  peasantry,  than  Prussia  .  .  .  levied  upon  the  peaceful  citizens  and 
peasants  of  France."  • 

The  State  which  was  the  first  to  advocate  as  a  State  the 
immunity  of  capture  of  private  property  at  sea,  was  the  United 
States.  In  the  struggle  of  the  War  of  Secession,  the  inhabitants 
of  the  Northern  States  suffered  much  by  the  capture  and  loss  of 
their  property  at  sea.  What  did  their  Generals  and  tlieir 
Government  do  on  land  ?  Reference  has  been  already  made  to 
General  Sherman's  march  through  Georgia.  I  go  to  another 
incident  Congress  passed  an  Act  forfeiting  the  private  property 
of  rebels — that  is  of  the  Secessionists.  The  Constitution  of  the 
United  States  apparently  forbids  the  imposition  of  the  penalty  of 
confiscation  as  a  punishment  for  rebellion ;  and  in  consequence 
the  validity  of  the  Act  of  Congress  came  under  discussion  in  the 
Supreme  Court  of  the  United  States.  The  Act  was  held  to  be 
valid  and  not  unconstitutional ;  but  why  ?  Because  it  was  not  an 
Act  for  the  punishment  of  citizens,  but  a  lawfiil  application  of  the 
laws  of  war. 

»  Phillimore's  "International  Law,"  3rd  ed.  Vol.  III.,  p.  362. 
»  IHd.,  p.  365. 
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Mr.  Justice  Strong  thus  delivered  the  judgment  of  the 
Court  1;— 

*'  Of  coarse,  the  power  to  declare  war  involves  the  power  to  prosecute  it  by 
-all  means  and  in  any  manner  in  which  war  may  be  legitimately  prosecuted. 
It  therefore  includes  the  right  to  seize  and  confiscate  all  property  of  an  enemy 
and  to  dispose  of  it  at  the  will  of  the  captor.  This  is  and  always  has  been  an 
undoubted  belligerent  right.  If  there  were  any  uncertainty  respecting  the 
existence  of  such  a  right,  it  would  be  set  at  rest  by  the  express  grant  of  power 
to  make  rules  respecting  captures  on  land  and  water.  It  is  argued  that  though 
there  are  no  express  constitutional  restrictions  upon  the  power  of  Congress  to 
declare  and  prosecute  war,  or  to  make  rules  respecting  captures  on  land  and 
water,  there  are  restrictions  implied  in  the  nature  of  the  powers  themselves. 
Hence  it  is  said  the  power  to  prosecute  war  is  only  a  power  to  prosecute  it 
according  to  the  law  of  nations,  and  a  power  to  make  ndes  respecting  captures 
is  a  power  to  make  such  rules  only  as  are  within  the  laws  of  nations.  Whether 
this  is  so  or  not  we  do  not  care  to  inquire,  for  it  is  not  necessary  to  the  present 
case.  It  is  sufficient  that  the  right  to  confiscate  the  property  of  all  public 
■enemies  is  a  conceded  right.  Now,  what  is  that  right,  and  why  is  it  allowed  ? 
It  may  be  remarked  that  it  has  no  reference  whatever  to  the  personal  guilt  of 
the  owner  of  confiscated  property,  and  the  act  of  confiscation  is  not  a  proceeding 
against  him.  The  confiscation  is  not  because  of  crime,  but  because  of  the 
relation  of  the  property  to  the  opposing  belligerent,  a  relation  in  which  it  has 
heen  brought  in  consequence  of  its  ownership.  It  is  immaterial  to  it  whether 
the  owner  be  an  alien  or  a  friend,  or  even  a  citizen  or  subject  of  the  power 
that  attempts  to  appropriate  the  property." 

Further  on  ^ : — 

"  But  even  in  foreign  wars  persons  may  be  enemies  who  are  not  inhabitants 
of  the  enemy's  territory.  The  laws  of  nations  nowhere  declare  the  contrary. 
And  it  would  be  strange  if  they  did,  for  those  not  inhabitants  of  a  foreign 
State  may  be  more  potent  and  dangerous  foes  than  if  they  were  actually 
residents  of  that  State.  By  imiting  themselves  to  the  cause  of  a  foreign 
enemy  they  cast  in  their  lot  with  his,  and  they  cannot  be  permitted  to  claim 
exemptions  which  the  subjects  of  the  enemy  do  not  possess.  Depriving  them 
of  their  property  is  a  blow  against  the  hostile  power  quite  as  effective,  and 
tending  quite  as  directly  to  weaken  the  belligerent  with  whom  they  act,  as 
would  be  confiscating  the  property  of  a  non-combatant  resident." 

In  truth,  with  regard  to  war  there  are  two  principal  matters 
to  which  all  friends  of  humanity  and  we  in  our  Association  must 
give  our  attention ;  and  it  may  be  that  what  we  should  desire  in 
respect  of  one  will  to  some  extent  interfere  with  what  we  should 
desire  in  respect  of  the  other. 

One  object  is  to  make  war  more  humane,  to   diminish   the 

*  Millers.  United  States,     ii.  Wallace's  Reports,  p.  305. 
»  /(feV/.,  p.  311. 
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BufTerings  of  the  combatant  and  the  losses  of  the  private  citizen. 
No  doubt  many  a  citizen  is  brought  to  ruin  by  the  confiscation  of 
his  property  whether  on  sea  or  land.  For  this  reason  we  should 
like  to  procure  the  immunity  of  private  property.  But  a  greater 
object  is  to  prevent  war,  and,  as  a  corollary,  to  bring  to  a  speedy 
close  any  war  that  does  break  out. 

Experience  shows  that  the  fear  of  loss  and  the  feet  of  loss  arc 
both  powerful  to  prevent  war  and  to  bring  about  a  speedy  return 
to  peace.  More  lives  will  be  saved,  fewer  citizens  will  be  maimed, 
if  private  property  is  seized  and  destroyed. 

One  other  consideration.  It  is  a  great  thing  to  equalize 
nations ;  or,  to  put  it  in  another  way,  to  have  a  condition  of 
things  in  which  even  the  most  powerful  nation  must  suffer  by 
going  to  war.  The  more  vulnerable  nations  are,  the  less  likely 
they  are  to  attack. 

If  it  be  said,  and  some  Englishmen  will  say  it,  that  England's 
especial  vulnerability  hes  in  the  liability  to  capture  of  her 
property  afloat,  I  answer  that  it  is  a  very  good  thing  that  my 
countrymen  have  this  deterrent  to  prevent  them  from  plunging, 
with  a  light  heart,  into  war. 

Except  Sweden  and  Norway,  every  nation  on  the  Continent 
of  Europe  has  known,  in  turn,  within  the  last  loo  years,  what  it 
is  to  have  an  invading  army  upon  its  soiL 

Before  last  year,  1899,  and  the  invasion  of  Natal,  it  was 
more  than  a  century — in  one  mode  of  calculation  more  than  a 
century  and  a-half— since  any  appreciable  portion  of  territory 
owning  the  British  flag  had  been  occupied  by  an  invading  army. 
And  even  now  the  distances  are  so  great  that  but  little  of  the 
misery  brought  upon  the  British  Colonists  in  Natal  has  reached 
to  the  centre  of  affairs  or  affected  the  minds  of  the  governing 
classes.  If  our  property  afloat  was  free  from  capture,  with  our 
islands  preserved  from  invasion,  there  would  be  little  to  bring 
home  to  us  the  horrors  of  war.  We  have  no  conscription.  The 
loss  would  fall  only  on  the  professional  soldier  and  his  relatives, 
or  on  those  who  least  deserve  it,  the  gallant  men  who  volunteer 
for  their  country. 
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Prince  Cassano  addressed  the  meeting  oH'  the  subject  in 
French: 

Messieurs, — Nous  avons  tous  applaudi  aux  id^es  trbs  ^lev^es 
qui  ont  6t6  examines  par  Sir  Walter  Phillimore.  II  est  Evident 
qu'il  y  a  beaucoup  k  faire  dans  ce  qui  est  expos^,  mais  je  poixr- 
rais  dire  que  c*est  plutdt,  ou  du  moins  je  Tespfere,  de  la  v^rit^ 
historiquei. 

Dans  le  temps  oh  on  ne  s'occupait  pas  d'emp^cher  la  guerre, 
il  fallait  en  isifet  empdcher  la  guerre  par  la  guerre;  ou  par  con- 
sequent plus  de  personnes  ^taient  engag^es  dans  les  ennuis  de  la 
guetre,  et  plus  il  y  avait  d'adversaires. 

Mais  nous  avons  entendu,  le  premier  jour  de  notre  reunion,  des 
commentaires  sur  ce  qui  s'est  pass^  k  la  Hayei 

Par  consequent,  nous  avons  aujourd'hui  des  moyens  pacifiques 
pour  emp^cher  une  guerre  et  m^me  des  moyens  pour  empecher 
une  guerre  par  le  jeu  de  Tentente  qui  est  suihsant  Je  crois  que 
toutes  les  citations  ont  ^t^  examinees,  surtout  la  citation  du  livre 
trhi  intdressant  de  Sir  Robert  Phillimore,  et  je  pourrais  ajouter 
m^me  dfes  k  present  qu'on  peut  disposer  de  moyens  plus  paci- 
fiques  pour  empdcher  la  guerre  que  pai*  la  guerre. 

Par  consequent,  vouloir  engager  toute  discussion  pour  diminuer 
les  ennuis  de  la  guerre,  tne  paratt  un  peu  sommaire.  Je  crois  que 
d'abord  la  conference  de  la  Haye  nous  a  absolument  encourage,  oh 
in  n'a  pas  rejet6  cette  proposition,  mais  il  a  ete  dit,  au  contraire, 
que  cette  question  pourrait  faire  Tobjet  d'une  conference  speciale: 

II  ne  faut  pas  s'occuper  seulement  du  resultat  qui  a  ete  obtenu 
contre  la  propriete  privee,  appartenant  aux  citoyens  de  tous  les 
pays,  mais  il  y  en  a  un  autre.  La  guerre  se  declare  tr^s  vite  et 
alots  les  marchandises  appartenant  k  des  neutres  se  trouvent 
engages.  Je  sais  qu'en  general  ces  marchandises  sont  rendUes, 
mais  le  temps  passe  et  le  retard  deteriore  ces  marchandises. 

II  ne  sera  pas  inutile  d'adopter,  il  serait  m^me  absolument  utile 
et  je  le  recommande  k  votre  appreciation,  sinon  dans  leurs  termes 
du  inoins  dans  leur  idee,  les  resolutions  proposees  par  les  membres 
stm^rains. 
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Mr,  Angier  :  Mr.  President, — ^With  all  deference,  as  a  private 
shipowner,  an  English  shipowner,  I  venture  to  give  you  a  few 
of  the  impressions  on  this  question  that  have  formed  themselves 
very  strongly  in  my  mind,  and  which,  I  think,  obtain  to  a  very 
large  extent  amongst  British  shipowners.  For  many  years  this 
great  question  has  been  very  vividly  brought  before  their  minds 
and  they  have  very  closely  considered  it  in  all  its  views.  I 
believe  that  by  for  the  majority  of  them  have  come  to  a  very 
definite  conclusion  on  the  point  as  far  as  shipping  is  concerned, 
and  I  believe  there  is  hardly  a  shipowner  who  would  come  out 
of  a  naval  war  in  which  England  was  engaged  without  more 
or  less  loss;  and  as  the  law  now  stands,  and  as  custom 
stands,  although  they  would,  in  a  great  many  instances  profit 
by  exceptional  war  rates  of  fireight,  of  course  only  a  small 
minority  of  them  would  be  able  to  harvest  these  great  prices. 
After  thorough  examination  of  the  question  they  approach  it  from 
this  point  of  view :  that  it  seems  to  them,  and  I  think,  too,  to 
most  reasonable  men — and  the  opinions  I  have  heard  read  this 
morning  tend  the  same  way — that  it  is  a  mistaken  and  unjustifi- 
able course  for  any  country,  by  contract  or  otherwise,  to  minimise 
its  power  of  inflicting  damage  of  any  and  every  kind  upon  an 
adversary  with  whom  it  is  at  war.  I  maintain  that  that  is  a 
principle  which  no  argument  will  ever  overcome,  and  the  reasoning 
in  its  favour  has  been  forcibly  pointed  out  to  us  to-day.  That 
reasoning  goes  in  favour  of  that  principle  on  the  ground  of 
curtailing  and  shortening  wars,  and  on  the  ground  of  preventing 
wars.  Upon  this  point  we,  as  shipowners,  and  as  a  class  of 
the  community  which  is  most  nearly  affected,  are,  I  think,  almost 
atone. 

Turning  to  another  aspect  of  the  case  I  have  formed  this 
opinion,  and  I  think  a  great  many  agree  with  me,  that  every 
nation  when  it  enters  upon  a  war  should,  in  common  justice 
and  equity,  put  all  its  subjects  on  the  same  level  It  would  be 
a  most  unjust  thing  that  any  one  part  of  the  community  should 
benefit  when  the  whole  nation  is  committed  to  an  act,  and  it  is 
right  that  all  parts  of  the  community  should  become  one,  just  the 
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same  as  if  it  were  one  man  engaged  in  a  contest  or  undertaking. 
They  must  be  made  one,  and  they  should  be  put  in  such  a 
position  that  no  one  set»  no  one  interest,  no  one  individual,  could 
be  deliberately  ruined,  while  others  went  untouched.  On  that 
ground  we  distinctly  say  that  every  government  should  practically 
give  an  indemnity  both  for  land  and  sea  property.  It  is  done, 
to  a  great  extent,  in  the  case  of  land  property.  In  every  case 
the  government  of  a  power  at  war  frankly  says  that  it  will  pay 
for  what  is  requisitioned,  whether  the  requisitions  are  from  its  own 
subjects  or,  possibly,  from  its  enemies'  subjects.  That  is  an 
accepted  doctrine  which  is  followed  in  practice.  We  say  naturally, 
under  those  circumstances,  there  is  no  other  course  but  for  a 
government  to  give  us  an  indemnity  for  losses  at  sea.  Of  course 
it  would  entail  a  very  carefully  elaborated  set  of  rules  and  scales^ 
but  it  appears  to  us  the  only  right  way.  We  are  always  met, 
as  Sir  Walter  Phillimore  says,  by  one  answer  from  our  govern* 
ments.  We  have  often  and  often  put  before  them  carefully 
worked-out  sets  of  rules  whereby,  at  a  small  cost  to  a  nation, 
it  might  gradually  accumulate  and  set  apart  a  fund  to  meet  these 
exigencies;  but  we  have  always  been  met  by  the  same  answer 
of  non  possumus.  The  fact  is,  it  is  a  difficult  question,  and  it  is 
seldom  that  you  can  get  a  government  to  take  up  a  question 
that  does  not  immediately  interest  it.  We  have  faced  this  contin- 
gency  in  another  way,  viz.,  by  means  of  a  national  and  mutual 
indemnity  association,  but  that  is  simply  a  question  of  figures 
to  be  worked  out.  But  on  this  point  we  still  maintain  that  it 
is  not  just  that  we  should  be  obliged  to  have  recourse  to  private 
effort  We  stand  on  the  ground,  as  I  said  before,  that  it  is  the 
duty  of  every  government  in  undertaking  war  to  take  care  that 
it  so  regulates  the  position  of  all  its  subjects,  that  neither  one 
interest  nor  one  society  can  be  damaged  irretrievably,  while 
others  come  out  comparatively  scot-free. 

Mr.  Sinclair  Cox:  Mr.  President  and  Gentlemen, — I  have 
very  carefully  considered  the  Report  presented  by  the  American 
Committee,  but  I  venture  to  suggest  that  this  Conference  should 
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support  the  conclusion  of  Sir  Walter  Phillimore.  The  propositions 
upon  which  the  Report  of  the  American  Committee  were  founded, 
and  upon  which  they  recommend  their  resolutions,  are — as  an 
illustration,  I  take  that  of  Mr.  Hamilton  Fish  refening  to  the 
restraining  and  humanising  influence  imposed  by  modem  civiliza- 
tion on  the  art  of  war,  and  also  the  more  recent  one  of 
Mr.  McKinley  referring  to  the  humane  and  beneficent  principle 
of  the  immunity  of  private  property — these  propositions,  when 
met  by  the  position  which  Sir  Walter  Phillimore  has  taken  up, 
seem  to  me  to  fail  in  effect ;  because  if  one  comes  to  consider  the 
beneficent  trend  of  modem  notions  in  regard  to  war,  surely  that 
which  throws  the  whole  responsibility  upon  persons  by  the 
freedom  of  property  from  liability  is  not  beneficent  and  is  not 
humane. 

Now  Prince  Cassano,  if  I  followed  him  rightly,  referred  to  the 
propositions  of  the  Conference  at  the  Hague,  and,  as  I  under- 
stood him,  he  seemed  to  rely  upon  those  propositions  as 
preventing  warfare  in  the  future  or  minimising  its  liability.  Well, 
that  may  be  so,  but  this  question  deals  with  a  state  of  war  when 
il  exists,  and  therefore  the  question  whether  or  not  its  existence 
is  likely,  seems  to  rae,  with  all  respect,  to  fall  to  the  ground. 
There  is  one  other  point  that  he  made,  which  was  this :  that  it 
would  be  unfair  to  merchants,  because  of  the  rapidity  of  the 
operations  of  modem  warfare.  Surely,  there  again,  the  answer 
is  this  :  that  the  rapidity  with  which  the  operations  are  conducted 
leads  to  a  rapidity  of  result,  and  therefore  leads  directly  to  peace. 

The  point  which  was  made  by  the  last  speaker  in  reference 
to  the  immunity  of  private  property  by  government  indemnity, 
has  to  be  taken  in  connection  with  this  :  that  whenever  war  is 
declared  the  effect  of  it  upon  private  property  is  not  limited  to 
property  which  is  involved  in  navigation,  because  ever}'one  knows 
that  the  country  is  affected  throughout,  and  its  general  trade  and 
commerce  receive  severe  blows  which  cannot  be  taken  mto 
consideration  by  any  scheme  of  government  indemnity.  A\Tien 
one  considers  that  all  connected  with  the  nation  should  pro- 
portionately   bear,    by   what    one    might   call   "an   equality  of 
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sacrifice/'  the  burthen  of  hostile  operations,  any  scheme  of 
govemment  indemnity  would  have  to  be  more  widely  extended 
than  merely  to  cover,  as  he  considered,  the  property  of  shipowners 
alone. 

These  conclusions  lead  me  to  this  :  that  when  war  is  declared 
the  real  effect  is  to  pit  the  whole  of  the  resources  of  one  state 
against  the  whole  of  the  resources  of  another  state.  If  it  is  not 
so,  that  is  to  say,  supposing  a  large  portion  of  the  resources 
of  a  state  is  excluded  from  the  operation  of  hostilities,  the  result 
would  simply  be  that  each  state  would  have,  in  effect,  a  body 
of  gladiators,  that  is  to  say,  whether  you  regard  them  as  soldiers 
or  whether  you  regard  them  in  connection  with  the  Navy,  a 
body  of  professional  persons  paid  to  fight  the  battles  of  the 
nation  without  any  regard  whatever  to  the  whole  mass  of  the 
people  of  the  nation ;  and  the  effect  of  that  would  be,  of  course, 
to  give  a  very  great  advantage  to  very  powerful  nations.  Sir 
Walter  Phillimore  points  out,  and  I  think  with  telling  force,  that 
it  is  necessary,  in  a  scheme  of  international  consideration  on  the 
matters  of  warfare  to,  as  far  as  possible,  equalize  states,  and 
although  it  may  be  said  that  if  the  whole  resources  of  one  state 
are,  in  warfare,  pitted  against  the  whole  resources  of  another 
state,  and  therefore  the  state  which  has  the  greater  balance  of 
resources  has  in  that  contest  the  advantage,  it  must  also  be 
conceded  that  a  state  with  comparatively  small  resources  is  able 
(under  the  system  which  finds  more  favour  in  England)  with  the 
greater  opportunity  of  fair  play,  to  attack  the  vulnerability  of  a 
state  with  large  resources,  that  is  to  say,  a  country  with  compara- 
tively small  commerce  is  placed  upon  a  comparative  equality 
as  against  a  powerful  nation  by  the  fact  that  it  is  able  to  attack 
the  whole  resources  of  that  powerful  nation  w^ith  little  chance 
of  itself  being  detrimentally  affected  to  a  considerable  extent 
Therefore  I  venture  to  submit  to  this  Conference  that  what 
Sir  Walter  Phillimore  has  said  in  that  passage  in  which  he  refers 
to  the  necessity  for  equalizing  nations,  is  something  which  this 
Conference  will  accept  as  sufficient  to  cause  it  not  to  accept  the 
American  Resolutions. 
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Mr.  Thomas  Barclay,  President  of  the  British  Chamber  of 
Commerce  (Paris) :  Gentlemen, — Time  presses,  and  I  think  we 
should  know  clearly  what  we  are  discussing.  Certain  Resolutions 
have  been  laid  before  the  Conference  by  the  American  Com- 
mittee, and  those  Resolutions,  if  I  understand  aright,  have  been 
seconded  by  Prince  Cassano.  If  it  is  necessary  further  to  second 
them,  perhaps  there  will  be  an  opportunity  of  doing  so  by  some 
other  American  gentleman  present  For  my  own  part,  I  wish 
to  move  the  adoption  of  those  Resolutions  myself,  with  a 
modification.  I  do  not  take  the  same  view  identically  as  the 
American  Committee  by  any  means,  and  Sir  Walter  Phillimore 
has  shewn  by  his  paper  that  on  the  English  side,  probably,  the 
members  of  this  Association  take  a  different  view.  The  view 
that  I  have  taken  is  contained  in  the  paper  which  was  read  at 
Buffalo,  and  it  is  pretty  fairly  an  expression  of  what  we  think  in 
England.  There  is  no  objection  whatsoever  to  this  question 
being  brought  before  a  Special  Conference — quite  the  contrary— 
as  to  whether  it  is  a  question  for  municipal  law  or  international 
law ;  but  a  Conference  held  on  the  subject  determining  that  we 
should  take  the  same  action  in  all  countries,  would  come  to 
exactly  the  same  result,  whatever  we  call  the  law  under  which 
it  falls.  With  a  view  of  trying  to  meet  our  American  friends,  and 
not  pre-judging  the  question,  as  has  been  done  in  the  first 
resolution  submitted,  I  would  propose  the  following :  *^  That  it 
is  desirable  that  the  same  Rules  should,  so  far  as  possible,  apply 
to  private  property  at  sea  as  to  private  property  on  land."  That 
leaves  the  question  entirely  open,  because,  as  I  contend,  there 
is  no  immunity  which  private  property  enjoys  in  warfare  on  land 
known  thus  far  to  international  law.  The  necessity  of  war  is  the 
one  great  factor  in  war.  The  commander  uses  his  discretion  to 
take  or  to  leave^  and  it  is  for  the  municipal  government  to 
honour  the  receipts  which  the  enemy  has  delivered  to  the  privaie 
persons  who  have  been  despoiled  of  their  belongings.  Therefore 
if  we  try  to  assimilate  private  property  at  sea  to  private  property 
on  land,  it  simply  means  that  we  try  to  bring  about  some  system 
by  which  the  owner  of  private  property  at  sea  shall  not  bear  the 
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loss  as  an  individual,  but  that  that  loss  should  be  spread  over  the 
community  by  an  indemnity  paid  out  of  taxation. 

If  the  Resolution  I  propose  is  acceptable  to  our  American 
friends,  I  think  it  should  be  quite  understood  that  we  do  not 
mean,  by  accepting  it  on  the  part  of  Englishmen,  that  we  agree 
that  there  is  any  immunity  in  the  case  of  private  property  on 
land.  If  that  first  Resolution  were  accepted,  then  the  second 
would  have  to  be  modified  in  the  following  manner,  viz. :  '^  That 
this  subject  can  be  best  considered  by  a  Conference  or  Congress," 
instead  of,  '*  That  such  result  can  best  be  obtained.''  In  moving 
a  Resolution  we  have  not  to  express  a  very  strong  opinion  as  to 
what  a  Congress  is  to  do.  The  Congress  ought  to  be  called  to  find 
out  itself  afterwards  exactly  the  line  it  is  to  take.  The  proposals 
of  the  American .  Committee  are  before  the  meeting,  and  I  am 
in  order  in  proposing  an  amendment  to  their  proposals.  There- 
fore, gentlemen,  I  submit  my  amendment  to  you,  and  I  suppose 
now  we  can  take  the  amendment  before  we  take  the  Resolutions, 
and  dispose  of  it*    That  amendment  is  as  follows  : 

"That  it  is  desirable  to  assimilate  so  far  as  possible  the 
practice  as  regards  private  property  at  sea  to  that  as 
regards  private  property  on  land  in  time  of  war." 

"La  Conference  emit  le  voeu  qu'il  est  desirable  d'assimiler 
autant  que  possible  la  pratique  en  ce  qui  concerne  la  prise 
de  la  propri^td  priv^e  sur  mer  k  la  prise  de  la  propri^tt^ 
privde  sur  terre." 

Mr.  Barclay  continued  in  French :  Je  dis  qu'il  n'y  a  pas 
d'immunit^  de  la  propri^t^  sur  terre.  Cela  n'existe  pas.  Le 
commandant  d'une  arm^e,  le  g^n^ral,  a  le  droit  de  mettre  la  main 
sur  la  propri^t^,  mais  il  est  une  regie  humanitaire  qui  veut  que 
rien  ne  soit  detruit  pour  le  plaisir  de  d^truire.  Si  cela  pent  lui 
etre  utile,  il  met  la  main  dessus  et  il  donne  un  re^u,  et  ce  re^u 
est  une  espbce  de  traite  sur  le  gouvemement  ennemi  et  k  la  fin 
de  la  guerre  chaque  spoilt  pr^sente  le  re^u  et  il  est  indemnisd 

Je  dis  que  pour  la  proprit^td  sur  mer  ce  ne  serait  pas  une 
mauvaise  chose,  au  contraire,  j'applaudirai,  d'indemniser  ceux  qui 
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ont  ^t^  spolids  par  les  navires  ennemis;  c'est  rassimilation  k 
rindemnit^  sur  terre. 

Je  dis  que  9a  ne  pr^juge  rien  et  que  nous  ne  voulons  pas 
accepter  ce  que  disent  les  Americains.  Nous  disons  tout 
simplement  que  nous  sommes  pour  Tindemnitd 

Comment  proceder  k  Tavenir,  soit  pour  droits  intemationaux 
soit  pour  les  droits  priv^s?  Laissons  cela  k  la  conf<frence  qui 
doit  se  r^unir. 

M.  Marais  :  II  me  semble  que  la  proposition  faite  par  notre, 
honorable  collogue  ne  doit  pas  se  presenter  comme  amendemcnt 
h,  la  premiere  resolution  du  Comite'  am^ricain.  II  me  parait  en 
^tre  la  n<fgation. 

La  proposition  est  ainsi  con^ue  : 

II  faut  qu*il  y  ait  une  modification  dans  les  regies  actuelles  de 
la  guerre  et  cette  modification  doit  avoir  cette  portee,  qu'on  ne 
doit  pas  toucher  k  la  propridt^  pacifique  et  qui  ne  cause  pas  de 
prtfjudice. 

L'amendement  de  M.  Barclay  dit  au  contraire  qu'il  y  aurait 
ensemble  entre  la  propri^t^  maritime  et  la  propri^t^  terrestre. 
Or,  quand  cette  demi^re  est  dans  les  mains  de  Tenvahisseur,  il 
peut  en  faire  ce  qu'il  lui  plait 

Par  conse^quent,  si  vous  Tassimilez  II  la  propri^te  terrestre 
Tamiral  ennemi  pourra  saisir  purement  et  simplement  la  propriete 
de  son  adversaire,  ce  qui  est  la  negation  de  la  proposition  faite 
par  le  Comite  americain.  II  y  a  ainsi  deux  syst^mes  en  presence 
et  qui  sont  contradictoires. 

Ou  bien  la  propriety  priv^e  en  mer  jouirait  d'une  indemnity 
tan  dis  que  la  propriety  terrestre  n'en  jouirait  pas. 

C'est  Tun  ou  I'autre,  et  je  demande  qu'il  ne  se  presente  pas 
comme  un  amendement,  ce  qui  imposerait  Tacceptation  du 
principe  americain. 

Mr.  Barclay  :  Si  M.  Marais  avait  lu  le  texte  je  crois  qu'il 
aurait  vu  qu'il  y  avait  une  nuance. 

Le  texte  ^crit  dit :  (M.  Barclay  relut  le  texte  de  son  amende- 
ment) 
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Si  on  assimilait  les  deux,  il  y  aurait  une  modification;  en  cc; 
moment  il  n'y  a  pas  de  restriction  sur  mer,  mais  nous  en  faisonsi 
sur  terre. 

Mr.  Angier  seconded  the  amendment 

Mr.  J.  Parker  Kirlin  (New  York)  :  Gentlemen, — Although  I 
was  not  a  member  of  this  Committee,  I  had  an  opportunity  of 
talking  with  them  on  the  geneial  subject,  and  I  feel  sure,  if  they 
were  here,  that  the  amendment  which  has  been  proposed  by  Mr. 
Barclay  would  be  unacceptable  to  them.  I  think,  moreover,  that 
it  is  objectionable  in  itself,  on  principle.  In  the  first  place,  it 
invites  a  discussion,  which  has  arisen  at  the  very  suggestion  of 
the  amendment,  as  to  what  the  law  is  with  regard  to  capture  of 
private  property  on  land.  There  is  no  doubt  that,  in  the  abstract, 
certainly  in  times  past,  international  law  has  justified  the  seizure 
of  private  property  on  land,  but  at  the  present  time  I  think  it 
doubtful  if  any  nation  should  undertake  to  go  about  the  country 
of  an  enemy  despoiling  the  private  property  of  non-combatants 
which  was  not  at  all  needful  to  the  commander  upon  grounds  of 
military  necessity.  The  same  reason,  indeed,  applies  to  the 
immunity  of  private  property  at  sea  as  applies  to  the  agreed 
immunity,  if  I  may  so  call  it,  of  private  property  of  non- 
combatants  on  land  at  the  present  time.  The  right  to  capture 
contraband  at  sea  corresponds  to  the  right  to  take  property  on 
land  for  military  necessities.  That  right  gives  the  belligerent  who 
makes  the  capture,  the  right  to  strike  the  enemy  in  a  vulnerable 
place,  and  often  to  capture  from  the  enemy  appliances  of  war 
which  will  be  useful  to  him.  So  on  land,  in  cases  of  rebellion 
especially  (of  which  Sir  Walter  Phillimore  gave  us  an  illustration 
this  morning  from  our  history),  it  was  found  useful  to  strike  at 
the  material  resources  of  the  country  which  was  in  rebellion  ^ 
which  had  been  occupied  by  the  rebellious  forces  sustained  by 
the  peculiar  kind  of  property  which  was  made  the  subject  of 
condemnation  by  this  Act.  Now  when  you  leave  out  of  view  the 
question  of  contraband,  admitting  the  right  to  take  contraband 
absolutely  and  completely,  and  leave  out  of  view,  under  the  law 
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of  land  warfare,  the  right  to  take  property  for  military  necessities, 
there  is  left  merely  the  question  whether  there  is  any  good  reason, 
whether  there  is  any  moral  justification,  whether  there  is  any 
right  of  any  kind,  for  a  belligerent  captor  to  go  about  the  world 
either  on  land  or  sea  despoiling  non-combatants  of  their  property 
which  is  not  engaged  in  the  war,  which  is  not  used  for  or  against 
either  party,  and  which  has  every  right  to  be  left  in  peaceftil 
security,  as  it  supposes  itself  to  be.   It  has  been  said  in  the  course 
of  the  debate  that  to  allow  private  property  to  go  free  at  sea 
would  be  to  allow  peace  to  reign  in  commerce  whilst  war  was 
being  carried  on  between  the  contending  forces.     Now  is  that 
quite  true  ?    Nobody  suggests  that  either  belligerent  should  give 
up  the  most  valuable  of  the  rights  of  war,  that  of  shutting  up  the 
enemy's  commerce  by  blockade  or  by  visiting  and  searching  his 
vessels  and  taking  away  any  goods  which  are  contraband  of  war. 
The  proposition  is  not  to  allow  the  private  property  of  the 
belligerents  to  pass  freely  from  the  ports  of  one  nation  to  the 
ports  of  another  nation,  because  that  right  would  be  contrary  to 
the  ordinary  laws  of  war,  and  if  such  commerce  could  possibly 
be  of  any  material  benefit  in  time  of  war,  the  first  step  would  be 
to  bead  it  off  by  blockade.     The  suggestion  made  on  the  other 
side  is  that  you  should  seize  this  non-combatant  property,  not 
only  when  it  is  bound  to  an  enemy's  port,  but  when  it  may  be 
bound  in  some  entirely  different  direction,  to  some  neutral  port 
or  perhaps  to  some  other  port  of  the  belligerent  of  the  same 
country  from  which  it  started,  perhaps  engaged  in  the  coasting 
trade.     Now  the  only  grounds  which   have  been  suggested  as 
justifying  the  seizure  in  such  a  case  as  that — that  is,  in  the  case 
where  commerce  should  not   be  interdicted   by  blockade,  and 
where  the  goods  are  not  contraband  of  war — are  two.     First,  that 
you  thereby  impair  the  resources  of  the  state  whose  goods  you 
capture,  and,  secondly,  that  the  fear  of  capture  operates  in  the 
first  place  as  a  deterrent  of  war,  and  later  on  is  a  consideration 
which  tends  to  hasten  the  conclusion  of  peace.     Now  I  venture 
to  suggest,  with  all  respect  to  the  learned  gentleman  who  has 
spoken  before,  that  some  consideration  of  these  two  propositions 
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will  lead  to  the  conclusion  that  neither  one  of  them  is  sufficient  to 
afford  a  moral  justification  for  the  seizure  and  confiscation  of  the 
property  of  non-combatants — property  which  can  in  no  way  assist 
the  captors  in  the  war  in  which  they  are  engaged.  To  take  the 
first  question :  How  much  injury  can  be  done  to  a  great  nation 
by  the  capture  of  a  few  of  its  ships,  and  by  the  confiscation  of  a 
few  cargoes  which  those  ships  may  be  carrying  ?  The  number  of 
persons  engaged  in  the  maritime  enterprise  interrupted  by  capture 
is  so  grossly  disproportionate  to  the  mass  of  the  population,  that, 
as  a  material  matter,  I  do  not  suppose  the  resources  of  the  nation 
would  be  at  all  aflfecteA  You  can  affect  the  resources  of  commerce 
of  the  nation  by  blockade,  but  how  much  can  you  affect  them  by 
capture  ?  At  present,  the  means  of  affecting  it  by  capture  have 
been  so  substantially  diminished  by  the  adherence  of  most  nations 
to  the  Declaration  of  Paris,  which  requires  them  to  give  up 
privateering,  that  as  a  practical  matter,  none  of  the  nations  which 
have  adhered  to  the  Declaration  of  Paris  could  afford  to  make 
it  their  business  to  go  about  with  their  ships  of  war  in  pursuit  of 
merchant  ships  of  another  nation.  Ships  of  war  will  find  engage- 
ment in  more  serious  business.  So  it  seems  to  me  the  Declara- 
tion of  Paris  has  been  a  step  in  the  direction  of  the  general  and 
complete  immunity  of  all  non-combatant  property,  because  those 
who  have  adhered  to  its  doctrines  have  given  up  one  of  the  most 
powerful  weapons  by  which  war  can  be  made  on  the  commerce 
of  the  other  belligerent  country. 

Then  you  come,  in  the  second  place,  to  the  question  whether 
it  is  going  to  deter  anybody  from  making  war.  That  brings  us  to 
the  question  of  insurance.  Now  we  have  had,  during  the  last 
two  years,  unhappily,  some  little  experience  on  this  question  in 
our  own  country  in  our  war  with  Spain.  My  own  professional 
connection  with  some  of  the  captures  there  placed  me  in  a 
position  to  know  about  the  others  as  well,  and  I  happen  to  know 
that  none  of  the  important  captures  in  that  war  actually  affected 
the  Spaniards.  The  losses  in  every  important  case  fell  upon 
neutrals:  the  case  was  the  same  with  the  cargoes.  Therefore, 
so  far  as  the  deterrent  effect  is  concerned,  for  any  nation  which 
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can  insure  its  ships,  that  would  be  very  slight.  Whether  the 
exercise  of  the  right  to  capture  would  hasten  the  end  of  the  war, 
or  not,  I  also  venture  to  submit,  is  a  very  debatable  problem. 
I  think  that  it  may  fairly  be  said,  so  far  as  our  own  experience  is 
concerned,  that  the  right  to  capture,  and  the  exercise  of  that  right, 
had  no  influence  whatever  either  upon  the  war,  itself,  the  incep- 
tion of  it,  nor  upon  the  close  of  it ;  and  I  think  it  has  been  the 
experience  in  most  recent  wars,  that  captures  have  taken  place  in 
the  main  in  the  early  days  of  the  war,  before  vessels  had  an 
opportunity  of  getting  themselves  away  from  the  theatre  of 
conflict.  Therefore,  I  think,  I  may  submit  in  conclusion,  that 
the  propositions  submitted  by  my  American  friends  are  such  as 
may  fairly  commend  themselves  to  the  Conference.  Keep  all 
the  .  real  effective  means  of  combating  the  commerce  of  your 
opponent  on  the  seas  by  blockade,  the  right  to  search  or  the 
capture  of  contraband,  but  let  the  non-combatants  go  on  their 
way  in  peace. 

Sir  John  Bigham  :  I  should  like  to  say  a  word  or  two  upon 
this  matter,  a  matter  to  which,  I  confess,  I  have  not  myseh' 
given  very  great  personal  attention.  It  appears  to  me  that  the 
reasoning  and  the  resolution  submitted  by  my  friend  Sir  Walter 
Phillimore  ought  to  commend  themselves  to  the  Conference.  I 
cannot  myself  think  that  the  recommendations  of  the  American 
Committee  ought  to  be  accepted.  I  do  not  propose  to  give  any 
reasons  in  support  of  the  one  view  or  of  the  other,  because  those 
reasons  have  been  sufficiently  expressed  by  the  preceding 
speakers ;  I  desire  only  to  say  a  word  or  two  with  reference  to 
the  somewhat  captivating  amendment  proposed  by  Mr.  Barclay, 
because  I  think  that  it  is  so  drawn  and  so  put  before  the  meeting  as 
to  be  likely  to  draw  away  the  attention  of  members  from  the  real 
issue.  Now  one  of  the  main  objects  of  war  is  to  injure  the 
enemy  either  in  his  person  or  in  his  property  or  in  his  trade: 
and  if,  as  Mr.  Barclay  suggests,  the  interference  with  his  trade, 
which  I  may  say  can  only  take  place  on  the  sea — because  one 
cnnnot  interfere  with  his  trade  on  the  territory  of  neutrals — if  his 
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trade  on  the  sea  is  to  be  interfered  with  in  the  way  in  which 
Mr.  Barclay  suggests,  it  ought  to  be,  if  at  all,  by  giving  in 
exchange  for  the  property  seized,  receipts  which  will  enable  him 
from  his  own  government  or  possibly  from  his  enemy's  govern- 
ment— I  suppose  it  depends  on  the  issue  of  the  war — ^to  come 
and  claim  payment  for  the  goods  which  have  been  taken  from 
him,  so  far  from  interfering  with  the  trade  or  injuring  the  trade 
of  the  enemy,  you  are  enabling  him  to  carry  it  on,  and  therefore 
you  are  defeating  one  of  the  main  objects  which  you  have  in 
prosecuting  the  war,  viz.,  to  interfere  with  his  trade.  But  there 
is,  in  my  mind,  a  much  more  important  view  of  the  matter  that 
we  are  discussing  than  any  of  those  that  have  been  ventilated 
this  morning.  It  is  quite  clear  that  a  strong  view  has  been  taken 
by  the  American  members  of  this  Association.  It  is  possible, 
and  probable,  that  there  are  members  who  are  not  Americans,  who 
support  and  favour  their  view.  It  is  equally  clear  that  the  English 
members  take  a  different  view,  and  I  do  not  hope,  from  the  dis- 
cussion that  has  taken  place  this  morning,  that  any  change  will 
be  brought  about,  by  any  amount  of  argument^  in  the  views  which 
are  taken  by  the  one  side  and  by  the  other.  There  is  a  cleavage 
of  opinion  which  it  is  impossible  to  heal  up.  Now  I  ask  the 
Conference,  what  is  the  object  of  going  to  a  resolution  undei: 
such  circumstances?  What  purpose  will  it  serve?  It  will  not 
please  the  Americans  if  we  carry  resolutions  here  in  support  of 
the  view  taken  by  Sir  Walter  Phillimore,  a  view  which  I  myself 
entirely  endorse.  I  am  quite  sure  it  would  not  please  the  English 
members  if  the  American  view  were  to  be  adopted.  The  dis- 
cussion, in  fact,  is  purely  academic  No  real  result  can  follow 
from  it,  and  in  those  circumstances,  what  I  suggest  is,  that  we 
should  not  occupy  our  time  in  discussing  the  matter  further,  and 
not  pledge  the  Association  by  a  resolution  which,  after  all,  will 
please  only  some,  and  which  will  be  of  no  practical  value  when  it 
is  passed. 

Mr.  Brainerd  :  Mr.  President,  I  was  quite  ready  to  present 
my  views  upon  the  question  agitated .  in  this  discussion,  but  it 
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seems  to  me  the  suggestion  made  by  Sir  John  Bigham  is  a  veiy 
proper  one.  I  dissent  entirely  from  the  American  view  of  this 
question.  I  had  not,  though  somewhat  a  student  of  International 
Law,  given  very  careful  consideration  to  this  particular  question 
at  an  early  stage  of  my  life;  but  when  it  was  brought  to  my 
attention,  I  endeavoured  to  make  a  very  careful  examination 
of  it,  and  I  had  of  course  before  me,  and  in  me,  the  American 
view  of  this  question.  But  after  the  examination  which  I  have 
given  to  it,  I  am  satisfied  that  the  American  view  cannot  be 
sustained  upon  reason  or  upon  fact  I  quite  agree,  however,  that 
in  the  state  in  which  this  question  now  is  in  the  public  mind, 
and  in  the  mind  of  international  lawyers,  that  this  Association 
ought  not  to  express  an  opinion  by  a  resolution. 

Sir  Walter  Phillimore  :  I  wanted  to  say  that  I  quite  agree 
with  my  colleague.  Sir  John  Bigham.  Indeed,  the  same  idea 
passed  through  my  own  mind,  that  it  would  be  very  undesirable 
to  have  a  resolution,  but  I  did  want  to  say  that  I  hoped  we 
-should  not  stop  the  discussion  because  we  have  no  resolution. 
I  was  particularly  anxious  to  hear  the  discussion,  and  I  think 
M.  Fromageot  has  prepared  a  paper  which  we  have  not  yet 
heard.  M.  Autran  has  now  arrived  and  may  wish  to  saj 
something  on  the  subject,  and  although  we  have  heard  from 
M.  Marais  his  very  stringent  criticisms  on  Mr.  Barclay's  proposal, 
yet  he  did  not  quite  disclose,  I  think,  as  I  should  wish,  his  mmd 
upon  the  proposition;  and  therefore  I  rather  hope,  though  it 
should  come  to  no  resolution,  that  the  other  members  who  wish 
to  speak  on  the  subject  before  the  debate  closes,  wiU  express 
their  views.  In  particular,  I  should  have  been  extremely  sorry 
if  the  discussion  had  stopped  before  hearing  what  Mr.  Brainerd 
had  just  said 

M.  Fromageot  spoke  shortly  against  the  American  doctrine. 

Mr.  Thomas  Barclay  :  As  a  good  deal  of  criticism  has  been 
applied  to  me  for  my  unfortunate  proposal,  I  will  just  say  one 
or  two  words  and  then  withdraw  it  My  proposal  was  simply  a 
means,  as  I  thought,  of  leaving  the  main  question  unsolved,  and 
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coming  to  an  agreement  upon  that  which  we  have  agreed  upon 
already,  viz.,  that  we  must  harmonise  war  as  much  as  possible, 
whether  it  is  on  sea  or  on  land.  However,  as  Sir  Walter 
Phillimore  has  pointed  out  to  me,  there  is  a  possibility  of  my 
proposal  being  entirely  misunderstood,  and  if  that  is  so,  I  do 
not  wish  to  press  it  for  a  moment  Sir  John  Bigham  has  spoken 
in  the  same  sense  about  it,  but  I  must  point  out  to  M.  Fromageot 
that  I  anticipated  exactly  what  he  has  called  attention  to,  viz., 
that  there  is  a  diflference  "between  warfare  on  land  and  warfare 
at  sea,  and  for  that  reason  I  inserted  the  words  "  so  far  as 
possible,"  the  rule  should  be  assimilated.  However,  my  proposal 
seems  not  to  have  had  the  result  of  bringing  together  our 
American  members  and  our  English  members,  and  as  that  was 
its  only  object,  I  now  withdraw  it  formally,  and  the  original 
proposals  of  the  American  members  stand  as  proposed. 

M.  AuTRAN  supported  the  view  of  the  American  members  of 
the  committee. 

Prince  Cassano  :  Gentlemen,  I  entirely  endorse  the  last 
words  that  M.  Autran  pronounced,  and  I  may  say  that  they  were 
the  first  expression  of  a  humane  and  liberal  view  that  has  been 
pronounced  during  this  discussion.  It  is  quite  true  that  we  here 
are  a  body  which  is  not  a  political  body,  but  a  body  for  the 
purpose  of  improving  all  kinds  of  relations  between  peoples 
and  between  parties  of  human  kind.  So  I  entirely  agree  with 
him,  but  as,  first,  it  is  better  to  proceed  with  the  discussion,  and 
secondly,  as  I  think  just  now  there  are  two  currents  of  opinion 
so  greatly  diflfering  from  each  other,  I  propose:  "That  the 
question  of  the  immunity  of  private  property  at  sea  from  capture 
during  war  be  referred  to  a  special  committee  with  instructions 
to  report  to  the  next  Conference."  In  moving  this  resolution,  I 
think  that  I  am  with  the  majority  of  the  members ;  at  any  rate, 
I  think  that  I  am  right  in  moving  this,  because  the  subject  is 
one  of  the  most  important,  as  has  been  shewn,  and  also  because 
the  reasons  given  for  or  against  the  proposals  of  the  American 
members  of  the  committee  were  not  discussed  at  length,  or  at 
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any  rate,  were  not  fully  afforded  means  of  discussion  here. 
Therefore  I  think  this  is  one  of  the  questions  that  would  interest 
the  Association,  and  would  be  a  proper  matter  for  discussion  at 
the  next  meeting. 

The  President  :  M.  Marais  proposes  a  resolution  which  the 
Secretary  will  kindly  read. 

Mr.  Alexander:  The  resolution  is  in  French  and  also  in 
English,  as  follows : 

"Consid^rant  que  la  crainte  des  consequences  de  la  guerre 
maritime  est  un  dement  important  de  conservation  de  la 
paix  prdalablement  k  la  declaration  de  guerre  :  Considerant 
qu'aucun  peuple  ne  pent  aligner  d'avance  sa  liberie 
d 'action  en  ce  qui  conceme  le  droit  de  prise  maritime 
sans  compromettre  eventuellement  ses  moyens  de  guerre : 
FAssociation  est  d'avis  qu'il  n'y  a  pas  lieu  de  prendre 
une  resolution  en  ce  qui  conceme  la  question  en 
discussion." 

"  Considering  that  the  fear  of  the  consequences  of  maritime 
war  is  an  important  element  of  pacification  previously  to 
the  declaration  of  war,  and  considering  that  no  nation 
can  beforehand  alienate  its  liberty  of  action  with  regard 
to  the  right  of  maritime  seizure  without  perhaps  com- 
promising its  means  of  carrying  on  war,  the  Association 
is  of  opinion  that  it  is  not  desirable  to  adopt  any  resolution 
regarding  the  question  under  discussion." 

The  President:  Gentlemen,  you  have  the  two  propositions 
before  you  of  Prince  Cassano  and  M.  Marais. 

Sir  John  Bigham  :  I  beg  to  second  the  resolution  proposed 
by  M.  Marais. 

Sir  Walter  Phillimore  :  I  have  pleasure  in  supporting  it 

Mr.  T.  G.  Carver,  Q.C.  :  I  also  support  it  Prince  Cassano's 
resolution  has  not  been  seconded,  but  may  I  suggest  to  him  that 
he  is  only  proposing  to  do  now  what  was  done  last  year,  and 
perhaps,  for  what   I   know,  in  other  years   also.     We   are  all 


Digitized  by 


Google 


(     293     ) 

apparently  of  opinion  that  it  is  not  a  matter  which  this  Association 
can,  with  any  profit,  come  to  a  resolution  upon.  We  shall  not 
be  able  to  do  that  any  better  next  year  than  we  can  do  it  now. 

Mr.  Sinclair  Cox:  I  formally  second  the  proposition  of 
Prince  Cassano  in  order  to  bring  it  before  the  Conference. 

Mr.  Benedict  :  Mr.  President  and  Gentlemen.  There  is  one 
point  which  I  wish  to  suggest,  which  has  come  to  my  mind  while 
listening  to  the  various  speeches  upon  this  matter.  I  have  very 
easily  seen  that  there  were  very  different  views  as  to  what  would 
be  the  proper  rule  of  law  in  this  matter,  and  I  had  come  to  very 
much  the  same  conclusion  which  the  gentleman  who  has  just 
spoken  announced,  namely,  that  it  would  not  be  possible  to 
harmonise  the  members  of  this  body  upon  either  of  the  views 
which  have  been  specially  advanced ;  but  allow  me  to  ask  if  there 
is  not  one  point  as  to  which  all  the  members  of  this  body  are  in 
accord,  viz.,  that  they  are  not  satisfied  with  the  present  condition 
of  the  law  on  this  question.  Certainly  the  American  committee 
would  plant  itself  strongly  upon  that  ground,  that  it  was  not 
satisfied  with  the  present  condition  of  the  law.  I  infer,  also,  that 
Mr.  Barclay  and  those  who  would  favour  his  proposal  would  like- 
wise say,  "  We  also  are  not  satisfied  with  the  present  condition  of 
the  law." 

Mr.  Thomas  Barclay  :  No. 

Mr.  Benedict:  I  think  Mr.  Barclay  would,  because  he 
recommended  a  change.  If  I  am  not  correct,  then  my  con- 
clusions would  not  follow.  Now  looking  at  the  matter  practically, 
if  we  are  agreed  that  there  ought  to  be  some  change,  we  must 
agree  on  another  matter,  viz.,  that  that  change  can  only  be 
effected  by  a  convention  of  the  maritime  powers.  Now,  as  I 
nnderstand,  the  American  resolution  only  goes  so  far  as  that  it 
does  not  undertake  to  commit  the  members  of  this  Conference 
to  either  view  which  has  been  expressed,  for  the  resolution  is  as 
follows,  simply:  That  there  should  be  a  modification  of  the 
present  rules  of  naval  warfare,  so  far  as  the  rights  to  capture 
peaceful  and  non-offending  maritime  property  is  cdnderned ;  and 
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it  does  not  profess  to  put  forward  its  views,  or  any  views,  as  to 
what  should  be  the  modification  which  should  be  adopted  by  the 
maritime  powers.  Therefore  it  seems  to  me  that  unless  there 
is  a  serious  division  between  us  as  to  whether  the  present  situation 
is  approved  or  not,  we  might  very  well  pass  the  American 
resolution,  seeing  we  are  all  agreed  upon  one  thing,  viz.,  that 
we  wish  the  maritime  powers  would  come  together  again  and 
would  consider  again,  as  they  have  done  before,  the  question  of 
what  should  be  the  law  in  reference  to  this  matter,  and  should 
come  to  some  agreement  which  might  be  accepted  by  all.  That 
is  the  position  which,  it  seems  to  me,  this  Association  might  very 
well  take.  It  goes  one  step  beyond  the  proposition  of  M.  Marais, 
and  yet  it  substantially  comes  to  the  same  thing,  except  that  the 
expression  would  be  the  expression  of  the  wish  of  this  Conference 
and  the  hope  that  the  matter  might  be  taken  up  again  for  con- 
sideration by  the  maritime  powers.  In  that  view  it  seems  to  me 
the  Conference  might  very  well  pass  the  American  resolution 
without  expressing  any  opinion  whatever  as  to  the  proper  form 
of  the  modification  to  be  made. 

Mr.  Thomas  Barclay:  There  is  something  to  be  done 
regarding  maritime  capture  perhaps  by  way  of  adopting  the 
practice  prevailing  in  dealing  with  property  on  land.  I  do  not 
say  what  it  may  be.  I  think,  myself  (and  I  put  it  in  my  paper 
which  was  read  at  Buffalo),  that  it  is  a  question  for  municipal 
law — a  question  for  the  United  States  for  instance,  whether  they 
will  pass  a  law  that  if  any  of  their  ships  are  captured  by  the 
enemy,  they  will  indemnify  the  owner. 

After  the  discussion  which  has  taken  place,  I  suppose  we  are 
entitled  to  change  our  views  or  modify  our  opinions,  and  I  must 
say  that  after  this  discussion  I  am  still  more  puzzled  to  know 
what  we  should  do,  and  I  should  be  inclined  to  think  that  the 
time  has  not  yet  come,  and  is  not  yet  ripe,  to  deal  with  the 
subject  of  interfering  with  the  present  practice  in  relation  to 
maritime  capture.  Therefore  I  wish  to  change  once  more,  and 
to  say  that  I  will  come  to  M.  Marais'  proposal,  which  has  been 
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seconded,  with  one  little  modification,  which  perhaps  M.  Marais 
will  allow  me  to  read,  because  he  has  accepted  it  That  little 
modification  is  in  the  first  consideration,  viz.,  **  preservation  of 
peace  "  instead  of  "  pacification."  Subject  to  that  modification, 
which  will  probably  be  accepted  by  the  seconder,  as  it  has  been 
accepted  by  the  proposer,  I  wish  to  support  M.  Marais'  proposal 

M.  Marais  :  I  have  only  one  word  to  add  I  should  agree  with 
what  Mr.  Benedict  has  said  if  the  resolution  of  the  American 
Committee  stood  by  itself  alone  without  any  previous  considera- 
adon ;  but  when  you  compare  the  resolution  with  the  words  which 
precede  it  you  find  such  expressions  as  this,  for  instance.  "  It  is 
high  time  for  the  sake  of  humanity  that  a  stop  were  put  to  this 
enormity.  The  United  States  are  now  offering  in  all  their  treaties 
an  article  engaging  that  unarmed  merchant  vessels  shall  pursue 
their  voyage  unmolested.  This  will  be  a  happy  improvement  in 
the  law  of  nations."  Then  the  first  American  resolution  resembles 
the  words  which  precede  that  resolution ;  and  if,  by  itself,  it  is 
merely  the  wish  of  something  better  in  the  way  of  amelioration, 
when  we  inquire  what  these  ameliorations  might  be,  we  find  that 
the  amelioration  pointed  at  is,  "not  molesting  maritime  property.* 
So  that  it  is  clear  that  what  the  resolution  presented  by  the 
American  committee  leads  to  is,  the  immunity  of  private  mari- 
time property ;  and  the  consequence  of  the  resolution,  if  it  were 
adopted  by  the  Conference  with  the  present  **  considerations,"  or 
preambles,  would  mean  an  acceptance  of  the  previous  considera- 
tions, and  that  is  a  course  which  a  great  many  of  us  think  it  is  not 
proper  to  adopt  Therefore,  in  the  resolution  I  proposed,  I  think 
it  would  be  more  politic,  and  perhaps  more  practical,  not  to  say 
anything  either  way — neither  in  the  way  of  the  American  resolu- 
tion nor  of  the  English  point  of  view  j  and  so  I  ask  the  Conference 
to  say  that  there  is  no  desire  to  pass  any  resolution  whatever  in 
regard  to  the  question  under  discussion. 

Mr.  J.  Parker  Kirlin  :  Mr.  President,  it  seems  to  me  that 
the  preamble  of  M.  Marais'  resolution  is  open  to  precisely  the 
same  objection  that  he  has  just  made  to  the  prologue  of  the 
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American  resolution,  as  tlie  motion  here  is  not  to  adopt  the 
prologue,  but  merely  to  adopt  the  resolution  alone.  On  our 
side,  I  submit  our  motion  is  less  objectionable  to  the  Conference 
than  that  of  Mr.  Marais,  in  which  he  asks  us  to  adopt  his  pre- 
amble as  part  of  the  resolution. 

Sir  John  Bigham  :  I  should  just  like  to  say  one  word  further. 
Mr.  Benedict  said  that  if  we  adopted  the  American  resolution 
we  should  pledge  ourselves  to  nothing.  To  begin  with,  I  do  not 
see  the  object  of  passing  a  resolution  which  pledges  ourselves  to 
nothing ;  and,  to  go  on  with  it,  I  do  not  agree  that  it  pledges  us 
to  nothing;  because,  as  M.  Marais  has  pointed  out,  the  resolution 
is  the  consequence  of  a  previous  discussion  of  the  matter,  and 
you  cannot  pass  the  resolution  without  more  or  less,  at  all  events, 
approving  of  that  which  leads  up  to  it,  and  I  am  not  at  all  pre- 
pared to  say  that  there  should  be  any  modification  at  all  of  the 
present  rules  of  naval  warfare,  so  far  as  concerns  the  right  of 
capture,  and  so  on.  Those  are  the  very  terms  of  the  resolution, 
casting  aside  altogether  the  preliminary  discussion  which  leads  up 
to  it  I  disapprove,  on  my  part,  of  the  terms  of  the  resolution 
itself,  and  I  say  that,  so  far  from  pledging  us  to  nothing,  it  does 
pledge  us  to  something,  and  it  pledges  us  to  something  which, 
from  the  English  point  of  view,  I  am  quite  sure  the  English 
members  do  not  desire  to  pledge  themselves  to.  With  reference 
CO  what  Mr.  Kirlin  has  said,  I  cannot  help  thinking  that  he  has 
not  sufficiently  considered  the  preamble  of  M.  Marais'  resolution. 
It  seems  to  me  that  it  in  fact  pledges  us  to  nothing,  and  it  does 
give  the  reasons  why,  as  it  seems  to  me,  all,  or  most  of  us  at  all 
events,  think  it  is  undesirable  to  come  to  any  resolution  at  all. 

Mr.  Benedict  :  If  I  held  the  view  with  reference  to  the  effect 
of  the  adoption  of  this  resolution  which  has  been  expressed  by 
one  or  two  members  here,  I  should  quite  agree  with  them,  but  I, 
from  my  experience,  most  vigorously  protest  against  the  idea  that 
the  adoption  of  the  resolution  conveys  any  approval  or  adoption 
of  the  report  by  which  those  resolutions  are  preceded  The 
motion  is  simply  to  adopt  those  resolutions  as  the  voice  of  this 
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Association — ^not  the  previous  report — and  therefore  it  seems  to 
me  still  that  if  we  were  agreed  that  the  matter  was  one  which 
should  be  taken  up  for  consideration — which  it  would  be  wise  to 
take  up  for  consideration — by  the  maritime  powers,  our  passing 
this  resolution  would  only  be  the  expression  of  that  desire ;  and, 
so  far  as  that  goes,  it  certainly  would  commit  this  Association, 
but  beyond  that  it  certainly  would  not  commit  the  Association  in 
my  opinion. 

Prince  Cassano  then  offered  to  withdraw  his  resolution,  but 
expressed  his  objection  to  the  recitals  of  the  resolution  proposed 
by  M.  Marais. 

Mr.  Sinclair  Cox  :  May  I  say,  in  reference  to  what  fell  from 
Mr.  Benedict,  that  I  venture  to  submit  to  the  Conference  that 
even  if  you  omit  altogether  the  preamble  to  the  American  resolu- 
tions, the  American  resolutions  in  themselves  are  dangerous  from 
our  point  of  view,  because,  first,  there  is  an  insertion  of  the  expe- 
diency of  a  modification*  One  knows  that  the  modification  is  only 
suggested  to  be  in  one  direction.  Then  the  second  resolution 
suggests  the  calling  of  a  congress  of  accredited  representatives  of 
all  maritime  powers  to  consider  the  subject.  Such  a  congress 
called  into  existence  on  these  lines  would  have  a  trend  directly 
in  the  direction  which  the  first  resolution  indicates.  The  English 
view  is  that  we  should  rest  where  we  are,  and  for  that  reason  I 
venture  to  say,  firom  our  point  of  view,  the  resolutions  alone  of 
the  American  committee  are  subject  to  serious  objections. 

Mr.  Angier  :  I  beg  strongly  to  urge  the  proposal  to  erase  the 
preambles.  They  are  of  no  use,  and  they  do  not  meet  with  the 
approval,  apparently,  of  a  large  section  of  the  Conference.  I 
think  the  second  sentence  is  quite  sufficient  as  a  resolution  for  us 
to  pass. 

The  President  :  M.  Marais  agrees  to  withdraw  the  first  recital 
from  his  proposition,  and  leave  it  thus:  ^*  Considering  that  no 
nation  can  beforehand  alienate  its  liberty  of  action  with  regard  to 
the  right  of  maritime  capture  without  possibly  compromising  its 


Digitized  by 


Google 


(     298    ) 

means  of  carrying  on  war,  the  Association  is  of  opinion  that  it 
is  not  desirable  to  pass  a  resolution  regarding  the  subject  under 
discussion.** 

Mr.  Angier  thought  that  unanimity  would  be  more  easily- 
obtained  by  making  the  resolution  as  simple  as  possible,  and  that 
there  was  no  object  in  setting  forth  the  opinion  expressed  in  the 
second  recital. 

Mr.  T.  G.  Carver  agreed  with  hin4, 

M.  Marais  agreed  to  this  course,  and  the  President  stated 
that  the  resolution  now  stood  thus  : — 

"  ^Association  est  d'avis  qu'il  n*y  a  pas  lieu  de  prendre  une 
resolution  en  ce  qui  conceme  la  question  en  discussioiL'* 

"The  Association  is  of  opinion  that  there  is  no  occasion 
to  pass  any  resolution  regarding  the  subject  under 
discussion.*' 

The  resolution  in  this  form  was  put  to  the  meeting  and  carried 
with  three  dissentients. 

Sir  Walter  Phillimore,  as  chairman  to  the  Executive  Council, 
then  presented  its  report  for  the  past  year. 


Report  of  Executive  Council. 

During  the  past  year  the  Executive  Council  has  met  in  London 
five  times,  and  has  received  reports  from  time  to  time  as  to 
the  proceedings  of  the  various  special  Committees.  Reports  from 
these  Committees  on  the  Hague  Convention,  Marine  Insurance 
Rules,  and  the  Execution  of  Foreign  Judgments,  and  the  Im- 
munity of  Private  Property  from  Capture  at  Sea,  have  already 
been  presented  to  the  Conference. 

By  the  kind  invitation  of  the  Rouen  Chamber  of  Commerce 
and  the  Municipality  of  that  city,  the  Association  has  been 
enabled  to  meet  for  the  first  time  in  France  under  the  most 
favourable  circumstances,  in  a  city  peculiarly  fitted  by  its  anti- 
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quarian  interests  and  its  commercial  importance  for  the  reception 
of  such  a  gathering. 

The  following  members  of  the  Association  have  died  during 
the  past  year : — 

Rear-Admiral  P.  H.  Colomb,  R.N.,  London. 
Evelyn  Lowther  Fawcett,  Esq.,  Constantinople. 
The  Hon.  W.  C.  Endicott,  Massachusetts. 
Consul  W.  RoHSS,  Gothenburg. 
His  Excellency  C.  H.  Schweigaard,  Christiania. 

Since  the  last  Conference,  thirty-three  gentlemen  have  been 
elected  members  of  the  Association.  A  financial  statement  has 
been  prepared  and  will  be  printed  in  the  proceedings  of  the 
Conference. 

On  behalf  of  thd  Executive  Council : — 

Walter  G.  F.  Phillimore,  Chairman. 

Joseph  G.  Alexander,    j  Hon.  Gen, 
George  G.  Phillimore,  J        Sees, 

The  Report  was  adopted  by  the  Conference. 

Sir  Walter  Phillimore,  on  behalf  of  the  Executive  Council, 
proposed  the  election  of  the  following  additional  officers  of  the 
Association  : — 

Honorary  Vice-President  for  France — 

M.  Richard  Waddington,  Senator  of  the  Department 
of  the  Seine  Infifrieure,  President  of  the  Rouen 
Chamber  of  Commerce. 

Vice-Presidents  for  France : — 

M.  Arthur  Desjardins,  premier  avocat-g^n^ral  k  la  Cour 

de  Cassation,  Paris. 
M.   Octave  Marais,   ancien    bitonnier  de  Tordre  des 

avocats,  Rouen. 

Vice-President  for  the  United  States^ 

Hon.  Robert  D.  Benedict,  LL.D.,  New  York  City,  N.Y. 
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Vice-President  for  Japan  — 

M.  Sakuy6  Takahashi,  Professor  of  International  Law 
at  the  Imperial  Naval  College  of  Tokyo. 
Members  of  the  Council : — 

M.  AuTRAN,  docteur  en  droit,  Marseilles. 

M.   Fromageot,   docteur    en    droit,  avocat    \    la    cour 

d*appel,  Paris. 
M.  Gov  ARE,  docteur  en  droit,  avocat  k  la  cour  d*appel, 

Paris. 
M.    Ernest    Deshayes,    President    de    la    Sod^tt^   de 

Defense  des  Int^xets  de  la  VaU^  de  la  Seine,  Rouen. 
M.  Emile  Stocquart,  docteur  en  droit,  avocat  k  la  cour 

d'appel,  Brussels. 

These  gentlemen  were  declared  duly  elected. 

Sir  Walter  Phillimore  also  announced  that  the  following 
gentlemen  had  been  appointed  to  constitute  the  Committee  on 
Foreign  Judgments. 

For  Belgium : — 

Dr.  Stocquart,  Brussels. 

M.  Vauthier,  professeur  \  Tuniversitc  hbre  de  Bruxelles. 
M.  Jules  Leclercq,  vice-president  du  tribunal  de  premise 
instance,  Bruxelles. 

Subject  to  the  consent  of  the  two  latter  gentlemen  being  obtained.^ 

For  France  : — 

M.  Octave  Marais. 
M.  Govare. 
M.  Fromageot. 

For  the  United  States  : — 

Hon.  Robert  Benedict,  LL.D.,  New  York. 
Mr.  C.  Brainerd,  New  York. 
Mr.  Eugene  P.  Carver,  Boston. 

'  Both  gentlemea  have  since  declined  to  serve  on  the  Committee,  but 
Messieurs  Arthur  Lacourt  and  Leon  Hennebieg,  avocats  k  la  cour  d'appel, 
dnusels,  have  kindly  consented  to  act  in  their  place. 
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For  Great  Britain : — 

Mr.  J.  Alderson  Foote,  Q.C. 
Mr.  G.  G.  Phillimore. 
Mr.  E.  W.  Sinclair  Cox. 

Sir  Walter  Phillimore  further  suggested,  on  behalf  of  the 
Executive  Council,  that  in  view  of  the  important  questions  having 
to  be  carried  over  from  this  Conference,  it  would  be  desirable 
for  the  Association  to  hold  a  Conference  next  year.  This 
recommendation  was  approved  by  the  Conference. 

Sir  Walter  Phillimore  then  mentioned  that  the  Executive 
Council  had  considered  the  alternatives  of  holding  such  a  Con- 
ference in  Scotland,  at  Glasgow,  Edinburgh,  or  Aberdeen,  or  else 
in  one  of  the  Scandinavian  capitals,  Copenhagen,  Christiania,  or 
Stockholm. 

Mr.  Barclay  mentioned  the  fact  of  the  Glasgow  Exhibition 
being  fixed  for  1901. 

The  Law  of  Prize. 

The  following  paper  contributed  by  the  Hon.  Everett  P. 
Wheeler,  New  York,  was  then  presented  to  the  Conference,  and 
in  the  absence  of  its  author  was  accepted  and  ordered  to  be 
printed  in  the  proceedings. 

TAe  Law  of  Prize  as  affected  by  decisions  upon  Captures  made 
during  tJie  late  War  between  Spain  and  the  United  States. 

The  Constitution  of  the  United  States  of  America  was  framed  at 
a  time  when  the  influence  of  Montesquieu  was  commanding.  The 
theory  of  the  separation  of  the  three  departments  of  Govern- 
ment :  Executive,  Legislative,  and  Judicial,  is  one  of  the  points 
most  insisted  upon  by  the  great  French  jurist.  The  United  States 
Constitution  provides  for  such  a  separation.  Some  of  the  features 
of  this  Constitution  have  been  modified  by  the  stress  of  unex- 
pected situations  that  have  developed  in  the    history    of   the 
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Republic.  But  the  theory  before  mentioned  has  been  closely 
adhered  to.  Neither  in  the  central  Government  of  the  United 
States,  nor  in  those  of  the  separate  States  composing  the  Federation, 
is  there  any  such  thing  as  a  responsible  or  parliamentary  govem 
ment.  And  in  all  the  jurisdictions,  whether  of  the  Federal  or 
State  Courts,  the  right  and  the  duty  of  a  Court  to  annul  a  statute 
which  has  passed  all  the  forms  of  legislation,  on  the  ground  that  it 
is  in  violation  of  the  fundamental  law  or  constitution  of  the  country, 
is  well  recognised,  and  has  been  from  the  foundation  of  the 
Government.  I  am  far  from  suggesting  that  this  absolute 
independence  of  the  judiciary  is  objectionable.  At  the  same 
time  it  must  be  admitted  that  it  sometimes  puts  the  Executive  in 
a  trying  position.  It  is  quite  possible,  and  has  indeed  sometimes 
happened,  that  in  the  administration  of  foreign  relations  the 
Executive  has  determined  upon  a  certain  line  of  policy  which  the 
Courts,  in  cases  coming  before  them  for  adjudication,  have  refused 
to  enforce.  This  has  been  notably  true  in  questions  arising  in 
reference  to  the  rights  of  neutrals  and  the  law  of  prize  and  of 
blockade.  The  policy  of  the  Executive  in  dealing  with  these 
questions  has  been  far  more  liberal  than  one  would  suppose  fh>m 
reading  the  decisions  of  the  Courts  of  Justice. 

This  is  in  large  measure  to  be  attributed  to  the  fact  that  the 
law  of  the  United  States  has  for  its  foundation  the  law  of 
England,  and  that  the  decisions  of  the  English  Courts  have  always 
been  cited  with  great  respect  in  the  tribunals  of  America.  Indeed, 
the  jurisprudence  of  the  United  States  is  based  upon  English 
authorities  to  a  much  greater  extent  than  anyone  would  suppose 
possible,  who  had  not  been  a  careful  student  of  American  law. 
During  the  struggle  between  Napoleon  and  the  older  Govern- 
ments of  Europe,  including  that  of  Great  Britain,  the  extent  of 
the  rights  of  neutrals  became  the  subject  of  frequent  discussion  in 
prize  courts.  The  necessities  of  the  conflict  compelled  both  sides 
to  take  ground,  in  reference  to  foreign  trade,  which  nothing  but 
necessity  could  justify  or  excuse.  The  policy  of  the  British 
Government  on  this  subject,  as  it  existed  at  the  time,  found 
expression  not  only  in  the  celebrated  Orders  in  Council,  but  in 
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the  judgments  of  the  British  prize  courts.  The  Kingdom  of 
Great  Britain  was  fortunate  in  having  for  many  years,  as  the 
Judge  of  the  Court  of  Admiralty,  Sir  William  Scott,  afterwards 
Lord  Stowell.  He  was  a  man  of  extensive  learning,  of  extra- 
ordinary vigour  and  acuteness  of  intellect ;  and  the  luminous  style 
of  his  judgments  makes  them  models  of  judicial  expression. 
These  judgments  were  read  in  America,  and  became  the  founda- 
tion of  the  law  of  prize  as  administered  in  the  Courts  of  the  United 
States.  These  Courts,  during  the  Civil  War  between  the  Northern 
and  Southern  States  of  the  Union,  realised  the  necessity  of 
enforcing  the  law  of  blockade  with  the  utmost  strictness.  The 
decisions  of  Lord  Stowell  were  adopted  as  precedents. 

During  the  late  war  between  the  United  States  and  Spain, 
counsel  who  were  entrusted  with  the  conduct  of  prize  cases  before 
the  Supreme  Court  of  the  United  States,  found  themselves  con- 
fronted with  a  body  of  decisions  which,  on  the  whole,  were  far 
more  favourable  to  the  exercise  of  belligerent  rights  than  to  the 
protection  of  the  rights  of  neutrals.  The  policy  of  the  Executive 
was  more  liberal.  This  was  shown  at  the  outset  of  the  war  by 
the  declared  adhesion  to  the  Declaration  of  Paris.  The  reason 
given  by  the  American  Government  in  1856  for  its  refusal  at  that 
time  to  adhere  to  the  Declaration  of  Paris  was  the  fact  that  this 
failed  to  prohibit  the  capture  of  private  property  at  sea.  At  the 
outset  of  the  Spanish  War,  the  Government  of  Spain  also  declared 
its  adhesion  to  the  Declaration  of  Paris,  and  although  it  reserved 
the  right  to  commission  privateers,  yet  it  did  not  exercise  this 
right.  It  may  fairly  be  said  that  the  Declaration  of  Paris  has  by 
universal  consent  become  a  part  of  the  law  of  nations. 

The  action  of  the  President  in  regard  to  the  Declaration  of 
Paris  is  thus  stated  in  his  Annual  Message  to  Congress,  trans- 
mitted December,  1898  (p.  7)  : 

"  In  further  fulfilment  of  international  duty,  I  issued,  April  26,  1898,  a 
proclamation  announcing  the  treatment  proposed  to  be  accorded  to  vessels 
and  their  cargoes  as  to  blockade,  contraband,  the  exercise  of  the  right  of 
search,  and  the  immunity  of  neutral  flags  and  neutral  goods  under  enemy's 
flag.  A  similar  proclamation  was  made  by  the  Spanish  Government.  In  the 
conduct  of  hostilities  the  rules  of  the  Declaration  of  Paris,  including  absten- 
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tion  from  resort  to  privateering,  have  accordingly  been  observed  by  both 
l)elligerents,  although  neither  was  a  party  to  that  declaration.'* 

It  is  the  opinion  of  two  writers  on  International  Law,  of  the 
highest  rank,  Pistoye  and  Duverdy  ("  Des  Prises,"  vol.  i.  p.  375), 
that  by  the  modem  law,  in  consequence  of  the  Declaration  of 
Paris,  a  vessel  must  be  notified  to  depart  from  before  the 
blockaded  port  before  she  can  be  captured,  and  that  the  contzaiy 
rule  was  the  result  of  the  doctrine  of  the  British  Orders  in  Council 
during  the  Napoleonic  wars,  which  is  now  given  up  by  that 
country. 

"  The  old  rule  was  that  it  was  a  breach  of  blockade  to  enter  upon  a  voyage 
to  the  blockaded  port.  This  rule  is  now  changed,  because  neutrals  are  obliged 
only  to  respect  effective  blockades.  It  may  well  be  that  a  blockade,  of  which 
official  notice  has  been  given,  is  not  an  eflfective  blockade,  or  it  naay  be  that  a 
blockade  which  has  been  established  by  a  sufficient  force  may  have  ceased  to 
exist.  Neutrals  then  have  the  right  to  begin  a  vo3rage  to  a  blockaded  port  in 
order  to  see  if  the  blockade  still  continues.  They  are  only  guilty  when,  while 
the  blockade  continues,  they  actually  endeavour  to  break  it."  * 

In  the  opening  words  of  the  President's  proclamation  of 
April  26,  1898,  reciting  the  fact  of  war  with  Spain,  it  was 
declared  "  to  be  desirable  that  such  war  should  be  conducted 
upon  principles  in  harmony  with  the  present  views  of  nations,  and 
sanctioned  by  their  recent  practice  "  (30  Stat.,  p.  1770). 

This  effect  of  the  Declaration  of  Paris  is  only  an  affirmation 
of  the  original  American  rule,  which  the  stress  of  the  war  with 
Napoleon  led  Lord  Stowell  to  reject.  The  stress  of  the  war  with 
the  South  induced  our  Courts,  at  that  time,  to  follow  to  some 
extent  the  English  rule.  Our  government  had  not  then  declared 
its  adhesion  to  the  Declaration  of  Paris.  But  the  old  American 
rule,  as  laid  down  by  the  Executive,  was  in  accordance  with  this 
statement  of  Pistoye  and  Duverdy. 

^  "  On  consid^rait  comme  une  violation  de  blocus  le  fiut  de  se  dinger  vers 
des  lieux  qui  etaient  bloqu^. '  Aujourd'hui  il  n*en  saurait  etre  m€me,  car  des 
neutres  ne  sont  obliges  de  respecter  que  les  blocus  effectifs ;  or,  il  pent  se 
faire  qu'un  blocus  notifi^  officielleiiient  ne  soit  pas  effectif.  II  peut  mhne  se  £ure 
qa'un  blocus  qui  a  ^t^  etabli  avec  des  forces  suffisantes  ait  cess^  d'ezister ;  les 
neutres  sont  dans  leur  droit  de  se  dinger  vers  un  port  bloqu(^  pour  voir  si  le 
blocus  subsiste  toujours ;  ils  ne  sont  coupables  que  lorsque,  le  blocus  existant, 
iis  cherchent  k  le  violer.*' 
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"  Whcaton  (»  Captures  "  (pp.  342,  343),  quotes  a  letter  from 
the  British  Admiralty  Office,  January  5,  1804  (by  authority  of 
Secretary  of  State  for  Foreign  AflFairs,  p.  342).  In  this  it  is  stated 
that  the  British  Government  "sent  orders  to  Commodore  Hood  not 
to  consider  any  blockade  of  these  islands  as  existing,  unless  in 
respect  to  particular  ports  which  may  be  actually  invested,  and 
then  not  to  capture  vessels  bound  to  such  ports,  unless  they  shall 
previously  have  been  warned  not  to  enter  them." 

This  was  approved  by  the  Government  of  the  United  States 
{Ibid,^  p.  353,  Dispatch,  Mr.  Pinkney  to  Marquis  Wellesley). 

In  this  dispatch  our  Minister  to  the  Court  of  St.  James  adds 

(p.  353)  :— 

'<  No  comment  can  add  to  the  value  of  that  manly  and  perspicuous  exposi- 
tion of  the  law  of  blockade,  and  made  by  England  herself,  in  maintenance  of 
rules  which  have  been  respected  and  upheld  in  all  seasons  and  on  all  occasions 
by  the  Government  of  the  United  States." 

Again,  in  another  dispatch  the  American  Minister  maintains 

(pp.  354,  355) : 

"  That  a  vessel  cleared  or  bound  to  a  blockade  port  shall  not  be  considered 
as  violating  in  any  manner  the  blockade,  unless,  on  her  approach  towards  such 
port,  she  shall  have  been  previously  warned  not  to  enter  it.*' 

Some  of  the  reasons  for  the  historic  policy  of  the  United 
States  are  thus  stated  by  Wheaton  ("  Digest  of  International 
Law,"  vol.  iii.  sect.  405,  p.  659) : 

"The  policy  of  the  United  States  is  to  maintain  neutral  immunities  for  the 
following  reasons  :  (i)  The  probabilities  of  war  are  far  less  with  us  than  with 
the  great  European  States.  From  the  nature  of  things,  points  of  friction 
between  the  United  States  and  foreign  nations  are  comparatively  few.  We 
have  an  ocean  between  us  and  the  great  armed  camps  of  the  Old  World ;  and, 
while  there  are  innumerable  questions  as  to  which  one  European  State  may 
come  into  collision  with  another,  the  only  points  as  to  which  we  would  be 
likely  to  come  into  collision  with  an  European  Slate  are  those  concerned  in  the 
maintenance  of  neutral  rights.  It  was  to  maintain  such  rights  that  we  went  to 
war  in  181 2 ;  and  except  during  the  abnormal  and  exceptional  spasm  of  the 
late  Civil  War,  our  national  life  has  heretofore  been  the  life  of  a  neutral  and 
vindicator  of  neutral  rights ;  and  neutrality,  when  our  system  took  shape,  was 
arduous.  The  world  was  absorbed  in  the  tremendous  contest  between  France 
on  the  one  side  and  England,  with  her  allies,  on  the  other.  At  times  we  were 
he  only  civilised  power  that  remained  neutral.     Threats  and  blandishments 
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(Were  used  both  by  France  and  England  to  drive  us  from  ovr  position ;  but  thai 
position  was  not  only  defined  and  defended,  under  General  Washington's 
administration,  in  papers  so  able  and  just  as  to  be  the  basis  of  all  future 
proclamations  of  neutrality,  but  was  adhered  to  though  necessitating  a  war  for 
its  defence.  Our  international  attitude  is,  from  the  nature  of  things,  that  of 
neutrality  ;  and  of  the  rights  of  neutrals  we  are,  from  the  necessity  of  the  case, 
the  peculiar  champions.  (2)  Although  the  richest  country  in  the  world,  our 
traditions  and  temper  are  adverse  to  large  naval  and  military  establishments. 
(3)  The  idea  of  pacific  settlement  of  disputed  international  questions  is  one  <;f 
growing  power  among  us ;  the  horror  of  war  has  not  been  diminished  by  the 
experience  of  the  Civil  War.  There  is  no  country  in  the  world  where  love  of 
order  is  so  great,  and  in  which  public  peace  is  kept  by  an  army  and  navy  ») 
small.  It  would  be  hard  to  convince  the  people  of  the  United  States  that  the 
immense  and  exhausting  armaments  of  the  great  European  States  are  not  in 
part  caused  by  the  assigning  of  undue  power  to  belligerents,  and  that  one  of 
^e  best  ways  of  inducing  a  gradual  lessening  of  these  armaments  would  be  the 
reduction  of  these  powers." 

In  the  preface  to  the  same  work,  second  edition,  vol.  i.,  Wheaton 
does  no  more  than  justice  to  the  traditional  policy  of  the  United 
States  upon  the  subject : 

**In  Mr.  Fillmore's  second  annual  message,  in  a  passage  understood  to 
have  been  furnished  by  Mr.  Webster,  then  Secretary  of  State,  we  were  told 
that  one  of  the  most  eminent  of  British  Statesmen  said  in  Parliament,  while 
a  Minister  of  the  Crown,  *  that  if  he  wished  for  a  guide  in  a  system  of  neutraliiy 
he  should  take  that  laid  down  by  America  in  the  days  of  Washington  and  the 
secretaryship  of  Jefferson.*  And  we  see,  in  fact,  that  the  Act  of  Congress  of 
i8i8  was  followed  the  succeeding  year  by  an  Act  of  the  Parliament  of  Englanil 
substantially  the  same  in  its  general  provisions. 

**  The  policy  of  the  United  States  in  1793  constitutes  an  epoch  in  the 
development  of  the  usages  of  neutrality.  There  can  be  no  doubt  that  it  wa> 
intended  and  believed  to  give  effect  to  the  obligations  then  incumbent  upon 
neutrals.  But  it  represented  by  far  the  most  advanced  existing  opinions  as  to 
what  those  obligations  were ;  and  in  some  points  it  even  went  further  than 
authoritative  international  custom  has  up  to  the  present  time  advanced.  In 
the  main,  however,  it  is  identical  with  the  standard  of  conduct  which  is  now 
adopted  by  the  community  of  nations." 

We  have  now  to  compare  with  these  statements  as  to  the 
policy  adopted  by  the  Executive  of  the  United  States,  the 
decisions  of  the  United  States  Supreme  Court  made  during  the 
late  war. 
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I.  Sufficiency  of  Blockade. 

In  the  case  of  the  Olinde  Rodriguez^  a  question  arose  as  to 
the  sufficienqr  of  the  blockade  at  the  i)ort  of  San  Juan.  The 
steamer  Olinde  Rodriguez  was  captured  by  the  cruiser  Yosemite, 
She  was  a  French  mail  steamer,  and  the  port  of  San  Juan  was  one 
of  her  regular  ports  of  call.  The  proclamation  of  the  President 
declaring  San  Juan  in  a  state  of  blockade,  was  issued  June  27, 
1898.  After  this  proclamation  the  steamer  entered  the  port, 
came  out  of  it,  was  signalled  by  the  Yosemite^  and  had  an  official 
warning  of  the  blockade  of  that  port  entered  in  her  log.  On  a  subse- 
quent voyage  she  was  captured  by  the  cruiser  New  Orleans^  on  the 
ground  that  she  was  then  attempting  to  run  the  blockade.  The 
Judge  of  the  Court  of  first  instance  held  that  the  blockade  of 
San  Juan  was  not  an  effective  blockade,  and  rehed  upon  earlier 
cases,  in  which  it  was  held  that  the  presence  of  one  blockading 
vessel  off  a  port  was  not  sufficient  to  make  the  blockade  effective. 
On  this  point  he  was  over-ruled  by  the  Supreme  Court  of  the 
United  States. 

Mr.  Chief  Justice  Fuller,  delivering  the  opinion  of  the  Court, 
says : 

"  The  fourth  maxim  of  the  Declaration  of  Paris  (April  16,  1856),  was  : 
■*  Blockades,  in  order  to  be  binding,  must  be  effective,  that  is  to  say,  main- 
tained by  a  force  sufficient  really  to  prevent  access  to  the  coast  of  the  enemy.' 
Manifestly  this  broad  definition  was  not  intended  to  be  literally  applied.  The 
object  was  to  correct  the  abuse,  in  the  early  part  of  the  century,  of  paper 
blockade  where  extensive  coasts  were  put  under  blockade  by  proclamation, 
without  the  presence  of  any  force,  or  an  inadequate  force  ;  and  the  question  of 
what  might  be  sufficient  force  was  necessarily  left  to  be  determined  according 
xo  the  particular  circumstances. 

"  This  was  put  by  Lord  Russell  in  his  note  to  Mr.  Mason,  of  February  10, 
1861,  thus : 

**  *  The  Declaration  of  Paris  was,  in  truth,  directed  against  what  were  once 
termed  *  paper  blockades,'  that  is,  blockades  not  sustained  by  any  actual  force, 
or  sustained  by  a  notoriously  inadequate  naval  force,  such  as  an  occasional 
appearance  of  a  man-of-war  in  the  ofiing  or  the  like.  The  interpretation, 
iherefore,  placed  by  Her  Majesty's  Government  on  the  Declaration  was,  that 
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a  blockade,  in  order  to  be  respected  by  neutrals,  miust  be  practically  efiective. 
It  is  proper  to  add  that  the  same  view  of  the  meaning  and  effect  of  the  articles 
of  the  Declaration  of  Paris,  on  the  subject  of  blockades,  which  is  above 
explained,  was  taken  by  the  representative  of  the  United  States  at  the  Court  of 
St.  James  (Mr.  Dallas)  during  the  communications  which  passed  between  the 
two  governments  some  years  before  the  present  war  with  a  view  to  the  accession 
of  the  United  States  to  that  Declaration.'  (Hall's  Int.  Law,  sect.  260, 
p.  730,  note.) 

**The  quotations  from  the  Parliamentary-  debates  of  May,  1 861,  given  by 
Mr.  Dana  in  note  233  to  the  eighth  edition  of  *  Wheaton  on  International  Law/ 
afford  interesting  illustrations  of  what  was  considered  the  measure  of  effective- 
ness ;  and  an  extract  is  also  there  given  from  a  note  of  the  Department  of 
Foreign  Affairs  of  France,  of  September,  1 861,  in  which  it  is  defined  as 
*  forces  sufficient  to  prevent  the  ports  being  approached  without  exposure  to  a 
certain  danger.' 

"  Such  is  the  settled  doctrine  of  the  English  and  American  Courts  and 
publicists,  and  it  is  embodied  in  the  second  of  the  instructions  issued  by  the 
secretary  of  the  navy  (June  20,  1898,  General  Order  No.  492) :  '  a  blockade  to 
be  effective  and  binding  must  be  maintained  by  a  force  sufficient  to  render 
ingress  to  or  egress  from  the  port  dangerous.* 

**  Clearly,  however,  it  is  not  practicable  to  define  what  degree  of  danger 
shall  constitute  a  test  of  the  efficiency  and  validity  of  a  blockade.  It  is  enough 
if  the  danger  is  real  and  apparent." 

The  Court  held  that  the  question  of  effectiveness  was  not  to 

be  controlled  by  the  number  of  blockading  ships.     The  opinion 

refers  to  the  treaty  between  France  and  Denmark  in  1742,  to  the 

treaty  of  1760  between  Holland  and  the  two  Sicilies,  and  to  the 

treaty  between  Prussia  and  Denmark  of  181 8.   In  all  these  treaties 

it  was  stipulated  that  the  presence  of  more  than  one  belligerent 

vessel  should  be  essential  to  the  validity  of  a  blockade.     But  the 

Court  holds  that  such  particular  agreements  between  nations  are 

not  of  special  importance  in  fixing  general  international  law,  and 

concludes : 

"That  if  a  single  modem  cruiser  blockading  a  port  renders  it,  in  fact^ 
dangerous  for  other  craft  to  enter  the  port,  that  is  sufficient ;  since  thereby  the 
blockade  is  made  practically  effective." 

The  Yosemite,  the  steamer  which  first  maintained  that  blockade, 
was  an  American  merchant  ship  converted  into  an  auxiliary 
truiser.  Her  maximum  speed  was  15  J  knots.  She  mounted 
eighteen  guns,  the  largest  of  which  was  5  inch,  their  greatest  range 
31  miles.  The  New  Orleans  was  an  armoured  cruiser  whose 
maximum  speed  was  22  knots.     She  mounted  twenty-four  guns, 
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the  largest  of  which  were  6  inch,  and  their  maximum  range  was 
5i  nautical  miles.  Moving  at  maximum  speed,  she  could  cover 
in  ten  minutes  any  point  in  a  circle  nuieteen  miles  in  diameter,  and 
her  electric  search-light  could  sweep  the  sea  at  night  fqr  ten  miles 
distant.  Obviously,  a  blockade  by  such  a  vessel  was  sufficient 
where  the  entrance  to  the  blockaded  port  was  by  one  channel 
only.  On  the  other  hand,  it  is  quite  easy  to  see  that  a  port  might 
have  several  channels  separated  by  a  distance  of  ten  or  more 
miles,  and  that  in  such  a  case  a  blockade  by  one  cruiser  only 
would  not  be  sufficient. 


2.  Intent  to  Run  a  Blockade* 

In  the  same  case,  the  Court  held  that  there  was  not  sufficient 
proof  that  the  steamer  in  question  intended  to  run  the  blockade. 
It  was  shown  that  her  consignee  had  requested  the  captain  to 
stop  at  San  Juan  and  take  fifty  first-class  passengers.  This  was  a 
temptation  to  enter  there.  But  the  Court  held  that  the  un- 
contradicted evidence  from  the  ship's  officers  to  the  effisct  that 
there  was  no  intention  to  run  the  blockade  of  the  port,  was 
controlling.  In  dealing  mth  this  question  of  evidence,  the  Court 
says  : 

**The  evidence  of  evil  intent  must  be  clear  and  convincing  before  a 
merchant  ship  belonging  to  citizeas  of  a  friendly  nation,  will  be  condemned." 

On  the  other  hand  the  Court  held  that  the  movements  of  the 
steamer  were  sufficiently  suspicious  to  warrant  a  belief  on  the  part 
of  the  captors  that  she  was  endeavouring  to  draw  them  within  range 
of  the  shore  batteries,  under  cover  of  which  she  could  safely  enter, 
and  on  this  ground  awarded  restitution  of  the  prize  without 
damages,  and  imposed  upon  the  owner  payment  of  the  costs  and 
expenses  incident  to  her  custody  and  preservation. 

In  the  case  of  the  Newfoundland^  the  Court  also  had  to  deal 
With  the  question  of  actual  intent  to  run  the  blockade.  The 
vessel  in  that  case  was  captured  near  the  port  of  Havana.     There 
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also  the  allegation  of  the  captors  was  that  the  vessel  was  loitering 
near  a  blockaded  port,  and  manoeuvring  to  get  under  the  protection 
of  the  shore  batteries.  There  was  the  additional  circumstances  of 
suspicion  that  the  vessel  had  been  warned  off  one  port  in  the 
Island  of  Cuba,  and  was  sailing  westward,  ostensibly  with  the 
view  of  passing  around  the  western  end  of  the  island,  whereas  her 
nearest  route  to  her  port  of  destination  would  have  been  to 
eastward,  passing  around  the  eastern  end  of  the  island.  This, 
however,  was  held  not  to  be  controlling. 

In  short,  in  dealing  with  evidence  of  actual  intent  to  run  a 
blockade,  the  Supreme  Court  of  the  United  States  has  shown 
liberality  towards  neutrals,  and  has  exacted  from  the  captors  very 
decisive  proof  of  intent  to  violate  the  blockade. 

On  the  other  hand,  in  the  case  of  the  Adula^  the  Court 
followed  the  most  strict  of  the  decisions  during  the  Napoleonic 
wars  and  the  Civil  War  of  the  United  States.  There  was  no 
serious  question  in  this  case  as  to  the  intent  of  the  Adula.  She 
was  a  British  ship  chartered  by  a  Cuban  to  go  from  Kingston  in 
the  Island  of  Jamaica  to  Guantanamo  and  Santiago,  in  the  Island 
of  Cuba.  She  went  in  ballast,  with  no  cargo,  and  for  the  purpose 
of  taking  off  refugees.  She  had  been  engaged  in  this  business  on 
several  prior  voyages,  with  the  consent  of  the  United  States 
Government.  The  Court  held  in  the  first  place  that  to  consti- 
tute a  vaUd  blockade  it  was .  not  necessary  that  any  official  notice 
of  the  blockade  should  have  been  given.  Neither  Guantanamo 
nor  Santiago  were  included  in  the  proclamation  of  the  President, 
declaring  what  ports  in  the  Island  of  Cuba  should  be  considered 
as  blockaded.  But  the  Court  held  that  it  was  competent  for  the 
commander  of  the  squadron  off  these  ports  to  maintain  a  blodt- 
ade  there,  and  that  notice  of  a  blockade  de  facto  was  sufficient 
to  charge  a  ship  sailing  for  such  a  port  with  the  intent  to 
violate  it  It  appeared  that  the  Adula,  which  was  a  slow  vessel, 
haying  a  speed  of  only  eight  knots,  was  instructed  to  request  per- 
mission to  enter  these  ports,  and  the  speed  of  the  vessels  main- 
tainmg  the  blockade  was  such  that  any  attempt  on  her  part  to  mn 
•  *  176  United -States  Keporis,  p.  361. 
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the  blockade  would  have  been  futile.  No  attempt  was  made. 
Permission  was,  in  fact,  requested,  and  indeed  the  Adula  was  at 
anchor  when  she  was  seized.  Nevertheless,  the  Court  adhered 
to  the  letter  of  earlier  decisions :  that  the  mere  fact  of  sailing  for  a 
|)ort  known  to  be  blockaded,  subjects  the  vessel  so  sailing  to  con- 
demnation, and  that  it  is  unlawful  even  to  ask  permission  to  enter. 
It  was  further  held  that  the  case  was  not  altered  by  the  fact  that 
the  port  of  Guantanamo,  at  the  time  of  the  capture,  was  and  had 
been  for  over  two  weeks  in  the  exclusive  possession  of  the  United 
States  naval  and  military  authorities.  The  city  of  Guantanamo 
was  inland  on  a  small  stream,  not  navigable,  and  distant  several 
miles  from  the  bay. 

In  this  latter  case,  four  justices  of  the  Supreme  Court  dis- 
sented, and  the  decision  was,  therefore,  by  a  majority  of  but  one 
judge.  It  is  also  to  be  observed  that,  on  the  point  last  mentioned,, 
the  decision  was  at  variance  with  that  of  the  Commission  created 
by  the  Treaty  of  Washington  (187 1),  to  dispose  of  the  matters 
in  difference  between  the  United  States  and  Great  Britain  growing 
out  of  the  Civil  War  in  the  United  States  (1861-1865). 

That  Commission,  which  was  an  International  Court,  were  of 
the  opinion  that  the  law  was  otherwise. 

The  Commission  was  composed  of  one  commissioner 
appointed  by  Great  Britain,  one  appointed  by  the  United  States 
and  an  Italian  commissioner  (Count  Corti)  agreed  upon  by  both 
parties.  A  claim  was  presented  to  it  by  a  British  subject  for 
cargo  seized  upon  the  Circoisian^  which  had  sailed  for  the  port  of 
New  Orleans  before  that  port  was  captured  by  the  Federal  troops. 
During  the  voyage  the  capture  took  place.  A  majority  of 
the  Supreme  Court  held  that  inasmuch  as  the  country  in  the 
vicinity  of  New  Orleans,  forming  part  of  the  port,  was  still  in  the 
possession  of  the  Confederates,  the  blockade  could  not  be  con- 
sidered as  having  been  raised.  To  use  the  language  of  the  Court 
(2  Wallace  Repofrts,  141) :  ^ 

'  The  rqx)rt  of  the  agent  of  the  United  States  (Robert  S.  Hale)  upon  this 
case,  is  contained  in  vol.  vi..  of  Papers  relating  to  Treaty  of  Washington^ 
pp,  141  to  148.  •        . 


Digitized  by 


Google 


(     3"     ) 

^*The  rebel  mayor  and  council  were  deposed.  There  was  no  armed 
Resistance,  but  the  city  was  bitterly  disaffected,  and  was  kept  in  order  only  In- 
severe  military  discipline,  and  the  rebel  army  was  still  organised  in  the 
vicinity." 

A  majority  of  the  Commission  were  of  the  opinion  that  the 
decision  of  the  majority  of  the  Supreme  Court  in  this  case  was 
erroneous,  and  awarded  damages  to  the  owner  of  the  CirceLssiax 
for  the  capture.  It  is  plain,  from  the  dissenting  opinion  of 
Commissioner  Frazer,  that  his  dissent  was  based  upon  the  pro- 
position that  the  port  of  New  Orleans  was  not  in  the  possession 
of  the  United  States  at  the  time  the  Circassian  was  captured, 
although  the  city  was.  He  substantially  admits  that  the 
Circassian  would  not  have  been  subject  to  capture  if  the  whole 
port  had  been  in  possession  of  the  United  States,  This  was  a 
much  stronger  case  for  the  captors  than  that  of  the  Adula.  There 
was  no  question  that  it  was  the  intent  of  the  Circassicin  when  she 
sailed  to  run  the  blockade,  if  she  could,  whereas  it  was  equally 
clear  that  it  was  never  the  intention  of  the  Adula  to  run  the 
blockade. 

This  case  is  a  notable  illustration  of  what  has  been  already 
stated,  that  the  United  States  Supreme  Court  has  often  felt  itself 
constrained  by  previous  decisions  to  decide  cases  of  a  public 
character  pending  before  it  in  a  manner  at  variance  with  the 
declared  policy  of  the  Executive. 

The  special  message  of  the  President,  sent  to  Congress 
April  II,  1898,  expresses  the  intention  of  the  United  States 
Government  in  undertaking  to  intervene  in  Cuba. 

Page  11:"  The  grounds  for  such  intervention  may  be  briefly 
summarised  as  follows : 

*' First :  In  the  cause  of  humanity,  and  to  pat  an  end  to  the  barbarities, 
bloodshed,  starvation,  and  horrible  miseries  now  existing  there,  and  which  the 
parties  to  the  conflict  are  either  unable  or  unwilling  to  stop  or  mitigate.  It  is 
no  answer  to  say  that  this  is  all  in  another  country,  belonging  to  another  naticm, 
and  is,  therefore,  none  of  our  business.  It  is  especially  oar  duty,  for  it  is  right 
at  our  door." 

On  the  day  011  which  this  message  w^  sei^t  to  the  Congress, 
the  President  received,  by  previous  arrangement,  a  visit  from  the 
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Ambassadors  of  Great  Britain,  France,  Germany  and  Italy,  the 
Russian  CAargi  d* Affaires^  and  the  Austrian  Minister.  Sir  Julian 
Pauncefote,  the  British  Ambassador,  as  dean  of  the  diplomatic 
corps,  presented  a  note  signed  by  the  six  visitors  in  their  respec 
tive  capacity,  appealing  '^  to  the  feelings  of  humanity  and  modera- 
tion of  the  President  and  of  the  American  people,  in  their 
existing  differences  with  Spain,"  and  expressing  "a  hope  that 
further  negotiations  will  lead  to  an  agreement  which,  while 
securing  the  maintenance  of  peace,  will  afford  all  necessary 
guarantees  of  the  re-establishment  of  order  in  Cuba." 

The  President's  response  echoed  the  hope  of  a  peace  secured 
by  "  the  necessary  guarantees  for  the  re-establishment  of  order  in 
the  island,  so  terminating  the  chronic  condition  of  disturbance 
there,  which  so  deeply  injures  the  interest,  and  menaces  the  tran- 
quility of  the  American  nation  by  the  character  and  consequences 
of  the  struggle  thus  kept  up  at  our  door,  besides  shocking  its 
sentiment  of  humanity." 

In  view  of  the  statements  made  thus  explicitly  to  the  Ambas- 
sadors of  the  neutral  powers,  contemporaneously  with  the  message 
to  the  Congress,  and  published  to  the  world  as  the  declaration, 
intention,  and  purpose  of  the  United  States,  it  is  not  surprising 
that  a  neutral,  residing  in  Jamaica,  should  have  felt  justified  in 
sending  a  vessel  to  a  port  in  Cuba  in  the  possession  of  the  United 
States,  respecting  which  no  official  blockade  had  been  declared, 
for  the  purpose  of  asking  permission  to  take  away  refugees. 
This  belief  on  the  part  of  the  neutral  was  fortified  by  the 
fact  that  the  United  States  Government  itself  had  previously 
chartered  from  this  neutral  owner  the  very  ship  that  was  after- 
wards seized,  to  go  to  a  blockaded  port,  Cienfuegos,  and  bring 
away  refugees. 

It  was  of  more  importance  to  the  United  States  to  have  her 
undertake  this  last  voyage  than  any  previous  one.  If  the  earlier 
refugees  whom  the  Adnla  took  away  had  not  been  removed,  they 
would  not  have  been  a  burden  upon  the  resources  of  the  United 
States ;  but  the  refugees  whom  the  Adula  went  fop  at  the  end  of 
.June  did  become  a  burden  of  a  mos(t  sericms  character.     It  would 
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have  been  a  distinct  advantage  to  the  United  States  in  their 
military  operations  if  the  Adula  had  been  allowed  to  go  to  the 
entrance  of  Santiago  Harbour;  and  take  away  as  many  non- 
combatants  and  neutrals  from  that  city  as  she  could  carry.  But  a 
majority  of  the  Court  held  that  relief  in  the  premises  must  be  had 
from  the  Executive,  and  not  from  the  Court. 

In  view  of  this  decision  it  is  interesting  to  refer  to  a  declaration 
of  the  President  of  the  United  States  made  just  after  the  treaty 
of  peace. 

In  his  message  to  the  Congress  in  December,  1898,  the 
following  statement  is  made  of  the  lesson  taught  from  the  experience 
of  the  war  (p.  37): 

"  The  experiences  of  ihe  last  year  bring  forcibly  home  to  us  a  sense  of  the 
burdens  and  the  waste  of  war.  We  desire,  in  common  with  most  civilised 
nations,  to  reduce  to  the  lowest  possible  point  the  damage  sustained  in  time  of 
war  by  peaceable  trade  and  commerce.  It  is  true  we  may  suffer  less  in  such 
cases  than  other  communities,  but  all  nations  are  damaged  more  or  less  by  the 
state  of  uneasiness  and  apprehension  into  which  an  outbreak  of  hostilities 
throws  the  entire  commercial  world.  It  should  be  our  object,  therefore,  to 
minimise,  so  far  as  practicable,  this  inevitable  loss  and  disturbance.  This 
purpose  can  probably  best  be  accomplished  by  an  international  agreement 
to  regard  all  private  property  at  sea  as  exempt  from  capture  or  destruction  by 
the  forces  of  belligerent  powers.  ^The  United  States  Government  has  for 
many  years  advocated  this  humane  and  beneficent  principle,  and  is  now  in 
position  to  recommend  it  to  other  powers  without  the  imputation  of  selfi^ 
motives.  I  therefore  suggest  for  your  consideration  that  the  Executive  be 
authorised  to  correspond  with  the  Governments  of  the  principal  maritime 
powers  with  a  view  to  incorporating  into  the  permanent  law  of  civilised 
nations  the  principle  of  the  exemption  of  all  private  property  at  sea,  not 
contraband  of  war,  from  capture  or  destruction  by  belligerent  powers." 

The  purpose  thus  declared  is  in  pursuance  of  the  historic 
policy  of  the  United  States.  Under  date  of  August  i,  i8a3, 
Mr.  Adams,  then  Secretary  of  State,  wrote  to  Mr.  Middleton, 
United  States  Minister  to  Russia  : 

"The  principle  upon  which  the  Government  of  the  United  States  now 
offers  this  propo»il  to  the  civilised  world  is,  that  the  same  precepts  of  justice, 
of  charity,  and  of  peace,  under  .the  influence  of  which  Christian  nations  have, 
by  common  consent,  exempted  private  property  on  shore  from  the  destruction 
or  depredation  of  war,  require  the  same  exemption  in  favour  of  priifate 
property  upon  the  sea.     If  there  be  any  objection  to  this  conciusioD»  I  kftxyir 
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not  in  what  it  consists ;  and  if  any  should  occur  to  the  Russian  Government, 
wie  only  wish  that  it  may  be  made  the  subject  of  amicable  discussion."  ' 

Mr.  Seward,  the  Secretary  of  State,  in  addressing  the  United 
States  Ministers  in  European  countries,  April  24,  1861,  wrote : 

"For  your  own  information  it  will  be  sufficient  to  say  that  the  President 
adheres  to  the  opinion  expressed  by  my  predecessor,  Mr.  Marcy,  that  it  would 
be  eminently  desirable  for  the  good  of  all  nations  that  the  property  and  eflfects 
of  private  individuals,  not  contraband,  should  be  exempt  from  seizure  and 
confiscation  by  national  vessels  in  maritime  war."* 


3.  Position  of  Cubans  during  the  War, 

An  interesting  question  in  this  connection  arose  in  the  case  of 
the  Benito  Esteng:r?  It  was  maintained  by  the  counsel  for  thp 
ship  that  the  declared  policy  of  the  United  States,  which  has 
previously  been  stated,  in  reference  to  the  inhabitants  of  the  Island 
of  Cuba,  put  them  in  the  position  of  friends,  and  that  a  vessel 
belonging  to  a  person  who  had  been  a  Spanish  subject,  but  who 
was  a  Cuban  and  friendly  to  the  insurgents,  could  not  lawfully  bp 
captured.  The  majority  of  the  Court,  however,  held  otherwise, 
and  adhered  to  the  old  rule  "  that  in  war  the  citizens  or  subjects 
of  the  belligerents  are  enemies  to  each  other,  without  regard  to 
individual  sentiments  or  disposition,  and  that  political  status 
determines  the  question  of  enemy  ownership." 

In  this  case  also,  the  Court  adhered  to  the  rigour  of  the  old 
decisions  in  reference  to  a  transfer  of  the  legal  title  to  a  ship  to  a 
neutral  owner  during  a  war.  The  Cuban  owner,  pending  the  war, 
had  executed  a  bill  of  sale  of  the  ship  to  a  British  subject.  The 
burden  of  showing  the  bona  fides  of  a  sale  under  such  circumstances 
was  held  to  be  upon  the  claimant,  and  very  positive  evidence  was 
exacted  in  support  of  the  bona  fides  of  the  sale. 

It  must  be  admitted  in  this  case  that  the  fact  that  the  former 

^  Adams  to  Middleton  :  Wharton*s  Int.  Law  Dig.,  vol.  iii.,  sect.  342, 
]>.  261. 

•  Wharton's  Int.  Law  Dig.,  vol.  iii.,  sect.  342,  p.  275. 
•176  United  States  Reports,  p.  568 
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owner  was  on  board  the  ship  at  the  time  of  the  capture,  and  was 
evidently  interested  in  her  movements,  though  not  positively 
directing  them,  was  very  suspicious. 


4,  Fishing  Boats. 

In  another  of  the  prize  cases  ^  the  Supreme  Court  (also  by  a 
divided  vote)  showed  a  greater  disposition  than  in  the  case  of  the 
Adula^  to  recognise  the  growth  and  development  of  international 
law.  In  that  case  and  in  others  which  were  involved  in  it, 
blockading  vessels  of  the  United  States  had  captured  numerous 
small  fishing  boats  which  were  engaged  in  catching  fish  off  thc 
shore  of  the  Island  of  Cuba,  for  domestic  consumption.  The 
case  was  argued  with  great  learning  and  ability  by  the  counsel  for 
the  fishermen,  and  he  succeeded  in  convincing  the  Court  that  by 
international  law,  by  the  general  consent  of  civilised  nations,  and 
independently  of  express  treaty,  fishing  vessels  honestly  pursuing 
the  calling  of  catching  and  bringing  in  fresh  fish  were  exempt 
from  capture. 

The  Court  recognised  that  such  a  calling  might  often  be  made 
a  pretext  for  obtaining  information  as  to  the  coast  and  the  fleet  of 
2tn  enemy.  Several  cases  were  cited,  in  which  the  fishery  was 
held  to  have  been  such  a  pretext  in  the  British  Channel  during 
the  Napoleon  wars.  The  decision  does  not  impair  the  right  of 
'one  belligerent  to  seize  fishing  boats  shown  to  be  actually  engaged 
in  obtaining  information  for  the  other  belligerent. 


5.  Mail  Steamers. 

In  the  case  of  the  Panama  *  it  was  argued  by  counsel  for  ihtr 
owners  that  under  the  modem  law  of  civilised  nations  mail 
steamers  were  exempt  from  capture:  and  further,  that  under  the 
circumstances  of .  that  case  the  United  States  must  ibe  considered 

'  The  PaqiteU  Hqbawty  175  United  States  Reports,  p.  354. 
•  176  United  States  Reports,  p.  535* 
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as  having  consented  to  the  voyage,  and  thereby  impliedly  waived 
the  right  to  sei?e  the  vessel. 

The  Panama  was  a  Spanish  mail  steamer  engaged  in  trans- 
porting passengers,  mails,  and  freight  between  New  York  and 
Havana.  She  was  cleared  by  the  United  States  authorities  from 
the  New  York  Custom  House,  and  sailed  from  New  York  for 
Havana  on  the  20th  of  April,  1898,  with  United  States  mails  on 
board.  An  Act  of  Congress  declared  war  to  have  existed  from 
the  twenty-first  of  April.  The  Court  held  that  such  clearance  and 
carriage  of  mails  were  subject  to  the  right  of  the  Government,  m 
case  of  a  declaration  of  war,  to  seize  the  vessel  before  she  reached 
her  destination. 


6.  Presidents  Proclamation. 

At  the  beginning  of  the  war  the  President  of  the  United 
States,  following  the  practice  which  had  previously  been  adopted 
by  many  civilised  nations,  issued  a  proclamation  in  reference  to 
vessels  engaged  in  commerce,  and  belonging  to  the  subjects 
of  the  other  belligerent.  The  fourth  and  fifth  clauses  of  this, 
proclamation  are  as  follows  : 

"  Fourth.  Spanish  merchant  vessels,  in  any  ports  or  places  within  the 
United  States,  shall  be  allowed  until  May  21,  1898,  inclusive,  for  loading  their 
cargoes  and  departing  from  such  ports  and  places  ;  and  such  Spanish  merchant 
vessels,  if  met  at  sea  by  any  United  States  ship,  shall  be  permitted  to  continue 
their  voyage  if,  upon  examination  of  their  papers,  it  shall  appear  that  their 
cargoes  were  taken  on  board  before  the  expiration  of  the  above  term  :  Provided 
that  nothing  herein  contained  shall  apply  to  Spanish  vessels  having  on  board 
any  ofBcer  in  the  military  or  naval  service  of  the  enemy  ;  or  any  coal  (except 
such  as  may  be  necessary  for  their  voyage) ;  or  any  other  article  prohibited  or 
contraband  of  war  ;  or  any  dispatch  of  or  to  the  Spanish  government. 

**  Fifth.  Any  Spanish  merchant  vessel  which,  prior  to  April  21,  1898,  shall 
have  sailed  from  any  foreign  port  bound  for  any  port  or  place  in  the  United 
States,  shall  be  permitted  to  enter  such  port  or  place,  and  to  discharge  her 
cargo,  and  afterwards  forthwith  to  depart  without  molestation  ;  and  any  such 
vessel,  if  met  at  sea  by  any  United  States  ship,  shall  be  permitted  to  continue 
her  voyage  to  any  port  not  blockaded." 

In  the  case  lastly  referred  to,  it  appeared  that  the  Panamay 
pursuant  to  contract  with  the  Spanish  Government  for  carrying. 
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the  mails,  was  armed  with  five  camion,  some  rifles  and  ammmiition. 
The  cannon  had  been  on  board  over  three  years,  the  rifles  and 
ammunition  over  two.  She  was  constructed  with  a  view  to  possible 
use  in  war.  The  Court  held  that  these  circumstances  brought  her 
within  the  language  of  the  proviso  contained  in  the  fourth  clause 
of  the  proclamation.  This  derision  is  of  general  importance. 
The  principal  maritime  nations  of  the  world  have  contracts  with 
the  owners  of  steamships,  similar  to  those  which  the  Spanish 
Government  had  with  the  company  to  which  the  Panama 
belonged.  If  this  decision  should  be  adopted  by  other  nations,  it 
will  take  all  such  vessels  out  of  the  protection  given  by  proclama- 
tion to  vessels  sailing  from  or  bound  for  the  ports  of  one 
belligerent  at  the  time  of  the  outbreak  of  hostilities.  It  is  obvious 
that  if  any  other  construction  were  to  be  adopted,  vessels  of  the 
character  referred  to  could  enter  their  home  port  and  might 
become  of  essential  assistance  to  the  belligerent  owning  such  port. 
In  point  of  fact,  during  the  Spanish  war,  two  vessels  belonging 
\o  the  American  Line  were  taken  by  the  United  States  Govern- 
ment, converted  into  auxiliary  cruisers,  and  rendered  important 
services  during  the  progress  of  hostilities. 

In  another  case  arising  under  the  same  proclamation,  that  of 
the  Buena  Ventura}  it  was  held  that  the  proclamation,  although 
not  issued  at  the  very  beginning  of  the  war,  was  retroactive,  and 
exempted  from  capture  vessels  which  were  within  its  terms  at  the 
beginning  of  the  war,  although  they  were  captured  before  the 
proclamation  was  issued.  In  this  case  the  seizure  was  made 
April  22,  1898,  and  the  proclamation  was  not  issued  until 
April  26,  1898.  The  ultimate  destination  of  the  steamer  was 
Rotterdam,  but  her  immediate  destination  was  Norfolk,  Virginia, 
in  the  United  States,  to  take  in  coal. 

On  the  other  hand,  in  the  Pedro  '^  and  the  Guido^  the  Court 
held  that  the  fact  that  the  ultimate  destination  of  the  captured 
vessel  was  a  port  in  the  United  States  would  not  exempt  her 

*  175  United  States  Reports,  p.  384. 

*  175  United  States  Reports,  p.  354. 
»  175  United  States  Reports,  p.  382. 
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from  capture,  provided  her  immediate  destination  was  an  enemy's 
port. 

(  In  the  case  of  the  Pedro^  the  steamer  sailed  from  Havana  for 
Santiago  on  the  22nd  of  April.  Her  ultimate  destination  was 
Pensacola.  But  it  was  held  by  a  majority  of  the  Court  that  the 
doctrine  of  a  continuous  voyage  did  not  apply  to  this  case,  and 
that  while  it  was  true  that  the  Pedro  would  have  been  exempt  had 
she  sailed  from  Havana  direct  for  Pensacola,  yet  the  fact  of  her 
sailing  for  Santiago  put  her  without  the  pale  of  the  proclamation, 
and  subjected  her  to  capture  as  enemy's  property.  In  this  case 
four  of  the  justices  dissented. 

In  the  Guido  the  proof  was  less  clear  of  ultimate  intention  to 
go  to  a  port  within  the  United  States.  The  same  rule  was 
applied  as  in  that  of  the  Pedro.    Three  of  the  justices  dissented. 


7.  Liens  far  Advances  by  Neutrals  on  Efiemfs  Cargo. 

In  the  Carlos  F.  Roses^  a  Spanish  barque  was  captured 
at  sea  on  her  course  to  Havana.  The  cargo  was  consigned 
to  Spanish  subjects  in  Havana  by  citizens  of  a  neutral  state. 
The  Court  held  that,  on  the  evidence,  when  the  goods  were 
delivered  to  the  vessel  they  became  the  property  of  the  con- 
signees. Indeed  no  claim  to  the  proceeds  of  the  cargo  was 
interposed  by  the  consignors.  A  claim  was  interposed  by  bankers 
in  England  who  had  made  advances  upon  the  cargo,  and  had 
received  as  security  therefor  the  bills  of  lading  duly  endorsed  in 
blank.  The  consignors  drew  drafts  upon  the  British  bankers  for 
the  amoimt  of  the  advances,  which  drafts  were  paid  by  them. 
The  Court  held  that  there  was  not  sufficient  evidence  that  it  was 
the  intention  of  the  consignors  to  vest  the  title  to  the  cargo  in  the 
drawees  of  the  bills.  No  evidence  was  introduced  as  to  the  real 
nature  of  the  transaction,  and  the  bills  of  lading  were  not 
produced  by  the  drawees.  It  was  evidently  the  opinion  of 
the  Court  that  the  bankers  probably  had  some  other  indemnity. 

177  United  States  Reports,  p.  655. 
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and  it  was  held  that  the  mere  fact  that  bills  of  lading  en» 
dorsed  in  blank  were  forwarded  to  the  bankers,  accompanying 
the  bills  of  exchange  drawn  upon  them,  did  not  operate  to 
vest  the  title  in  the  drawees.  Two  justices  of  the  Couit 
dissented  upon  this  latter  point,  and  held  that  the  documentarj 
evidence,  in  the  absence  of  contradiction,  established  that 
the  title  to  the  cargo  vested  in  the  neutral,  and  that  there- 
fore it  was  not  lawful  prize,  so  far  at  any  rate  as  his  interest 
to  the  extent  of  his  advances  was  concerned.  The  earlier 
decisions  were  approved,  to  the  effect  that  liens  of  bottomry 
bonds,  of  mortgages,  and  for  supplies,  are  not  protected  in  the 
prize  courts,  and  "  that  the  right  of  capture  acts  upon  the  pro- 
prietary interest  of  the  thing  captured  at  the  time  of  the  capture, 
and  is  not  affected  by  the  secret  liens  of  private  engagements  of 
the  parties."  The  language  of  Lord  Stowell  in  the  Mariannt^ 
is  quoted  with  approval : 

''  Even  if  bills  of  lading  are  delivered,  that  circumstance  will 
not  be  sufficient  unless  accompanied  with  an  understanding  that 
he  who  holds  the  bill  of  lading  is  to  bear  the  risk  of  the  goods  as 
to  the  voyage,  and  as  to  the  market  to  which  they  are  consigned." 


Summary^ 

To  sum  up  the  result  of  these  decisions,  we  may  say  that  the 
rule  of  the  American  Courts  upon  the  subjects  covered  by  them 
is  as  follows : 

1.  In  the  case  of  a  neutral  captured  near  a  blockaded  port, 
proof  of  actual  intent  to  run  the  blockade  must  be  clear  and 
decisive. 

2.  A  blockade  may  be  effective,  though  carried  on  by  one 
armed  cruiser  only. 

3.  A  blockade  de  facto  may  be  established  by  a  naval  com- 
mander without  express  authority  from  the  Executive.  Knowledge 
of  such  a  blockade  is  equivalent  to  formal  notice  of  a  blockade 

'  6  C.  Robinson  Reports,  p.  24. 
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dejure.  Sailing  from  a  neutral  port  bound  for  a  port  where  such 
a  blockade  de  facto  is  maintained,  subjects  the  neutral  vessel  to 
forfeiture,  though  there  be  no  actual  intent  to  run  the  blockade. 

4.  Where  one  nation  intervenes  in  domestic  insurrection  and 
takes  sides  with  the  insurgents,  mercliantmen  belonging  to  the 
insurgents  will  nevertheless  be  considered  as  enemy's  property. 

5.  Fishing  boats  engaged  solely  in  domestic  fishery  are  exempt 
from  seizure  as  prize  of  war. 

6t  Mail  steamers,  as  such,  are  not  exempt  from  seizure  as 
prize  of  war. 

7.  Proclamations  allowing  vessels  belonging  to  one  belligerent, 
to  sail  either  from  or  for  the  ports  of  the  other  belligerent,  will  be 
liberally  construed,  and  if  issued  after  the  commencement  of 
hostilities,  will  be  considered  to  relate  back  to  the  beginning  of 
the  war.  But  they  will  not  extend  to  vessels  which. are  adapted 
for  use  in  warfare  under  contract  with  the  belligerent  government ; 
although  in  point  of  fact  they  never  have  been  so  used. 

8,  When  cargo  consigned  to  an  enemy  is  captured  on  an 
enemy's  vessel,  title  in  a  neutral  claimant  will  not  be  sufficiently 
established  by  proof  that  he  had  made  advances  for  the  purchase 
of  the  cargo,  and  has  paid  drafts  drawn  on  him  for  the  amount  of 
the  advances,  which  drafts  were  accompanied  by  bills  of  lading 
endorsed  in  blank. 

It  is  hoped  that  this  statement  of  the  decisions  of  the  United 
States  Supreme  Court  during  the  war  with  Spain,  now  fortunately 
terminated,  will  be  of  interest,  not  only  as  throwing  light  upon  the 
law  of  prize,  but  as  illustrating  the  gradual  evolution  and  develop- 
ment of  international  law.  To  a  greater  extent  than  any  other 
body  of  law,  international  law  is  the  result  of  the  usage  of  nations. 
No  parliament  of  the  world  has  yet  assembled.  The  nearest 
approach  to  this  is  to  be  found  in  the  conferences  that  meet  from 
time  to  time,  and  which  have  recommended  for  adoption  by  the 
nations  composing  them,  certain  modifications  of  the  customary 
law  as  it  had  been  previously  understood  to  exist.  The  law  of 
nations,  however,  is  composed  to  a  much  greater  extent  of  the 
results  of  usage  than  it  is  of  the  Conventions  of  International 
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Conferences.  It/plloys  of  necessity  from  the  very  nature  of 
usage  that  it  is  subject  to  modification,  as  the  conditions  which 
gave  rise  to  it  thepselves  are  changed,  • 

A  remarkable  illustration  of  this  is  to  be  found  in  the  case  of 
cartel  ships.  During  the  wars  with  Napoleon,  it  was  held  by  the 
English  Courts  that  such  ships  were  exempt  from  capture,  although 
they  belong^ to  one  of  the  belligerents.  In  the  Daiffie^  Lord 
Stowell  saysi 

"The  qucstidh  is  whether,  from  the  circumstances  under  which  they  were 
taken,  they  (cartel  ships)  are  to  be  considered  under  the  protection  of  Unit 
character  or  not.  It  is  a  practice  of  no  very  ancient  introduction  among  the 
states  of  Europe  to  exchange  prisoners  of  war  in  this  manner ;  it  has  succeeded 
to  the  older  practice  of  ransoming,  which  succeeded  to  the  still  more  andent 
practice  of  killing  or  carrying  them  in  captivity.  I  say  it  is  a  practice  of  no 
remote  antiquity,  because,  on  looking  into  Grotius,  I  find  not  a  word  of 
exchange  in  die  sense  in  which  we  are  now  speaking  of  it.  It  is  a  practice,  there- 
fore, which,  at  least  as  fiu:  as  his  writings  seem  to  indicate,  was  not  of  very 
familiar  and  general  use  in  his  time,  though  perhaps  not  altogether  unknown. 
It  is,  however,  of  a  nature  highly  deserving  of  every  favourable  consideration, 
upon  the  same  principles  as  are  all  other  commercia  belli^  by  which  the  violence 
of  war  may  be  allayed,  as^far  as  is  consistent  with  its  purposes,  and  by  which 
something  of  a  pacific  intercourse  may  be  kept  up,  which  in  time  may  lead  to 
an  adjustment  of  differences,  and  end  ultimately  in  peace." 

A  clear  statement  of  other  changes  in  the  law  of  prize  which 
have  gradually  developed  as  nations  have  become  more  civilised, 
and  the  usages  of  war  more  humane,  is  given  by  the  Supreme 
Court  in  its  judgment  in  the  case  of  the  Paquete  Hahana:  * 

**  By  the  practice  of  all  civilised  nations,  vessels  employed  only  for  the 
purposes  of  discovery  or  science  are  considered  as  exempt  from  the  con- 
tingencies of  war,  and  therefore  riot  subject  to  capture.  It  has  been  usual  for 
the  government  sending  out  such  an  expedition  to  give  notioe  to  other  powecs  ; 
but  it  is  not  essential,  (i  Kent,  com.  91,  note ;  Halleck,  chap.  20,  sect.  23; 
Calvo,  sect.  2376;  Hall,  sect.  138.) 

*^  In  181 3,  T^hilethe  United  States  were  at  war  with  England,  an  American 
vessel  on  her  voyage  from  Italy  to  the  United  States  was  captured  by  an 
English  ship,  and  brought  into  Halifax,  in  Nova  Scotia,  and,  with  her  cargo, 
condemned  as  lawful  ptize  by  the  Court  of  vice-admiralty  there.  But  a 
petition  for  the  Destitution  of  a  case  of  paintings  and  engravings  which  had 


3  C.  Robinson,  pp.  139,  14Q. 
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been  presented  to  and  were  owned  by  the  Academy  of  Arts  in  Philadelphia, 
was  granted  by  Dr.  Croke,  the  Judge  of  that  Courts  who  said  :  *  The  same 
law  of  nations,  which  prescribes  that  all  property  belonging  to  the  enemy  shall 
be  liable  to  confiscation,  has  likewise  its  modifications  and  relaxations  of  that 
rule.  The  arts  and  sdences  are  admitted,  amongst  all  ci\ilised  nations;  as 
forming  an  exception  to  the  severe  pghts  of  warfare,  and  as  entitled  to  favour 
and  protection.  They  are  considered,  not  as  the  peculium  of  this  or  of  that 
nation,  but  as  the  property  of  mankind  at  large,  aiid  as  belonging  ^o  the 
common  interests  of  the  whole  species.'  And  .he  added  th^t  there  had  been 
'  innumerable  cases  of  the  mutual  exercise  of  this  courtesy,  bet  ween  nations  in 
former  wars.'  The  Marquis  de  Sornerueles^  Stewart  Adm.  (Nova  Scotia), 
PP-  445.  482. 

''In  1 86 1,  during  the  war  of  the  Rebellion,  a  similar  decision  was  made  in 
the  District  Court  of  the  United  States  for  the  Eastern  District  of  Pennsylvania, 
in  regard  to  two  cases  of  books  belonging  and  consigned  to  a  university  in 
North  Carolina.  Judge  Cadwalader,  in  ordering  these  books  to  be  liberated 
from  the  custody  of  the  marshal  and  restored  to  the  agent  of  the  university, 
said  :  '  Though  this  claimant,  as  the  resident  of  a  hostile  district,  would  not 
be  entitled  to  restitution  of  the  subject  of  a  commercial  adventure  in  books,  the 
purpose  of  the  shipment  in  question  gives  to  it  a  different  character.  The 
United  States,  in  prosecuting  hostilities  for  the  restoration  of  their  constitutional 
authority,  are  compelled  incidentally  to  confiscate  property  captured  at  sea,  of 
which  the  proceeds  would  otherwise  increase  the  wealth  of  that  district.  But 
the  United  States  are  not  at  war  with  literature  in  that  part  of  the  territory.* 
He  then  referred  to  the  decision  in  Nova  Scotia,  and  to  the  French  decisions 
upon  cases  of  fishing  vessels,  as  precedents  for  the  decree  "which  he  was  about 
to  pronounce  ;  and  he  added  that,  without  any  such  precedents,  he  should  have 
had  no  difficulty  in  liberating  these  books.     The  Amelia^  4  Phila.,  p.  417." 

These  changes  in  the  usages  of  nations  naturally  first  become 
known  to  the  Executive  Department  of  Governments.  In  the 
nature  of  the  case  the  Executive  is  more  flexible  in  its  action  than 
the  judiciary.  The  respect  which  is  paid  to  precedent  may  differ 
in  different  nations.  But  the  tendency  in  every  nation  is  that  an 
organisation  of  a  permanent  character  will  adhere  to  its  traditions. ' 
In  civilised  countries  no  organisation  is  more  permanent  than 
courts  of  justice.  In  none  is  the  disposition  to  adhere  to  tradition 
or  precedent  stronger.  The  danger  is  that  Courts  will  adhere  too 
closely  to  traditions,  and  that  the  law  will  thus,  tend  to  crystallise 
and  become  rigid.  A  wise  system  of  law,  however,  should  be 
flexible,  and  grow  with  the  growth  of  nations.  To  use  the  lan- 
guage of  Prof.  Lawrence,  of  the  University  of  Cambridge 
("  Principles  of  International  Law,"  preface) : 

Y  2 
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'*  International  law  may  be  regarded  as  a  living  organism,  which  grows 
with  the  growth  of  experience,  and  is  shaped  in  the  last  resort  by  the  ideas  and 
aspirations  current  aiilong  civilised  mankind." 

The  same  is  true  of  other  branches  of  the  law.  In  reference 
to  equity  jurisprudence  as  administered  in  the  Court  of  Chancery, 
Lord  Chancellor  Cottenham  says :  ^ 

'*  I  think  it  the  duty  of  this  Court  to  adapt  its  practice  and  course  of 
proceeding  to  the  existing  state  of  society,  and  not  by  too  strict  an  adherence 
to  forms  and  rules,  established  under  different  circumstances,  to  decline  to 
administer  justice,  and  to  enforce  rights  for  which  there  is  no  other  remedy. 
This  has  always  been  the  principle  of  this  Court,  though  not  at  all  times 
sufficiently  attended  to." 

Chief  Justice  Gibson,  an  eminent  American  jurist,  delivering 
the  judgment  of  the  Supreme  Court  of  Pennsylvania,  uses  the 
following  language :  ^ 

"It  is  one  of  the  noblest  properties  of  this  common  law  that  instead  of 
moulding  the  habits,  the  manners  and  transactions  of  mankind  to  inflexible 
rules,  it  adapts  itself  to  the  business  and  circumstances  of  the  times,  and  keeps 
pace  with  the  improvements  of  the  age." 

The  great  benefit  to  be  derived  from  the  meetings  of  associa* 
tions  like  that  to  which  I  have  the  honour  to  present  this  paper, 
is  that  they  stimulate  in  the  bar  the  disposition  to  study  the 
principles  which  underlie  systems  of  law,  to  recognise  the 
legitimate  development  of  those  principles  from  generation  to 
generation,  and  thus  in  their  discussions  before  their  respective 
Courts,  to  do  their  part  to  promote  the  advance  of  jurisprudence. 
It  is  a  misfortune  to  any  nation  when  this  growth  ceases.  For- 
tunate indeed  is  that  country  whose  Courts  are  so  enlightened  as 
to  hold  the  happy  mean  between  that  fickle  temper  which  is 
destructive  of  stable  institutions,  and  that  ultra-conservatism 
which  deprives  a  nation  of  the  unspeakable  benefit  of  a  system  of 
law  adapted  to  its  needs  and  growing  with  its  growth. 

The  President  informed  the  Conference  that  the  Vice* 
President  for  Japan  had  presented  to  the  Association  a  copy 

*  Walworth  v.  Holt,  4  Mylne  &  Craig,  pp.  619,  635. 
'  Lyle  V,  Richards,  9  Sergt.  &  Rawle  (Penn.),  p.  322.     See  also  Holden  v. 
Hardy,  169  United  States  Reports,  pp.  366,  385,  388. 
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of  his  worky  entitled  ''Cases  on  Intematioxial   Law  occurring 
during  the  war  between  China  and  Japan." 
The  Conference  rose  for  the  day  at  12.30  p.m.* 


FOURTH  DAY. 

The  Conference  reassembled  at  10.30  a.m.  under  the  presidency 
of  the  President.* 

The  Minutes  of  the  previous  da/s  Conference  were  read  by 
Mr.  Alexander^  and  confirmed. 

The  President  announced  that  he  had  that  morning  received 
the  following  letter  from  M.  Louis  Franck,  Secretary  of  the 
Comite  Maritime  International : 

"  M.  le  President :  Je  regrette  vivement  d'etre  erbp^che  de  me 
rendre  k  la  Conf(^rence  de  Rouen.  J'avais  esp^r^  jusqu'au  dernier 
moment  pouvoir  partir  hier,  mais  je  me  trouve  empecht^. 

"  Le  Comitd  m'avait  pri^  d/apporter  tous  ses  voeux  h,  votre 
grande  association. 

"  J'ajoute  que  le  Comit^  international  adresse  ses  sentiments  de 
sympathie  k  votre  association  qui  lui  a  pr^td  son  appui." 

Mr.  Alexander  announced  that  he  had  received  a  telegram 
from  M.  Laroche,  former  French  Resident  in  Madagascar, 
regretting  his  inability  to  be  present.  • 

At  the  invitation  of  the  President,  the  Hon.  Robert  Benedict 
took  the  chair. 

THE    IMPORTANCE   OF   USINCi    TERMS   OF    NAVIGATION    IN    THE 
SAME   SENSE    IN    ALL   COUNTRIES. 

M.  Deshayes  :  Gendemen,  as  President  of  the  Society  of  the 
Seine,  in  regard  to  which  I  read  a  paper  to  you  the  other  day; 

'  The  members  of  the  Conference  attended  a  garden-party  given  by 
Madame  Waddingtoa  in  the  afternoon  at  Ch&teau  St.  Leger  and  at  a  reception 
given  by  M.  le  Prefct  at  the  H6tel  de  Ville  in  the  evening. 

'  The  members  of  the  Conference  had  previously  been  the  guests  of  the 
Chamber  of  Commerce  of  Rouen  in  an  excursion  to  view  the  port. 
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and  in  the  name  of  the  maritime  people  here^  aliow  me  to  thank 
you  most  sincerely  for  the  excursion  you  have  taken  this  morning 
in  the  Port  of  Rouen,-  You  have  seen  for  yourselves'  that  big 
vessels  can  come  in  here.  Allow  me,  further,  to  say  that  I  am 
informed  by  the  chief  pilot  that  in  July  last  a  tank  steamer  from 
America  came  in  here  with  24  feet  3  inches  draught  of  water, 
which  shows  what  we  have  here  in  the  shape  of  a  port 

As  President  of  the  said  Society  a  few  years  ago,  I  remarked 
how  many  collisions  were  taking  place  in  the  world,  and  I  am 
convinced  that  the  cause  is  that '  there  is  no  uniform  way  of 
ordering  the  steering  of  vessels.  We  wrote  to  the  Minister  of 
Marine  on  the  subject,  and  I  have  made  a  translation  of  that 
letter,  which  I  will  read  to  you,  and  which  will  show  how  the 
matter  stands. 

To  THE  Minister  of  the  Marine,  Paris, 

Sir, — Our  society,  at  a  meeting  held  on  the  22nd  February  last,  considered 
the  subject  of  the  manner  of  steering  vessels  and  the  way  orders  are  trans- 
mitted to  the  man  at  the  wheel  by  the  different  nations.  It  is  the  custom  for 
some  to  issue  orders  to  starboard  to  bring  the  ship*s  head  to  port ;  that  is : 
starboard  the  helm  and  not  the  ship.  Our  merchant  service  do  the  contraiy  ; 
commanding  starboard  to  bring  the  ship  t6  starboard,  or  in  other  words,  star- 
board the  ship  and  not  the  helm. 

Certain  countries  have  no  fixed  rules,  which  means  that  there  is  no  uniform 
mode  recognised  by  the  different  nations ;  consequently  as  seamen  of  all 
countries  serve  under  any  flag,  they  can  be  easily  confused,  as  also  the  officer 
in  command.  Taking  this  state  of  things  into  consideration,  we  fear  that  this 
general  confusion  is  the  cause  of  many  accidents  often  remaining  unexplained. 

Moreover,  certain  ships  have  direct  steering  gear,  whereas  others  have 
reversing  gear,  which  is  a  new  anomaly  in  the  general  situation. 

When  the  pilot  takes  over  the  charge  of  a  vessel  his  first  preoccupation 
should  be  to  ascertain  in  what  way  the  ship  answers  to  the  helm,  and  not  to 
adopt  the  French  custom  of  issuing  orders  to  the  man  at  the  wheel  when  on 
board  of  a  foreigner* 

We  are  of  opinion  that  there  are  grounds  for  an  international  understanding 
on  this  subject,  and  our  syndicate  has  the  honour  of  transmitting  to  you  the 
following  resolutions  adopted  unanimously  : — 

(i)  The  man  at  the  wheel  should  always  bring  the  ship's  head  round  in  the 
direction  commanded;  for  example,  if  ordered  to  starboard,  the 
ship's  head  should  be  brought;  to  starboard  ;  the  same  piindiple  to 
apply  to  the  command  to  port  (which  is  the  French  regulation). 

(2)  As  steering  is  now  done  by  wheel  and  not  in  the  old-fashioned  way,  we 
are  of  opinion   that  all  steering  gear  should  be  of  the  reversing 
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system.     If  this  were  adopted  the  wheel  would  turn  in  the  same 

direction  as  the  course  of  the  ship.  .' :  )  • 

The  adoption  of  our  demand  would  perfect  two  things  of  importance^  and 

tiiflt  would  be  the  movement  of  the  ship  and  Hit  wheel  in  the  same  direction. 

•  We  hope,  sir,  that  yon  will  kindly  give  this  Blatter  your  attention,  and  that  it 

will  be  possible  to  have  it  approved  of  by  the  interested  nations.    You  would 

thus  render  another  service  to  shipping  in  general  and  likewise  to  humanity,  as 

.  every  effort  should,  be  made  to  avoid  collisions.    With  our  anticipated  thanks, 

I  am,  yours  respectfully, 

Ernest  Deshayes, 
F¥esideHt, 

Allow  me  to  say  also  that  last  week  a  congress  was  held  in 

■  Paris  called  the  International  Marine  Congress,  and  I  was  glad 

to  find  that  a  resolution  was  passed  by  them,  m  the  terms  of  the 

resolution  I  am  asking  you  to  take,  which  affirms  exactly  what 

we  desire. 

A  short  time  ago  an  accident  took  place  in  our  river,  when  a 
ship  at  anchor  was  run  into  by  another  ship.  In  another  case  one 
steamer  ran  into  another  in  the  same  way  in  daylight  Con- 
sequently there  are  many  collisions  occurring  throughout  the  world, 
and  I  hope,  gentlemen,  you  will  agree  to  the  resolution  I  submit 
to  you  as  to  the  necessity  of  having  a  uniform  mode  of  steering 
for  all  nations.  (  , 

The  Chairman:  What  is  the  resolutibn  you  submit  on  that 
point? 

M.  Deshayes  :  The  resolution  is  in  the  let^  we  wrote  to  the 
Minister  of  Maiine,  and  I  will  repeat  it:  ''(i)  The  man  at  the 
wheel  should  always  bring  the  ship's  bead  round  in  the  direction 
commanded  For  example,  if  ordered  to  starboard  the  ship's 
head  should  be  brought  to  starboard,  The  same  with  regard  to 
port*  When  any  French  pilot,  captain,  or  officer  says  "star- 
board," it  means  the  ship. 

Sir  Walter  Phillimore  :  We  require  a  definite  motion  which 
we  can  support,  and  I  shall  be  glad  to  second  it  The  steersman 
always  brings  the  helm  in  the  direction  commanded ;  he  always 
obeys  his  orders,  and  therefore  he  brings  the  helm  in  the  direction 
commanded. 
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M.  Deshayes  :  The  French  order  relates  to  the  direction  given 
to  the  head  of  the  ship. 

M.  le  President  :  Pourriez  vous  nous  dire,  M.  Deshayes,  qad 
est  Tusage  le  plus  rdpandu  dans  le  monde  comme  commandement 
sureau? 

M.  Deshayes  :  Le  plus  r^pandu  est  de  porter  la  barre  k  droite 
pour  faire  aller  le  navire  h.  gauche  et  la  barre  k  gauche  pour  &ire 
aller  le  navire  k  droite. 

N'y  aurait-il  pas  intdr^t  k  passer  un  voeu  analogue  h.  celui  pro* 
pos^  pour  la  marine  marchande,  pour  qu'un  commandement 
uniforme  soit  adopts  ?  Ne  serait-il  pas  meilleur  d'etre  en  prince 
de  personnes  ayant  des  connaissances  techniques  sembiables  ? 

M.  Farvult,  chef  du  service  de  pilotage  de  la  Seine :  Je  me 
joins  k  M.  Deshayes  et  je  crois  qu'il  serait  bon  qu'un  seul  mode 
de  commandement  soit  adopts.  La  confusion  va  se  continuer 
encore  tr^s  longtemps. 

The  Chairman  :  I  have  prepared  a  resolution  on  this  point 
which  I  will  read :  "  Resolved,  that  in  the  view  of  this  Association 
it  is  very  desirable  that  the  same  method  should  be  adopted  by  all 
maritime  nations  as  to  the  mode  of  steering  vessels  and  of  orders 
to  the  wheelsman,  namely,  that  when  the  order  is  given  to  the 
wheelsman  to  *  starboard '  or  to  *  port,'  it  should  be  always  under- 
stood to  be  an  order  to  turn  the  head  of  the  ship  in  the  direction 
named ;  and  resolved,  further,  that  such  a  mode  of  construction  of 
steering  gear  as  will  conform  to  this  rule  should  be,  so  ^  SE& 
possible,  adopted  in  the  building  of  ships." 

Sir  Walter  Phillimore  :  I  would  suggest  the  words  "  as  will 
make  conformity  easy."  They  always  conform  to  the  rule  by 
working  the  gear  the  contrary  way. 

The  Chairman  :  I  want  the  resolution  to  carry  out  the  idea 
that  the  order  to  the  wheelsman,  when  "  starboard,"  shall  mean 
not  only  bring  the  ship's  head  to  starboard,  but  also  turn  the 
wheel  to  starboard. 

Sir  Walter  Phillimore  :  I  quite  appreciate  that,  but  if  yon 
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read  your  words  again,  I  think  you  will  see  they  do  not  quite 
express  it 

The  Chairman  :  <'  And  that  such  a  mode  of  construction  of 
steering  gear  as  will  conform  to  this  rule." 

Sir  Walter  Phillimore  :  Anything  will  conform  to  the  rule 
"  as  will  make  conformity  easy."  You  mean  make  conformity  to 
this  rule  easy. 

The  Chairman  :  Supposing  we  put  it  this  way  :  Whenever  the 
order  is  given  to  the  wheelsman  to  starboard,  it  should  be  under- 
stood to  be  an  order  to  turn  both  the  wheel  and  the  head  ot 
the  ship. 

Sir  Walter  Phillimore  and  M.  Deshayes  agreed  to  this. 

The  President  :  "  And  that  all  steering  gear  should  be  adapted 
to  this  result." 

The  Chairman  :  I  will  read  it  again  :  "  Resolved,  that  in  the 
view  of  the  Association  it  is  very  desirable  that  the  same  method 
should  be  adopted  by  all  maritime  nations  as  to  the  mode  of 
steering  vessels  and  of  orders  to  the  wheelsman,  namely,  tliat 
when  the  order  is  given  to  the  wheelsman  to  *  starboard '  (fribord) 
or  to  'port*  (Jb&bord)  it  should  be  understood  to  be  an  order  to 
turn  both  the  wheel  and  the  head  of  the  vessel  in  the  direction 
named.  Resolved  also,  that  such  a  mode  of  construction  of 
steering  gear  as  will  be  adapted  to  produce  this  result  should  be, 
so  far  as  possible,  adopted  in  the  building  of  vessels." 

M.  Deshayes  read  the  resolution  in  French,  as  follows : 

Uassociation  decide  qu'il  est  desirable  que  la  meme  m^thode 
de  commandement  soit  adoptee  par  toutes  les  nations  mari times 
concemant  le  mode  de  gouvemer  les  navires. 

Par  exemple,  quand  un  ordre  sera  donn^  k  Thomme  de  barre 
d'aller  \  tribord  ou  a  babord  cela  devra  indiquer  que  non  seule- 
ment  il  devra  aller  dans  cette  direction  mais  qu'encore  il  devra 
toumer  dans  le  m^me  sens.     £t  que  dans  la  transformation  du 
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'^mat^riel    le    gouvemail    soit    adopts    de    mani^    k    produire 
cette  voie. 

The  resolution  was  seconded  by  the  Pkbsident,  put,  and 
carried  unanimously. 

M.  Deshayes  :  Many  thanks,  gentlemen,  for  passing  this 
resolution,  which  is  a  useful  resolution  for  humanity,  because 
there  are  many  accidents  caused  and  lives  lost  pn  account  of 
misunderstanding  the  regulations. 

Sir  Walter  Phillimore  on  behalf  of  the  Executive  Council 
proposed  the  election  of  Prince  Cassano,  M.  Georges  Marais, 
and  Mr.  H.  Laroche,  as  members  of  the  Association ;  and  these 
gentlemen  were  duly  elected. 

The  following  paper  was  presented  to  the  Association  by 
Prince  Cassano  and  was  agreed  to  be  referred  to  the  Executive 

Council 


De  la  Nationality  des^  SocifeTAs  par  Actions. 

La  nationality  d'une  Socit^td  par  actions  est  utile  k  connaftre 
pour  diverses  raisons,  notamment : 

'  Pour  savoir  quelles  sont  les  lois  qui  rdgissent  sa  constitution  et 
son  fonctionnement  intdrieur ; 

Pour  ^tablir  le  rdjgime  fiscal  devant  lui  dtre  appliqu^,  dans  les 
pays  oh  elle  est  appeWe  h  faire  des  operations  en  dehors  de  son 
lieu  d'origine ; 

Pour  voir  quels  tribunaux  peuvent  prononcer  sa  faillite  ou  sa 
liquidation  judiciaire. 

'  Cette  question  a  ^t^  agitee  en  maintes  circonstances,  elle  a  &it 
Fobjet  deludes  varices  en  France  et  k  T^tranger,  elle  revient 
souvent  devant  les  tribunaux,  mais  elle  n'est  pas  r^solue  et  parait 
loin  de  T^tre.  En  effet,  les  avis  sont  partag^s  et  les  solutions 
auxquelles  on  s*est  arr^td  sont  en  g^^ral  ambigues  et  quelquefbis 
draconiennes.  II  y  aurait  d'ailleurs  tout  un  code  k  rediger  sur  la 
matibre  et  je  me  permets  d'en  signaler  Timportancek  F Association, 
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persuade  qu'elle  saura  s'en  acquitter  pour  le  phis  gjcknd  bien  de 

Ce  mot  n'est  pas  excessi^  car  les  Soci^t^  se  subsdtuent  de 
plus  en  plus  aux  hommes  et  les  erreurs  d'appr^ciation  dont  celles* 
1^  sont  victimes  ont  des  efifets  encore  plus  graves  que  lorsqu'elles 
atteignent  les  individus,  car  elles  font  ressentir  leur  contre-coup  k 
un  plus  grand  nombre  de  personnes. 

Ainsi  que  le  faisait  si  justement  observer  M.  Louis  Renault  au 
Congr^s  International  des  Soci^t^s  par  actions,  tenu  k  Paris  tn 
1889,  dans  la  plupart  des  pays  le  l^islateur  a  laissd  k  peu  pr^s 
la  m^me  latitude  au  sujet  de  ce  qu'il  y  avait  k  decider  sur  la  ques- 
tion de  savoir  ce  que  c'est  qu*une  Socidt^  nationale  et  ce  que 
c'est  qu\iDe  Socidtd  ^trangfere.* 

La  situation  n'a  pas  chang^  depuis  et  sauf  la  Belgique  et 
ritalie  aucun  pays  ne  pr^voit  dans  ses  lois  le  cas  d'une  Soci^t^ 
^trang^re  fonctionnant  chez  lui,  exception  faite  pour  les  Com- 
pagnies  d'assurances.  L'article  129-  de  la  loi  beige  de  1873  est 
ainsi  con^u : 

"  Toute  Soci^t^  dont  le  principal  ^tablissement  est  en  Belgique 
est  soumise  k  la  loi  beige  bien  que  Tacte  constitutif  ait  ^t^  pass^ 
en  pays  Stranger."  L'article  230  du  Code  de  Commerce  Italien, 
dans  lequel  se  trouvent  incorpor^s  toutes  les  dispositions  l^gales 
en  mati^re  de  Socidt^,  dit  dans  son  second  alin^a :  ''  Les  Soci^t^s 
constitutes  en  pa3rs  Stranger  qui  ont  dans  le  royaume  leur  si^ge 
et  Tobjet  principal  de  leur  entreprise  sont  consid^r^es  comme 
Soci^tds  nationales  et  sont  soumises  aussi  pour  la  forme  et  la 
validity  de  leur  acte  constitutif,  bien  que  stipul^  en  pays  Stranger, 
h  toutes  les  dispositions  du  present  Code." 

On  a  dit  que  le  sens  de  la  loi  beige  nMtait  pas  de  donner  k  une 
Soci^^  ^trang^re  la  nationality  beige,  mais  seulement  de  la 
soumettre  aux  lots  beiges,  sans  toutefois  indiquer  les  limites  de 
cette  soumission.     Cependant,  si  Ton  met  en  regard  de  Farticle 

.  '  V.  CoDgr^  International  des  Soci^t^  par  actions  te|ku  k  Paris  du  la  au 
17  Aout  1889.  Compte-rendu  stenographiqne  (Paris,  Arthur  Rousseau,  1890), 
p.  198. 
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ddjk  cit^  celui  qui  le  suit  imm^diatement  on  se  rend  compte  que 
les  lois  beiges  devraUntoxx  tout  au  moins  pourraient  8tre  appliques 
dans  leur  integrality  k  une  Soci^te  ayant  son  principal  HabOsse- 
ment  en  Belgique.     L'article  130  dit  ceci  : 

"  Les  articles  relatifs  k  la  publication  des  actes  et  des  bilans 
et  Tarticle  dd  sont  appUcables  aux  Socidt^s  ^trangferes 
qui  fonderont  en  Belgique  une  succursale  ou  un  si^ge 
quelconque  d'op^ration, 

"Les  personnes  pr^pos^es  h  la  gestion  de  T^tablissement 
beige  sont  soumises  a  la  m^me  responsabilit^  enveis  les 
tiers  que  si  elles  g^raient  des  Soci^tds  beiges." 

Or,  si  Tarticle  129  ne  doit  pas  viser  Tessence  m^me  de  la 
Soci^td,  c'est-k-dire  les  conditions  dans  lesquelles  elle  a  ^t^ 
constitute  et  fonctionne,  il  fait  double  emploi  avec  le  suivant, 
car  cclui-ci  s'occupe  de  tout  ce  qui  regarde  Tordre  public.  Et  le 
rapporteur  de  la  loi,  M.  Pirmez,  disait  k  la  Chambre  des  repre- 
sentants :  "  Quand  une  Soci^t^  a  son  principal  ^tablissement  dans 
un  pays,  n'est-ce  pas  ce  pays,  n'est-ce  pas  la  loi  sous  la  protection 
de  laquelle  elle  vit  et  fonctionne,  qui  doit  la  r^gir  plutot  qu'une 
loi  t^trangfere  sous  laquelle  un  accident  ou  une  fraude  I'a  feit 
naitre?" 

Je  reviendrai  plus  loin  sur  le  mot  **  fraude."  Pour  le  moment 
j'examinerai  le  moi  '*r^git"  employ^  k  dessein  par  M.  Pinnez. 
Cela  ne  pent  dire  que  la  Socidt^  doit  se  con  former  k  la  loi  beige 
seulement  pour  ce  qui  regarde  ses  operations  et  son  fonctionne- 
ment  en  Belgique.  Je  le  r^p^te,  l'article  130  s'occupe  de  cela  et 
il  va  m^me  trfes  loin,  puisqu'il  oblige  la  Soci^t^  ^trangere  k  suivre 
toutes  les  prescriptions  impost^es  aux  Soci^tes  beiges  relativement 
\  la  publication  de  ses  statuts  et  de  ses  bilans.  De  plus,  cet 
article  Toblige  k  se  conformer  k  la  disposition  de  Tarticle  66,  qui 
est  ainsi  congu:  "Dans  tous  les  actes,  factures,  annonces, 
publications,  et  autres  pieces  eman^es  des  Society  Anonymes 
on  doit  trouver  la  denomination  'SociAe*  pr^c^d^e  ou  suivie 
immediatement  de  ces  mots  Merits  lisiblement  et  en  toutes  lettres : 
Societe  Anonyme.     Si  les  pieces  ci-dessus  indiqu^es  ^noncent  le 
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capital  social,  ce  capital  devra  6trc  celui  qui  rdsulte  du  dernier 
bilan." 

De  sorte  qu'une  Socidt^  allemande  aprbs  les  mots  Actien- 
GeseUschafty  qui  signifient  en  somme  "  Soci^t^  Anonyme,"  devrait 
r^p^ter  les  deux  mots  en  frangais.  £t  si  une  Soci^t^  fran9aise 
dont  le  capital  nominal  est  presque  toujours  indiqud  sur  ses 
publications  et  sur  son  papier  fait  des  operations  en  Belgique, 
elle  doit  avoir  des  publications  et  du  papier  special  \  la  Belgiq^ie, 
si  son  capital  n'est  pas  enti^rement  vers^. 

M.  Pirmez  voulait  bien  dire  que  la  SociA^  se  trouvant  dans  le 
cas  pr^vu  par  Tarticle  129  devait  se  conformer  ^  toutes  les  dis- 
positions de  la  loi  beige,  notamment  elle  devait  8tre  form^  par 
des  actes  publics  h  peine  de  nuUitk  (Article  4)  et  elle  devait  avoir 
tout  son  capital  souscrit  et  un  dixifeme  vers^  (Article  29).  Par 
consequent,  une  SociAe  fran9aise  pour  laquelle  I'acte  public  n'est 
pas  exigd  et  une  Soci^t^  anglaise  qui  pent  ^tre  formee  sans  que 
son  capital  ait  ^t^  souscrit  ni  offert  a  la  souscription^  pourraient 
^tre  ddclar^es  nuUes  si  leur  principal  ^tablissement  se  trouvait  en 
Belgique. 

On  peut  done  en  conclure  que  les  lois  en  Italie  et  en  Belgique 
admettent  Tassimilation  des  Societds  ^trang^res  aux  nationales 
lorsque  le  but  principal  de  leur  exploitation  se  trouve  dans  le 
royaume.  Dans  beaucoup  d'autres  pays  les  lois  sont  muettes  au 
sujet  des  Socidt^s  ^trang^res;  dans  d'autres  enfin,  tels  que  la 
Russie,  le  Japon,  etc.,  elles  doivent  obtenir  une  autorisation 
avant  de  faire  des  operations. 

Reste  k  examiner  la  jurisprudence  et  la  doctrine. 

Hors  de  France  peu  nombreux  sont  les  cas  oh  des  Societ^s  ont 
ete  dedar^es  nationales  quoique  formees  \  Fetranger,  C'est  le 
contraire  qui  a  lieu  notamment  Ik  oh  une  autorisation  pr^alable 
est  ndcessaire  pour  ester  en  justice,  Mais  en  France,  la  preoccu- 
pation du  magistrat  parait  ^tre  celle  de  savoir  si  la  Society  est 
positivement  etrangbre,  ou  bien  si  elle  2l  fraudukusement  assume 
cette  qualite  pour  echapper  k  la  loi  fran^aise. 

Une  fois  que  la  fraude  est  en  jeu,  il  n'y  a  plus  de  raison  de 
s'arr^ter  et  c'est  ainsi  que  Ton  a  vu  des  Societes  reguliferement 
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constitutes  en  Angleterre  et  en  Belgiqiie'd^larees  fran^aises  et 
partant  annul^es  pour  inobservation  k  la  loi  de  1867. 

Pr^6ccup^e  de  cet  dtat  de  choses,  la  Commission  d'Oiiganisa- 
tion  du  Congr^  International  des  Soci^t^s  par  actions  de  18S9 
avait  mis  h,  T^tude  la  question  de  la  nationality  et  avait  propose  le 
texte  suivant : 

"La  nationality  d*une  Soci^te  par  actions  sera  d^terminfe 
par  la  loi  du  lieu  011  Tacte  constitutif  aura  ^t^  pass<^y 
ndanmoins  la  Soci^td  sera  soumise  k  la  loi  du  pays  ou 
elle  aura  son  principal  ^tablissement" 

Apr^s  une  longue  discussion  le  Congr^s  adopta  une  resolution 
ainsi  con^ue : . 

"  Toute  Soci^t^  a  une  nationality 

**La  nationality  d*une  Soci^t^  par  actions  sera  d^termin^e 

par  la  loi  du  lieu  oti  elle  aura  6t6  constitute  et  oh  elle 

aura  fix^  son  si^ge  social. 
"  Le  sidge  social  d'une  Soci^td  ne  pent  fitre  que  dans  le  pays 

ob  elle  aura  6t6  constitute." 

Ce  texte  avait  le  m^rite  de  supprimer  totalement  le  principal 
^tablissement  comme  dement  constitutif  de  la  nationality  de  la 
Socidt^  et  empruntait  aux  Sections  39  et  74  du  Companies 
Acty  1862,  les  dispositions  relatives  k  Tenregistrement  et  au  choix 
du  si^ge  social. 

Malheureusement  cette  formule  ne  fut  pas  prise  en  consid^ia- 
tion  et  plusieurs  arrets  rendus  tout  r^cemment  paraissent  Tavoir 
ignor^e. 

Par  contre  un  nouveau  Congr^s  International  des  Sod^tds  par 
actions  tenu  en  juin  dernier  a  votd  la  resolution  suivante : 

"  La  nationality  d'une  Socidte'  par  actions  doit  ^re  determinee 
par  le  pays  ou  elle  a  son  principal  ^tablissement  ou  par 
le  pays  de  son  si^ge  social  rUl  fix^  par  les  statuts." 

Ainsi  le  dernier  Congr^s  admet  tout  d'abord  le  choix  entre  le 
principal  etablissement  et  le  si^ge  social,  ce  qui  laisse  la  poite 
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ouvene  k  toutes  les  interpr^tatioQS.  •  De  pLus,  il  veut  que  le  siigt' 
social  soit  r^el,  ce  qui  pennet  toutes  les  contestations.  En 
somiaf ,  il  ne  r&out  pas  la  question. . 

II  est  k  remarquer,  et  je  n'ai  pas  besoin  d'insister  Ik-dessus,  que 
cette  question  de  la  nationality  int^esse  non  seulement  les 
actionnaiies  obligsattaires  et  administrateurs  d'une  Soci^t^,  mais* 
aussi  le  public  £n  efifet,  s'il  est  utile  aux  premiers  de  savoir  ^* 
quel  tribunal  ils  doivent  s'adresser  pour  trancher  leurs  diffdrends, 
le  second  a  besoin  de  connaitre  exactement  quels  sont  les  droits 
et  les  devoirs  d'une  SociAd  Sur  ce  chapitre,  il  ne  faut  pas  qu*il 
y  ait  d'incertitude,  car  elle  petit  ^tre  nuisible  aussi  bien  k  la* 
Socidt^  qu*aux  tiers. 

Quant  aux  lois  fiscaks,  il  est  Evident  que  les  Societ^s  ^trang^res 
ne  doivent  pas  jouir  d'un  traitement  meilleur  que  les  Soci^t^s- 
nationales,  mais  il  ne  faut  pas  non  plus  que  le$  charges  du  pays 
oil  elles  opferent  vieniient  s'ajouter  k  celles  qui  les  frappent  dans 
le  pays  d'origine.  La  question  d'ailleurs  est  tr^s  complexe  et 
m^riterait  une  ^tude  sp^ide. 

Reste  le  r^gim^  de  la  ^illite  ou  de  la  liquidation  judiciaire  dans 
lequel  la  nationality  joue  aussi  un  role. 

II  est  Evident  que  lorsque  celle-ci  n'est  pas  contestee,  les  choses 
s'arr&ngent  du  moins  quant  aux  meubles,  et  le  principe  de  I'^galit^ 
entre  cr^anciers  pent  £tre  en  g^n^ral  sauvegardd  Mais  lorsque 
la  Soci^t^  peut  ^tre  rkclamke  par  plusieurs  juridictions  k  la  fois  les 
difficult^s  commencent  Or,  dans  presque  tons  les  pays,  on  admet 
que  la  m^me  personne  ou  la  m^me  Soci<ft^  peut  dtre  declarde  en 
faiUite  par  plusieurs  tribunaux  et  qu'il  n'y  a  pas  de  connexit^ 
entre  les  diverses  faillites.  Ce  n'est  qu'en  Belgique  et  en  Italic 
que  le  principe  de  Tunit^  et  de  V indivisibilitk  de  la  faillite  a  i\,i 
consacrd  par  la  jurisprudence.  C*est  assur^ment  le  syst^ine  k 
prdconiser. 

£n  dehors  des  conflits  de  juridiction  il  y  a  aussi  des  difiicult<fs 
pour  ^tendre  les  effets  de  la  ^illite  d*un  pays  k  Tautre.  Ainsi  par 
exemple,  en  France,  il  faut  Texequatur  et  tant  que  celui-ci  n'est 
pas  obtenu,  le  ddbiteur  qui  n'a  pas  fait  honneur  k  ses  engagements 
peut  disposer  de  ses  biens  comme  il  Tentend.     Le  syndic  ou  autre 
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ofHcier  minist^riel  etranger  ne  peut  exercer  ses  pouvoirs  que 
pour  des  actes  conservatoires.  II  se  peut  aussi  que  les  juges 
examinent  Faffaire  au  fond  et  qu'ils  appliquent  la  loi  fran^aise 
pour  les  biens  situds  en  France;  '^ Locus  regit  actum."  Avec 
TAngleterre,  par  exemple,  cette  {H'oc^ure  pr^sente  des  diff<^rences 
tr^s  giandes,  car  toute  cession  de  biens  au  profit  de  la  femme  est 
d^clarde  nuUe  lorsqu'eUe  n'a  pas  6t6  faite  au  moins  deux  ans  avant 
la  declaration  de  faillite.  En  France,  Teffet  r^solutoire  de  pareils 
actes  ne  remonte  qu'k  dix  jours  avant  la  cessation  des  paiementSL 

Enfin,  la  non-nationalit^  des  crdanciers  dans  certains  pays  est 
consid^de  comme  un  obstacle  k  V6gaht6  de  traitement  dans  la 
r<^partition  de  Tactifl 

En  Autriche  et  en  Hongrie  cette  ^galite  n'est  admise  qu'k  titre 
de  r^procit^;  en  Allemagne  elle  peut  6tre  refiis^  par  le 
Chancelier  de  TEmpire,  dtoient  autoris^  par  le  Conseil  F^^raL 
Naturellement  cette  procedure  solennelle  n'est  suivie  que  pour 
les  cas  exceptionnels. 

Voici  les  points  fixes  par  M.  Lyon  Caen  au  sujet  des  effets  de 
la  faillite  lorsqu'elle  se  poursuit  dans  divers  pays  h,  la  fois : 

i^,  Chaque  faillite  a  son  syndic ; 

2®,  Dans  chaque  faillite,  il  y  a  une  proc^ure  distincte  de 
verification  des  cr^ances ; 

3^.  La  date  de  cessation  des  paiements  peut  ^tre  dififerente 
dans  chaque  pays ; 

4?.  La  solution  adoptee  pour  une  faillite  ne  vaut  que  dans  le 
pays  oh  elle  a  6t^  admise  et  ainsi  il  peut  y  avoir  union  dans  un 
pays,  concordat  simple  dans  un  autre,  concordat  par  abandon  dans 
un  troisibme ; 

5^.  II  peut  y  avoir  rehabilitation  dans  un  p^ys  pour  un  faiUi 
qui  n'a  pas  6i6  rehabilite  dans  les  autres ; 

6^.  II  y  a  autant  de  masses  de  cr^anciers  que  de  faillites. 
Mais  il  faut  determiner  de  quels  creanciers  chacune  des  masses 
se  compose ;  sur  ce  point  les  avis  sont  trfcs  divergents.^ 

Je  n'ai  pas  besoin  d'insister  sur  le  sujet,  car  ces  inconvenients 

'  V.  Bulletin  du  Congres  International  du  Commerce  et  de  I'Industrie, 
30  novembre  1899,  pp.  161  a  172.    | 
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sont  connus  de  tous  les  membres  de  TAssociation.  Je  me 
bomerai  k  rappeler  les  conclusions  du  rapport  de  M.  Lyon  Caen 
que  le  Congrfes  International  du  Commerce  et  de  T  Industrie  a 
fait  siennes  en  votant  la  resolution  suivante : 

"  Consid^rant  que  les  conflits  des  lois  sont  regrettables  en 
cette  mati^re  et  portent  prejudice  aux  transactions, 

**  Le  Congr^s  emet  le  voeu  : 

"  Que  des  Conventions  relatives  h,  la  faillite  soient  conclues 
entre  les  Etits  pour  r^soudre  les  difficult^s  qu'elle  fait 
naitre  dans  les  rapports  internationaux/' 

Ces  conventions  devraient  : 

I**.  Consacrer  le  principe  de  I'unite  et  de  rindivisibilit<f  de  hi 
faillite,  c'est-k-dire  admettre  que  pour  un  individu  ou  pour  unc 
Soci^te,  un  seul  tribunal  a  compt^tence  pour  declarer  la  faillite, 
celui  du  domicile  ou  du  siege  social ; 

2^,  Reconnaltre  qu'un  jugement  declaratif  de  faillite  rendu 
dans  un  pays  produit  ses  effets  dans  les  autres  Etats  contractants 
et  que  I'exequatur  n'y  est  necessaire  que  pour  proc^der,  en  vertu 
de  ce  jugement,  h  des  actes  d'execution  ; 

3^.  Limiter  le  i)Ouvoir  du  tribunal  saisi  de  la  demande 
d'exequatur  a  I'examen  des  questions  de  savoir  si  le  tribunal 
qui  a  rendu  le  jugement  declaratif  de  faillite  ^tait  competent, 
si  ce  jugement  a  force  de  chose  jugt^e  dans  le  pays  ou  il  a  ete 
rendu  et  s'il  ne  contient  aucune  disposition  contraire  k  Torclre 
public  : 

4®.  Reconnaitre  regalite  des  droits  des  cr^anciers  du  failli 
quels  que  soient  leur  nationalite,  leur  domicile,  leur  rtfsidence,  le 
pays  dans  lequel  ils  ont  contracted  avec  le  d^biteur  en  faillite ; 

5**.  R^soudre  les  principaux  conflits  entre  les  lois  sur  la 
faillite.^ 

De  cet  examen  forcement  sommaire  on  peut  conclure  que 
Fambiguite  en  matiere  de  nationalite  peut  6tre  suivant  les  cas  k 
Favantage  ou  au  detriment  d'une  Soci^t^.  Par  consequent  elle 
peut  etre  invoquee  tantot  par  ses  amis  tantdt  par  ses  ennemis. 
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Dans  les  deux  hypotheses  elle  donne  lieu  k  des  litiges  sans  fin 
dont  Tissue  n'est  pas  toujours  d'accord  avec  T^quittf. 

Une  pareille  incertitude  ne  peut  pas  se  prolonger  sans  porter 
atteinte  aux  interets  les  plus  respectables  et  aux  principes  de 
justice  auxquels  doivent  etre  conformdes  les  lois  des  pays  civilis^ 

Prince  de  Cassano. 
Paris,  Aoiii  1900. 

The  Chairman  :  I  believe,  gentlemen,  that  that  finishes  the 
formal  business  of  the  meeting,  but  it  would  be  ungracious  for  us 
to  adjourn  without  votes  of  thanks  to  those  who  have  done  so 
much  to  make  our  sojourn  here  so  agreeable ;  and  resolutions  on 
this  subject  have  been  prepared. 

The  President  proposed  the  following  resolution  : 

Nous  votons  des  remerciments  pour  la  g^nereuse  et  cordiale 
hospitalite  qui  nous  a  etd  donntfe  par  M.  le  Prefet  du 
Departement  de  la  Seine  Inferieure,  par  M.  Waddington, 
St^nateur  de  ce  1  )epartement  et  President  de  la  Chambre 
de  Commerce,  par  ladite  Chambre  de  Commerce,  et 
par  M.  le  Maire  et  la  Municipality  de  la  Ville  de  Rouen. 

That  the  thanks  of  this  Conference  for  the  generous  and 
hearty  hospitality  shewn  to  it  be  given  to  the  Prefect  of 
the  Department  of  the  Seine  Infi^rieure,  M.  Waddington, 
Senator  of  the  Department  and  President  of  the  Chamber 
of  Commerce,  to  the  Chamber  of  Commerce,  and  to  the 
Mayor  and  Municipality  of  the  City  of  Rouen. 

which  was  seconded  by  the  Vice-President  for  Japan  and  caiiied 
unanimously. 

M.  Desk  AYES :  Gentlemen, — I  am  authorised  and  requested 
by  the  Mayor  of  Rouen  to  thank  you  very  much  for  visiting 
Rouen,  and  I  am  desired  to  say  that  if  ever  you  wish  to  come 
back  and  meet  here  again  he  would  be  very  happy  to  invite  you. 

Sir  Walter  Phillimore  :  I  have  pleasure  in  moving  the  fol- 
lowing resolution : 
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Nous  votons  des  remerciments  k  la  Chambre  de  Commerce 
de  Rouen  pour  sa  bienveillance  en  mettant  h  notre 
disposition  les  locaux  de  la  Chambre. 

That  the  thanks  of  this  Conference  be  given  to  the  Chamber 
of  Commerce  of  Rouen  for  the  use  of  their  buildings  for 
the  meetings  of  the  Conference. 

The  resolution  was  seconded  by  Dr.  Stocquart,  and  carried 
unanimously. 

Dr.  Fromageot  then  moved  : 

Nous  votons  des  remerctments  k  M.  le  President  de  la 
Conftfrence,  THon.  S.  E.  Baldwin,  k  M.  Octave  Marais, 
Vice-President  pour  la  France,  h  Sir  John  Bigham, 
Vice-President  pour  la  Grande-Br^tagne,  et  k  I'Hon. 
Robert  D.  Benedict,  Vice-President  pour  les  Etats-Unis, 
pour  la  manifere  distinguee  et  courtoise  avec  laquelle  ils 
ont  remplis  les  fonctions  de  President. 

That  the  thanks  of  this  Conference  be  given  to  the  President 
of  the  Conference,  the  Hon.  Simeon  E.  Baldwin,  to 
M.  Octave  Marais,  Vice-President  for  France,  to  Sir 
John  Bigham,  Vice-President  for  Great  Britain,  and  the 
Hon.  Robert  D.  Benedict,  Vice-President  for  the 
United  States,  for  their  able  and  courteous  conduct  in 
the  chair. 

which  was  seconded  by  Mr.  Brainerd,  and  carried  unanimously. 
Dr.  W.  Evans  Darby:  I  have  much  pleasure  in  moving  the 
following  resolution : 

Nous  votons  des  remerciments  k  M.  le  Prince  de  Cassano,  k 
M.  Wood  Renton,  k  M.  Stanley  Metcalfe,  et  k  tons  nos 
coUfegues  qui  ont  bien  voulu  contribuer  par  leurs  travaux 
au  succ^s  de  cette  Conference. 

That  the  thanks  of  this  Conference  be  given  to  Prince 
Cassano,  Mr.  Wood  Renton,  Mr.  Stanley  Metcalfe,  and 
all  the  other  gentlemen  who  have  kindly  contributed  to 
the  work  of  the  Conference. 

Z    2 
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The  resolution  was  seconded  by  Dr.  Stoddard  and  carried 
unanimously. 

The  Chairman  :  With  this,  gentlemen,  closes  this  meeting  of 
the  International  Law  Association.  I  am  sure  that  none  of  you 
need  to  express  anything  else  than  what  you  feel  in  your  own 
hearts  as  to  the  pleasure  which  we  have  received  here,  and  also  as 
to  the  instruction  which  has  been  given  us  by  these  debates ;  and 
I  am  sure  also  that  we  may  all  look  forward  to  another  meeting 
at  some  other  place  and  to  a  long  succession  of  labours  by  this 
Association  which  shall  all  be  in  the  general  direction  of  that 
cause  which  all  of  us  have  at  heart,  namely,  the  removal  of  the 
causes  of  dififerences  between  nations  arising  out  of  the  differences 
of  law. 

With  this  final  remark  it  becomes  my  duty  to  declare  that  this 
meeting  of  the  Association  is  brought  to  a  conclusion. 
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Publications  received  since  the  last  Report. 

Correspondance  bi-mensuelle  of  the  Bureau  International  de  la  Paix. 

Law  Magazine  and  Review. 

Deutsche  Juristen-2^itung. 

The  Peacemaker  and  Court  of  Arbitration. 

The  Herald  of  Peace  and  International  Arbitration. 

Journal  du  Droit  International  Prive  et  de  la  Jurisprudence  comparee,  r^dige 

par  Mons.  £douard  Clunet. 
International  Tribunals  : — 

A  collection  of  various  schemes  which  have  been  propounded  ;  and  of 
instances  since  1815 ;  by  W.  Evans  Darby,  LL.D. 
Revue  Generale  de  Droit  International  Public,  redigee  par  Messieurs  Antoine 

Pillet  et  Paul  Fauchille. 
International  Maritime  Committee.     Report  of  the  London  Conference,  1899. 

Preliminary  Report  I.  &  II.  of  the  Paris  Conference  (1900). 
Atti  dello  Stato  Civile,  by  Ernesto  Fortunato. 
L*  Azione  dell'  Awocato  verso  il  Cliente,  by  Ernesto  Fortunato. 
II  Subingresso  Ipotecario,  ,,  ,, 

Del  Termine  a  comparire,  „  „ 

Delia  Estinzione  del  Mandato,  „  „ 

Delia  Funzione  del  Sequestratario,  „  „ 

II  Responsabile  Civile  non  citato  nel  Giudizio  Penale,  by  Ernesto  Fortunato. 
Rapports  sur  les  Manifestations  de  1899  et  1900,  relatives  k  la  Guerre  do 

Transvaal,  par  le  Bureau  International  permanent  de  la  Pais. 
The  Maritime  Code  of  the  German  Empire,  translated  by  W.  Arnold,  London. 
Studi  di  Dirilto  Internazionale  Privato,  by  Prof,  the  Marquis  A.  Corsi. 
Catalogue  d'ouvrages  sur  la  Paix  et  la  Guerre,  du  Bureau  Intematioiial  k  Berne. 
Atti  deir  Associazione  Nazionale  di  Diritto  Marittimo.    Agosto  1900. 
The  Question  of  Sanctions,  by  Dr.  W.  Evans  Darby. 
Stocquart,  Dr.  Emile,  Avocat  k  la  Cour  d'appel  de  Bruxelles. 

La  Vie  Judiciaire  k  New  York. 

La  Personalite  Juridique  de  la  fenmie  mari^  en  Angleterre. 

Studies  in  Private  International  Law. 
Gregory,  Professor  Charles  Noble,  A.M.,  LL.B. 

Bentham  and  the  Codifiers. 

Completion  of  Contracts  by  Mail  or  Telegraph. 
Baldwin,  Hon.  Simeon  E. 

Jurisdiction  of  the  Bishop  of  London  over  the  American  Colonial  Church  : 
A  paper  read  before  the  American  Historical  Association. 
Aguinaldo.  Don  Emilio.     True  Version  of  the  Philippine  Revolution. 
Reinsch,  Paul  Samuel,  Ph.D.,  LL.B.,  Ass.  Prof,  of  Pol.  Science. 

English  Common  Law  in  the  early  American  Colonies.    Thesis  submitted 
for  Doctorate  of  Philosophy,  University  of  Wisconsin,  1898. 
Barrow,  S.  J.     Reports  prepared  for  the  International  Prize  Commission. 

The  Undeterminate  Sentences  of  the  Parole  Law. 

Penological  Questions. 


Digitized  by 


Google 


APPENDIX   A. 


Trait6  franco-belge  sur  la   Competence  Judiciaire,  sur 

L'AUTORITfi    ET    L'ExfeCUTIOM    DES    DECISIONS     JUDICIAIRES^ 

DES  Sentences  Arbitrales  et  dks  Actes  Authentiques. 

Convention, 

Sa  Majeste  le  Roi  des  Beiges  et  le  President  de  la  Rd- 
publique  frangaise,  desirant  r^gler  les  rapports  entre  la  Belgique 
et  la  France  sur  la  competence  judiciaire,  sur  Tautorit^  et 
Text^cution  des  decisions  judiciaires,  des  sentences  arbitrales  et 
des  actes  authentiques,  ont  rdsolu  de  conclure  une  convention  k 
cet  effet  et  ont  nomme  pour  leurs  pl^nipotentiaires,  savoir : 

Sa  Majestt^  le  Roi  des  Beiges— 

M.  le  baron  d'Anethan,  son  envoytf  extraordinaire  et  mihistre 
pMnipotentiaire   prfes    le    President    de    la    R^publique 
fran^aise ; 
et  le  President  de  la  R^publique  fran9aise — 

Son  Excellence,  M.  Th.  Delcassd,  depute,  ministre  des  affaires 
dtrangferes, 
lesquels,  aprfes  s'^tre  communique  leurs  pleins  pouvoirs,  trouves 
en  bonne  et  due  forme,  ont  convenu  des  dispositions  suivantes : 

Tiire  I'^, — De  la  competence. 

Art,  i^^,  s.  I. — En  matiere  civile  et  en  mali^re  commerciale,  les 
Beiges  en  France  et  les  Frangais  en  Belgique  sont  regis  par  les 
m^mes  regies  de  competence  que  les  nationaux. 

S.  2. — ^Touiefois,  les  Beiges  ne  peuvent  invoquer  en  France 
Tarticle  14  du  Code  civil  pour  traduire  d'autres  Strangers  devant 
les  Tribunaux  fran^iis  que  s*ils  ont  etc  autorises  par  le  gouverne- 
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raent  frangais  k  ^tablir  leur  domicile  en   France,  et  tant  qu'ils 
continuent  d'y  resider. 

S.  3. — Uarticle  15  du  Code  civil  cesse  d'etre  applicable  dans 
les  rapports  entre  Frangais  et  Beiges. 

Art  2. — Si  le  d^fendeur  n*a  ni  domicile  ni  residence  en 
Belgique  ou  en  France,  le  demandeur  Fran9ais  ou  Beige  peut 
saisir  de  la  contestation  le  juge  du  lieu  oli  Tobligation  est  n&,  a 
^t^  ou  doit  ^tre  ex^cutee.  Les  Beiges  conserveront  en  France  les 
droits  que  leur  conffere,  en  matifere  commerciale,  Varticle  420  du 
Code  de  proctfdure  civile,  aussi  longtemps  que  cette  disposition 
restera  en  vigueur. 

Art,  3,  s.  I. — Lorsqu*un  domicile  attributif  de  juridiction  a 
<itt5  ^u  dans  Tun  des  pays  pour  Tex^cution  d'un  acte,  les  juges  du 
lieu  du  domicile  ^lu  sont  seuls  comp^tents  pour  connattre  des 
contestations  relatives  k  cet  acte. 

Si  cependant  le  domicile  n'a  ^t^  du  qu*en  faveur  de  Tune  des 
parties  contcactantes,  celle-ci  conserve  le  droit  de  saisir  tout  autre 
juge  competent 

S.  2. — Tout  induslriel  ou  commergant,  toute  socidte  civile  ou 
commerciale  de  Tun  des  deux  pays,  qui  ^tablit  une  succursale 
dans  I'autre,  est  r^putd  faire  e'lection  de  domicile,  pour  le  juge- 
ment  de  toutes  les  contestations  concernant  les  operations  de  la 
succursale,  au  lieu  oil  celle-ci  a  son  sidge. 

Art.  4,  s.  I. — Les  Tribunaux  de  Fun  des  Etats  contractants 
renvoient,  si  Tune  des  parties  le  demande,  devant  les  Tribunaux 
de  I'autre  pays,  les  contestations  dont  ils  sont  saisis,  quand  ces 
contestations  y  sont  d^j^  pendantes  ou  quand  elles  sont  connexes  k 
d*autres  contestations  soumises  k  ces  Tribunaux.  Ne  peuvent 
€tre  consid^r^es  comme  connexes  que  les  contestations  qui  pre- 
cedent de  la  m^rae  cause  ou  portent  sur  le  m^me  objet 

S.  2. — Le  juge  devant  lequel  la  demande  originaire  est  pen- 
dante  connait  des  demandes  en  garantie  et  des  demandes  re- 
conventionnelles,  k  moins  qu*il  ne  soit  incompetent  k  raison  de  la 
mati^re. 
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Art  5. — Le  juge  beige  ou  fran^ais,  competent  pour  statuer 
sur  la  demande  en  validite  ou  en  main-levde  d'une  saisie-arret  Test 
^galement  pour  connaitre  de  Texistence  de  la  cr^ance,  k  moins 
qu*il  ne  soit  incompetent  k  raison  de  la  matibre,  et  sauf  le  cas  de 
litispendance. 

Art.  6. — Toutes  les  contestations  relatives  k  la  tutelle  des 
mineurs  ou  des  interdits  sont  port<fes  devant  le  juge  du  lieu  oh  la 
tutelle  s'est  ouverte. 

Art  7,  s.  I. — Seront,  dans  chaque  pays,  port^s  devant  le  juge 
du  lieu  de  Touverture  de  la  succession,  les  actions  en  petition 
d'her^dit^,  les  actions  en  partage  et  toutes  autres  entre  cohi^ritiers 
jusqu'au  partage,  les  actions  contre  Tex^cuteur  testamentaire,  les 
actions  en  nullity  ou  en  rescision  de  partage  et  en  garantie  des 
lots,  les  actions  des  l^gataires  et  des  cr^anciers  contre  les  h^ritiers 
ou  Tun  d'eux. 

S.  2  — La  comp<ftence  relative  k  ces  actions  est  limits,  en 
Belgique,  suivant  Tarticle  47  de  la  loi  du  25  mars  1876. 

Art  8,  s.  I. — Le  Tribunal  du  lieu  du  domicile  d'un  commer- 
9ant,  Beige  ou  Frangais,  dans  I'un  ou  Tautre  des  deux  pays,  est 
seul  competent  pour  declarer  la  faillite  de  ce  commer9ant. — Pour 
les  soci^t^s  commerciales  fran9aises  ou  beiges  ayant  leur  si^ge 
social  dans  Tun  des  deux  pays,  le  Tribunal  competent  est  celui  de 
ce  si^ge  social. 

Les  commergants  des  deux  nations,  dont  le  domicile  n'est  ni 
en  Belgique  ni  en  France,  peuvent  6tre,  ndanmoins,  d^clar^s  en 
faillite  dans  Tun  des  deux  pays,  s'ils  y  possbdent  un  ^tablissement 
commercial  Dans  ce  cas,  le  Tribunal  competent  est  celui  du 
lieu  de  I'^tablissement. 

S.  2. — Les  effets  de  la  faillite  d^clarde  dans  Tun  des  deux  pays 
par  le  Tribunal  competent,  d'aprfes  les  regies  qui  prdc^dent,  s'^ten- 
dent  au  territoire  de  I'autre.  Le  syndic  ou  le  curateur  pent,  en 
consequence,  prendre  toutes  mesures  conservatoires  ou  d'adminis- 
tration,  et  exercer  toutes  actions  comme  reprdsentant  du  failli  ou 
de  la  masse.  II  ne  pent  toutefois  proc^der  k  des  actes  d'ex^cution 
qu'autant  que  le  jugement  en  vertu  duquel  il  agit  a  ^te  rev€tu  de 
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Texequatur,  conformement  aux  rbgles  ^dicttfes  par  le  titre  II  ci- 
aprbs.  Le  jugement  d'homologation  du  concordat,  rendu  dans 
Tun  des  deux  pays,  aura  autoritd  de  chose  jug^  dans  Tautre  et  y 
sera  executoire  d'apr^s  les  dispositions  du  meme  titre  II. 

S.  3. — Lorsque  la  faillite  declar^e  dans  Tun  des  deux  pays 
comprend  une  succursale  ou  un  ^tablissement  dans  Tautre,  les 
formalit^s  de  publicity  exigdes  par  la  legislation  de  ce  dernier  pays 
sont  remplies,  k  la  diligence  du  syndic  ou  du  curateur,  au  lieu  de 
cette  succursale  ou  de  cet  ^tablissemeni. 

S.  4.  -Les  sursis,  concordats  pr^ventifs  ou  liquidations  judici- 
aires,  organistfs  par  le  Tribunal  du  domicile  du  d^biteur  dans  Tun 
des  deux  Etats,  s'dtendent,  dans  la  mesure  et  sous  les  conditions 
ci-dessus  specifies,  au  territoire  de  Tautre  6tat 

Ar/.  9. — Les  mesures  provisoires  ou  conservatoires  organist 
par  les  legislations  fran9aise  et  beige  peuvent,  en  cas  d'urgence, 
dtre  requises  des  autorit^s  de  chacun  des  deux  pays,  quel  que  soit 
le  juge  competent  pour  connattre  du  fond. 

Arf.  10. — Pour  tous  les  cas  oh  la  pr^sente  convention  n'etablit 
pas  de  regies  de  competence  commune,  la  competence  est  regiee 
dans  chaque  pays  par  la  legislation  qui  lui  est  propre. 


Tifrr  II, — De  tautoritk  et  de  rexkcution  des  decisions  judidaires^  des 
sentences  arbitrcUes  et  des  actes  authmtiques. 

Art,  II. — Les  decisions  des  Cours  et  Tribunaux  rendues  en 
matifere  civile  ou  en  mati^re  commerciale  dans  Tun  des  deux 
^tats,  ont  dans  Tautre  Tautorite  de  la  chose  jugee,  si  elles  reuois- 
sent  les  conditions  suivantes : 

I**  Que  la  decision  ne  contienne  rien  de  contraire  k  Fordre 
public  ou  aux  principes  du  droit  public  du  pays  oh  elle  est  invo- 
quee; 

2**  Que,  d'aprfes  la  loi  du  pays  ob  la  decision  a  ete  rendue,  elle 
soit  passee  en  force  de  chose  jugee ; 

3**  Que,  d'apres  la  m^me  loi,  Texpedition  qui  en  est  produite 
reunisse  les  conditions  necessaires  k  son  authenticite ; 
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4**  Que  les  parties  aient  6t6  l^galeraent  cities,  representtfes  ou 
d^clar^es  ddfaUlantes ; 

5**  Que  les  regies  de  competence  rendues  communes  aux  deux 
pays  par  la  convention  n'aient  pas  ^t^  m<^connues. 

Arf.  12. — Les  decisions  des  Cours  et  Tribunaux  rendues  dans 
Tun  des  deux  6tats  peuvent  etre  mises  k  execution  dans  Tautre 
J^tat,  tant  sur  les  meubles  que  sur  les  immeubles,  aprbs  y  avoir  ^te 
ddclar^es  ex^cutoires. — Les  decisions  beiges  rendues  exdcutoires 
en  France  n'y  entraineront  pas  hypothfeque  judiciaire. 

L'exequatur  est  accord^  par  le  Tribunal  civil  du  lieu  oil  Fexe- 
cution  doit  6tre  poursuivie.  II  a  efifet  dans  toute  Tdtendue  du 
territoire. 

Le  Tribunal  saisi  de  la  demande  d'ex^cution  statue  comma  en 
matifere  sommaire  et  urgente.  Son  examen  ne  porte  que  sj^r  les 
points  dnumdrds  dans  I'article  pr^cddent 

Art  13. — En  accordant  Vexequatur,  le  juge  ordonne,  s'il  y  a 
lieu,  les  mesures  n^cessaires  pour  que  la  decision  etrangere  regoive 
la  m^me  publicity  que  si  elle  avait  ^t^  prononc^e  dans  les 
ressorts  oli  elle  est  rendue  ex^cutoire. 

Arf.  14. — Le  jugeraent  qui  statue  sur  la  demande  d'exequatur 
n'est  pas  susceptible  d'opposition.  II  peut  toujours  6tre  attaqu^ 
par  la  voie  de  Tappel  dans  les  quinze  jours  qui  suivent  la  significa- 
tion k  partie.     L'appel  est  jug^  sommairement  et  sans  procedure. 

Arf,  15. — Les  sentences  arbitrates  rendues  dans  Fun  des 
deux  6tats  ont  dans  Tautre  Tautorit^  de  la  chose  jug^e,  et  peuvent 
y  toe  rendues  ex^cutoires,  si  elles  satisfont  aux  conditions  exig^es 
par  les  n<*  i,  2,  3  et  4  de  Tarticle  ri. 

L'exequatur  est  accord^  par  le  president  du  Tribunal  civil  de 
Tarrondissement  dans  lequel  Tex^cution  est  poursuivie. 

Art  16. — Les  actes  authentiques  extfcutoires  dans  l*un  des 
deux  pays  peuvent  ^tre  ddclar^s  exdcutoires  dans  I'autre  par  le 
president  du  Tribunal  civil  de  Tarrondissement  oil  Texecution  est 
demand^e. 

Ce  magistrat  v^rifie   si   les  actes  r^unissent    les    conditions 
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necessaires  pour  leur  authenticity  dans  le  pays  oil  ils  ont  et^  le^as 
et  si  les  dispositions  dont  Texdcution  est  poursuivie  n'ont  rien  dc 
contraire  k  Tordre  public  ou  aux  principes  de  droit  public  dn 
pays  ob  I'exequaturest  requis. 

Ar^,  17. — Les  hypothfeques  consenties  dans  Tun  des  deux 
pays  n'auront  d'effet  k  I'e^gard  des  immeubles  situes  dans  Fautrc 
que  lorsque  les  actes  qui  en  contiennent  la  stipulation  auront  6tt 
rendus  exdcutoires  par  le  president  du  Tribunal  civil  de  la  situa- 
tion des  biens. 

Ce  magistrat  verifie  si  les  actes  et  les  procurations  qui  en  sent 
le  complement  r^unissent  toutes  les  conditions  necessaires  pour 
leur  authenticity  dans  le  pays  oil  ils  ont  ^te  re9us. 

Ar^.  18. — Dans  les  cas  prevus  par  les  articles  15,  16  et  17,  la 
decision  du  president  a  effet  dans  toute  T^tendue  du  teiiitoiie. 
£lle  est  susceptible  d'appeL  La  Cour  statue  comme  en  mati^ 
d'appel  de  t6(6t6. 

Art  19. — 1/3  pr^sente  convention  ne  sera  applicable  qu'aox 
decisions  rendues  par  les  Couis  et  Tribunaux  posterieureroent  au 
jour  oh  elle  sera  devenue  obligatoire  dans  les  deux  pays. 

Elle  ne  deroge  pas  \  la  convention  intemationale  conclue  a 
la  Haye  le  14  novembre  1896  et  relative  k  la  procedure  civile. 

Elle  n'enlfeve  aux  Frangais  aucun  des  droits  que  leur  confbre 
la  loi  beige  du  25  mars  1876  tant  qu'eUe  sera  on  vigueur. 

Art.  20. — La  pr^sente  convention  est  conclue  pour  cinq  ans 
\  partir  du  jour  de  r^change  des  ratifications.  Dans  le  cas  oh 
aucune  des  hautes  parties  contractantes  n'aurait  notifi^  une  ann^ 
avant  Texpiration  de  ce  terme  son  intention  d'en  faire  cesser  les 
effets,  la  convention  continuera  d'etre  obligatoire  encore  une 
ann^e,  et  ainsi  de  suite,  d'annfe  en  ann^e,  tant  que  Tune  des 
parties  ne  Taura  pas  denonc^e. 

Art  21.— La  pre'sente  convention  sera  soumise  2l  rapprobadon 
des  pouvoirs  l^gislatifs. 

Les  ratifications  en  seront  echang^es  \  Paris  aussitot  que  faire 
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se  pourra,  et  la  conventioii  entrera  simnltan^ment  en  vigueur  dans 
les  deux  pays  au  jour  fix^  par  les  parties  contractantes. 

En  foi  de  quoi  les  pWnipotentiaires  respectifs  ont  sign^  la 
pr^sente  convention  qu'ils  ont  rev^tue  de  leurs  cachets. 

Fait  k  Paris,  en  double  exemplaire,  le  8  juillet  1899. 

(Z.5.)     Baron  d'Anethan, 

(Z.5.)      DELCASSfi. 

[Ratified  by  the  Belgian  and  by  the  French  Chambers.] 


Mauritius. — Ordinance  35  of  1898. 

To  (I  we  fid  the  law  relating  to  proceedings  in  the  Supreme  Court  of 
Mauritius  against  absent  defendants. 

Sect,  I. — In  civil  or  commercial  actions  and  actions  on  bills 
of  exchange  and  promissory  notes  against  absent  defendants, 
whether  British  subjects  or  not,  "  initial  process  '*  shall  not  be 
issued  or  served  without  the  leave  of  the  Supreme  Court  or  a 
judge  thereof;  such  process  is  allowed  to  be  served  out  of  the 
jurisdiction,  when : 

{a)  the  whole  subject-matter  of  the  action  is  land  or  immove- 
able property  situate  within  the  jurisdiction  (with  or 
without  rents  or  profits)  : 

(b)  any  act,  deed,  will,  contract,  or  obligation,  or  liability 

affecting  land  or  immoveable  property  situate  within  the 
jurisdiction  is  sought  to  be  continued,  rectified,  set  aside, 
or  enforced  in  the  action  : 

(c)  any  relief  is  sought  against  any  person   domiciled   or 

ordinarily  resident  within  the  jurisdiction  : 

{d)  the  action  is  founded  on  any  breach  or  alleged  |>reach 
within  the  jurisdiction  of  any  contract  wheever  made 
which  ought  to  be  performed  within  the  jurisdiction  : 
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{e)  any  injunction  is  sought  as  to  anything  to  be  done  within 
the  jurisdiction,  or  any  nuisance  within  the  jurisdiction 
is  sought  to  be  prevented  or  removed,  whether  damages 
are  or  are  not  also  sought  in  respect  thereof: 

(/)  any  person  out  of  the  jurisdiction  is  a  necessary  and 
proper  party  to  an  action  proj-^rly  brought  against  some 
other  person  duly  served  within  the  jurisdiction. 

Any  application  to  the  Court  for  this  purpose  must  be  sup- 
ported by  an  affidavit  stating  that  in  the  belief  of  the  deponent 
the  plaintiff  has  a  good  cause  of  action,  and  shewing  in  what 
place  or  country  the  defendant  is  or  may  probably  be  found, 
and  whether  he  is  a  British  subject  or  not,  and  the  grounds  upon 
which  the  application  is  made ;  and  no  such  leave  shall  be  granted 
unless  it  shall  be  made  sufficiently  to  appear  to  the  Court  or 
judge  that  the  case  is  a  proper  one  for  service  out  of  the  jurisdic- 
tion under  this  Ordinance. 


Mauritius. — Ordinance  41  of  1899, 

{Amcfiding  the  foregoing  Ordinafice.) 

Sect.  I. — Where  the  defendant  is  not  a  British  subject,  nor  in 
British  dominions,  nor  in  any  territory  under  British  protection  or 
governed  in  virtue  of  a  charter  granted  by  the  Queen,  "  initial 
process  "  shall  not  be  served  upon  him,  but  notice  of  such  initial 
process  shall  be  given  to  him. 

[In  England  the  procedure  is  the  same,  except  that  service  out 
of  the  jurisdiction,  or  notice  thereof,  is  also  allowed  where  the 
action  is  for  the  administration  of  the  personal  estate  of  any 
deceased  person  who,  at  the  time  of  his  death,  was  domiciled 
within  the  jurisdiction,  or  for  the  execution  (as  to  property 
situate  within  the  jurisdiction)  of  the  trusts  of  any  written  instru- 
ment o£  which  the  person  to  be  served  is  a  trustee,  which  ought 
to  be  executed  according  to  the  law  of  England  (Rules  of  Supreme 
Court,  Order  XI.).] 


Digitized  by 


Google 


(    351     ) 


Mauritius. — Ordinance  42  of  1899. 

To  determine  the  law  with  regard  to  the  execution  and  recognition 
of  Foreign  Judgments  in  Mauritius, 

Whereas  it  is  expedient  for  the  purpose  of  facilitating  com- 
mercial relations  between  this  Colony  and  other  countries,  and  of 
ensuring  the  benefits  that  accrue  from  the  prompt  and  regular 
course  of  justice,  that  the*  law  with  regard  to  the  execution  and 
recognition  of  Foreign  Judgments  in  Mauritius  should  be  deter- 
mined. 

And  whereas  it  is  necessary  to  that  end  to  repose  full  faith 
in  the  justice  of  the  laws,  and  confidence  in  the  honour,  integrity, 
and  impartiality  of  the  judges  in  other  countries. 

Be  it  enacted  by  the  Governor  with  the  advice  and  consent  of 
the  Council  of  Government  as  follows  : 

Sect,  I  (i). — In  this  Ordinance"  judgment"  includes  any  judg-  Definitions, 
ment,  decree,  order,  or  other  adjudication  of  a  Court  of  Law. 

"Foreign  Judgment"  means  a  judgment  given  in  a  civil  or 
commercial  case  by  a  Court  in 

(d)  the  United  Kingdom  : 

{b)  any  British  possession  or  any  territory  under  British 
protection  or  governed  in  virtue  of  a  charter  granted 
by  the  Queen  : 

(c)  any  foreign  country  at  peace  with  the  Queen,  or  posses- 

sion of  any  such  foreign  country  other  than  foreign 
countries  or  possessions  of  foreign  countries  in  which 
Consular  Courts,  whether  British  or  foreign,  are  estab- 
lished : 

(d)  or  any  British  or  foreign  Consular  Court  in  any  foreign 

country. 

Provided  that  the  Governor  in  Executive  Council  may,  subject 
to  approval  of  Secretary  of  State,  by  Proclamation  declare  that  the 
judgments  of  any  foreign  country  or  any  possession  of  a  foreign 
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country,  or  of  any  foreign  Consular  Court,  shall  not  come  within 
the  provisions  of  this  Ordinance.  Such  proclamation  shall  apply 
to  all  proceedings  under  this  Ordinance  pending  at  the  time  of 
the  coming  into  operation  of  the  said  proclamation  :  provided 
nevertheless  that  nothing  therein  contained  shall  operate  to 
prevent  any  proceeding  being  brought  before  the  Courts  of  the 
Colony  (whether  proceedings  under  this  Ordinance  were  so 
pending  or  not)  on  the  original  cause  of  action  on  which  any 
judgment  to  which  such  proclamation  applies  was  given. 

The  term  "  foreign  judgment "  further  includes  a  judgment 
for  rent  or  profits  of  immoveable  property  in  the  Colony,  but  does 
not  include  a  judgment  affecting  or  creating  any  right,  title,  or 
interest  in  or  over  immoveable  property  in  the  Colony. 

{2). — The  term  "foreign  judgment"  does  not  include,  and 
this  Ordinance  does  not  apply  to  judgments  (except  in  so  far  as 
they  may  decree  or  give  any  order  in  relation  to  the  payment  of  or 
right  to  a  sum  of  money)  of  any  Admiralty  or  Vice-Admiralty 
Court,  or  of  any  Prize  Court  or  ///  rem  or  in  any  of  the  matters 
following  : 

(a)  matrimonial : 

ip)  lunacy: 

(c)  relating  to  the  guardianship  or  curatorship  of  minors  or  of 
prodigals  : 

{d)  relating  to  the  probate  of  wills  or  letters  of  administra- 
tion, to  successions  or  to  partitions  of  property : 

(e)  relating  to  the  status  of  any  person  : 

(/)  criminal,  or  affecting  personal  liberties  or  depriving  any 
person  of  any  civil  or  civic  right : 

(j^)  relating  to  bankruptcy,  insolvency,  cessio  Inmontm,  or 
winding-up  of  companies : 

(h)  not  coming  within  the  meaning  of  the  words  '*  civil  or 
commercial  case." 

Provided  that  when  any  foreign  judgment  (other  than  a  judgment 
decreeing  or  giving  any  order  in  relation  to  the  payment  of  or 
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ri:;ht  to  a  sum  of  money)  giveo  by  aay  Coart  in  any  matter  so 
excluded  from  the  provisions  of  this  Ordinance  comes  before  a 
Court  of  this  Colony  for  execution  or  for  recognition,  the  said 
Court  shall^  both  in  the  way  in  which  it  shall  be  brought  before  it 
and  in  all  other  things  relating  thereto,  be  guided  by  the  principles 
of  the  law  of  England. 

Sect.  2. — Foreign  judgments,  when  authenticated  as  required  Effect  of 
by  this  Ordinance,  shall  be  executed  and  recognised  by  the  Courts  juS^^nu 
in  this  Colony  in  conformity  with  the  rules  and  subject  only  to 
the  exceptions  contained  in  this  Ordinance. 

Provided  that  such  execution  and  recognition  shall  only  be 
accorded  as  between  the  parties  who  are  bound  thereby  by  the 
law  of  the  country,  colony  or  jurisdiction  in  which  the  judgment 
was  pronounced. 

Sect.  3. — The  execution  and  recognition  aforesaid  shall  extend  Foreign  judg- 
to  any  judgment,  whether  by  default  or  otherwise,  given  in  any  against  absent 
proceeding,  although  the  defendant  or  respondent,  whether  sub-  defendants, 
ject  or  alien,  was  not  present  in  the  country,  colony  or  jiuisdiction 
in  which  the  proceeding  was  commenced. 

Provided,  however,  that  this  article  shall  not  apply  to  any 
judgment  by  default  given 

(i).  in  any  proceeding  against  such  absent  defendant  or  re> 
spondent  by  means  of  an  arrestment  or  seizure  of  property  used 
to  found,  create  or  establish  jurisdiction,  unless  the  cause  of  action 
arose  within  the  jurisdiction ;  or 

(ii).  in  any  proceeding  commenced  against  such  absent  defen- 
dant or  respondent  solely  because  the  obligation  or  act  which  was 
the  subject  matter  of  such  proceeding  was  contracted  with  or 
affected  a  subject  of  or  a  resident  in  the  country,  colony  or  juris- 
diction in  which  the  proceeding  was  commenced. 

Provided,  further,  that  this  article  shall  not  apply  to  a  judg- 
ment by  default  given  in  any  proceeding  in  which  the  defendant 
or  respondent  was  an  alien,  and  was  out  of  the  territorial  jurisdic- 
tion of  the  Court  which  gave  the  judgment  at  the  time  the  pro- 
ceeding was  commenced,  unless  the  law  of  the  country,  coloi^r  or 
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jurisdiction  ia  which  the  proceeding  was  -commenced  nequires 
service  of  the  initial  process  in  such  proceeding  to  be  fiers^^al : 
or,  where  personal  service  cannot  be  effected, 

{a)  requires  in  lieu  thereof  substituted  service  of  such  process 
to  be  effected,  if  on  some  third  person  then  on  some 
person,  or  if  by  advertisement  then  in  some  newspaper, 
in  the  country  where  the  defendant  may,  in  the  opinion 
of  the  Court  or  other  authority  allowing  such  substituted 
service,  probably  be  found ;  or 

{b)  allows  in  lieu  thereof  substituted  service  in  such  manner 
not  above  specified  as  may  in  the  opinion  of  the  Court 
or  other  authority  allowing  such  substituted  service  best 
ensure  the  fact  that  the  proceeding  has  been  commenced 
coming  to  the  knowledge  of  the  defendant  or  respondent; 
and  the  Supreme  Court  is  satisfied  that  such  hex  has 
come  to  the  knowledge  of  the  defendant  or  respondent 

Sect.  4  (i). — No  action  or  any  proceeding  other  than  that 
prescribed  by  this  Ordinance  shall  be  brought  on  a  foreign  judg- 
ment or  on  the  original  cause  of  action  on  which  any  foreign 
judgment  has  been  ^ven. 

(2).  Enforcement  of  a  foreign  judgment  may  be  sought  by 
motion' for  execution  thereof  made  before  the  Supreme  Court,  on 
which  motion  the  Supreme  Court  shall  give  judgment  as  in  an 
ordinary  case  within  its  jurisdiction,  subject  only  to  the  principles 
laid  down  in  this  Ordinance.  If  the  judgment  of  the  Supreme 
Court  be  in  favour  of  the  party  making  such  motion,  such  judg- 
ment shall  be  for  execution  of  the  foreign  judgment,  or  shall  be  in 
the  form  of  an  order  as  nearly  as  may  be  in  the  terms  of  the 
fore^  judgment,  as  the  circumstances  of  the  case  may  require ; 
execution  therein,  or  process  to  enforce  obedience  thereto,  as  the 
case  may  be,  shall  issue  according  to  the  law  for  the  time  being 
governing  execution  of  judgments  or  orders  of  the  Supreme 
Court 

The  expression  '^  judgment  for  execution,''  when  u^  in  dus 
Ordinance,  shall  be  held,  to  mean  the  judgment  .^^efi^m^  hy  tHe 
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Supreme  Court  on  the  motion  for  execution  under  this  paragraph 
in  favour  of  the  party  making  such  motion. 

(3).  If  the  party  against  whom  the  judgment  has  been  given 
be  within  the  Colony,  eight  days*  notice  of  such  motion  shall  be 
given  in  the  manner  provided  by  law  for  serving  notices  of  m9tion 
before  the  Supreme  Court 

(4).  If  such  party  be  absent  from  the  Colony,  service  of  the 
.potice  of  such  motion  shall  be  governed  in  all  respects  by  the  law 
governing  the  service  of  initial  process  on  absent  defendants ;  and 
,as  far  as  may  be  necessary  the  provisions  of  the  Absent  Defen- 
'dants  Ordinance,  1898,  shall  apply  to  all  proceedings  subsequent 
to  such  motion. 

(5).  The  law  in  force  in  the  Colony  with  regard  to  any  pro- 
ceedmgs  subsequent  to  judgment,  and  to  appeals  to  Her  Majesty 
in  Council,  shall  apply  to  the  judgment  to  be  given  on  such 
motion. 

Sect.  5  (i). — The  motion  for  execution  of  a  foreign  judgment  Documenu 
shall  be  supported  by  the  following  documents :  mo^onr'^  ° 

(i).  a  true  copy  of  the  judgment  certified  and  sighed  by  the 
judge  or  judges  by  whom  such  judgment  was  pronoimced ;  . 

(ii).  a  certificate  granted  and  signed  by  an  officer  of  the 
country,  colony,  or  jurisdiction  in  which  the  judgment  was  given, 
duly  appointed  in  that  behalf,  stating  that  he  has  received  from 
the  other  party  applying  for  such  certificate  an  affidavit  (or  other 
document  having  tlie  like  efifect  as  an  affidavit)  setting  out  the 
facts  following,  and  that  he  is  satisfied  that  such  facts  are  true, 
that  is  to  say —  ' 

(a)  that  the  judgment  is  one  on  which  execution  (whether 
conditional — execution  provisoire — or  not)  can  issue : 

{b)  that  complete  satisfaction  of  the  judgment  has  not  been 
obtained :  ' 

(c)  that  reasonable  efforts  have  been  made  to  obtain  satis- 
faction of  the  judgment,  or  that  there  is  no  reasonable 
probability  of  the  judgment  being  completely  satisfied  in 
the  country,  colony  or  jurisdiction  in  which  it  was  given. 
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If  the  judgment  has  been  satisfied  in  part  the  affidavit  or 
other  document  shall  state  to  what  extent  satisfaction  has  been 
obtained,  and  the  motion  shall  be  for  execution  only  of  such  part 
of  the  judgment  as  has  not  been  satisfied. 

(iii)«  A  true  copy  of  the  affidavit  or  other  document  certified 
and  signed  by  the  officer  granting  the  certificate. 

(2).  The  appointment  of  the  officer  to  grant  such  certificate, 
together  with  the  signatures  of  such  officer  referred  to  in  the 
preceding  paragraph,  shall  be  verified  by  the  judge  or  one  of  the 
judges  by  whom  the  judgment  was  pronounced  ;  the  signature  of 
such  judge,  as  well  as  the  signatures  of  the  judge  or  judges  referred 
to  in  the  preceding  paragraph,  shall  be  verified,  as  to  : 

(a)  English  judgments,  by  the  Lord  Chancellor  of  England ; 
(6)  Irish  judgments,  by  the  Lord  Chancellor  of  Ireland ; 

(c)  Scotch  judgments,  by  the  Keeper  of  the  Great  Seal ; 

(d)  British  Indian  judgments,  by  the  Legal  Member  of  the 

Council  of  the  Governor-General  of  India ; 

(e)  British   colonial   judgments,   by  the  Governor-General, 

Governor,  or  Administrator  as  the  case  may  be ; 

{/)  Judgments  emanating  from  any  territory  under  British 
protection,  or  governed  in  virtue  of  a  charter  granted 
by  the  Queen,  by  the  principal  British  officer  resident  in 
such  territory ; 

(f)  British  Consular  Court  judgments  by  the  British  Am- 

bassador, Minister,  Charg^  d'Afiaires,  ConsulGeneral, 
Consul,  or  the  principal  diplomatic  officer  in  the 
country  where  the  Consular  Court  is  established  ; 

(A)  foreign,  foreign  colonial,  and  foreign  Consular  Court 
judgments  by  such  officer  of  the  foreign  country  to 
which  the  Court  belongs,  or  in  which  the  Court  is 
situated,  whose  office  most  nearly  corresponds  with  that 
of  the  before-mentioned  British  officers  in  each  case, 
such   office  and   the   signature  of  such    officer    being 
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certified  by  the  British  Ambassador,  Minister,  Charg^ 
d* Affaires,  Consul-General,  Consul,  or  other  principal 
diplomatic  officer  in  the  country  to  which  the  Court 
belongs,  or  in  which  the  Court  is  situated. 

'  Sect,  6  (i). — The  judgment  for  execution  referred  to  in  article  When  execu- 
4  shall  be  refused,  or  on  subsequent  motion  a  judgment  for  jg^JJ^*"  ^ 
execution  already  given  may  be  set  aside,  upon  such  terms  as 
the  Court  may  think  fit  as  to  costs  and  otherwise  (unless  the 
Court  shall  see  fit  to  refuse  it  conditionally,  or  to  vary,  or 
suspend  it),  if  any  of  the  following  matters  shall  be  established, 
that  is  to  say: 

(i).  That  in  accordance  with  the  law  of  the  country,  colony 
or  jurisdiction  in  which  the  judgment  was  given,  either 

{a)  it  has  been  satisfied  ;  or 

(b)  the  person  against  whom  it  was  given  lias  been  released 

from  obedience  thereto ;  or 
{c)  execution  upon  it  is,  or  by  judgment  has  been,  temporarily 

or  indefinitely  stayed. 

(ii).  That  execution  in  the  country,  colony  or  jurisdiction  in 
which  the  judgment  was  given  either 

{a)  cannot  issue ;  or 

{b)  can  only  issue  subject  to  a  condition  ;  or 
>        {c)  could    not  at  the  time  of  motion    made  have  issued 
without  leave ; 

\n  which  last  two  cases,  before  the  judgment  for  execution  is 
given,  or  if  such  judgment  has  been  given,  before  execution 
is  allowed  to  issue  or  be  carried  into  effect,  as  the  case  may  be', 
the  Court  shall  make  such  order  as  the  circumstances  of  the  case 
may  require  for  proof  to  be  given  of  the  condition  having  been 
f  ulfilled,  or  of  the  leave  having  been  granted,  as  the  case  may  be. 
(iii).  That  the  judgment  contains  provisions  the  execution  of 
which  would  be  contrary  to  the  policy  of  the  law  {lots  ttordrc 
public)  of  the  Colony. 
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(2).-^The  Court  may  further  dedine  to  give  judgment  for 
execution,  or  if  such  judgment  has  been  given,  may  suspend 
(execution  thereon,  upon  such  terms  as  it  may  think  fit  as  to  costs 
or  otherwise,  if  it  is  satisfied  that  the  time  for  appealing  against 
tl^  judgment,  according  to  the  law  of  the  country,  colony  or 
jurisdiction  in  which  it  was  given,  has  not  yet  expired,  and  that 
^  appeal,  is  about  to  be  brought;  or  if  it  is  satisfied, notwith-r 
standing  such  time  for  appealing  has  expired, 

{a)  that  there  exists  a  remedy  against  the  judgment  according 
to  the  law  of  the  country,  colony  or  jurisdiction  in 
which  it  was  given ; 

(d)  that  there  exist  prim&  facie  grounds  to  warrant'  an 
application  for  such  remedy  being  made  under  siich 
law;  and 

if)  that  such  an  application  is  about  to  be  made.  ; 

Provided  that,  where  it  is  alleged  that  the  judgment  has  been 
obtained  by  fraud  or  collusion,  and  the  Court  is  satisfied  either 

{a)  that  there  does  not  exist  any  remedy  against  such 
judgment  according  to  the  law  of  the  country,  colony 
or  jurisdiction  in  which  it  was  given ;  or 

ip)  that  there  does  exist  such  remedy,  but  that  the  person 
against  whom  the  judgment  has  been  given  has  through 
n<!>  fault  of  his  own  been  unable  to  avail  himself 
of  it, 

then  the  Court  may  entertain  and  determine  the  question  of 
the  alleged  fraud  or  collusion,  and  if  in  its  opinion  the  allegation 
is  proved,  the  Court  may  refuse  to  give  judgment  for  execution, 
or,  if.  such  judgment  has  been  given,  may  on  subsequent  motion 
set  aside  such  judgment  upon  such  terms  as  it  may  think  fit  as  to 
costs  or  otherwise. 

fore'^^^'^d  ^^   ^* — Interest  on  a  foreign  judgment  shall  be  considered 

■lents.  to  be  part  of  the  judgment,  and  shall  run  and  be  payable  after 

judgment  for  execution  has  been  given  in  the  Colony,  in  accordance 
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with  the  \iw  of  the  country,  colony .  or  jgiisdictioa  in  Vhich  thie 
foreign  judgment  was  given,  until  fuU  satisfiauction  thereof  has  been 
obtained. 

No  interest  shall  run  or  be  pa3rable  on  the  judgment  fot 
exectttion* 

&cf.  8. — ^Where  concurrent  actions  or  proceedings  between  Concurrent 
the  same  parties  and  in  respect  of  the  same  cause  of  action,  *"*^^- 
either  wholly  or  in  part,  are  pending  in  this  Colony  and  in  any 
other  country,  colony  or  jurisdiction,  the  Courts  of  this  Colony 
.^hall  in  all  respects  be  giiided  by  the  law  of  England  with  regard 
to      '■ ■  ■  ■     •  •       ^ 

(a)  the  making  of  an  order  suspepd^ng  one  or  more  of  the 
.  .       said  actions  or  proceedings^  or  s^lowing  one  or  more  of 
them  to  proceed ; 

(i)  the  defence  of  ^  o/iM pendens;  and 

(if)  the  recognition  of  any  order  made  with  tegard  to  such 
concurrent  actions  or  proceedings  by  any  Court  i^  such 
cpimtry,  colony  or  jurisdiction.  .   i  '       ■ 

In  determining  any  question  with  regatd  to  the  identity  of  the 
causles  off  action  in  the  concurrent  actions  or  proceedings,  or  to 
ih^'^parties  who  are  or  may  be  bound  by  the  judgments  which 
may  be  given  therein  respectively,  the  Cojyirt  shall  in  ah  respects 
be  i^uided  by  the  law  of  England. 

.Sect.  9  (i). — The,  provisions  of  this  Ordinance^  except  in  jRecognition 
masters,  specially  dealt  with  by  this  article*  shall  apply  to  ^^j^Jj^^s 
recognition  of  a  foreign  judgment  when  it  is  pleaded  ad  an 
estoppel  or  bar  to  any  proceeding  in  the  Colony  on  the  same 
cause  of  action  between  the  parties  who  are  bound  thereby,  and 
in  such  case  the  matter  in  respect  of  which  the  foreign  judgment 
ha5  been  given  shall  be  considered  in  the  Colony  as  res  judicata. 

(2).  The  judgment,  whether  it  is  in  favour  of  the  party  so 
pleading  it,  or  is  in  favour  of  the  party  against  whom  it  id  so 
pleadied,  shall  be  proved  and  certified  according  to  the  manner 
provided 'iti  article  5  or  so  much  of  the  said  ardde  «s  the  circum- 
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stances  of  the  case  may  require,  provided  that  in  all  cases  the 
necessary  signatures  shall  be  verified  as  required  by  paragraph  (2} 
of  that  article. 

(3).  The  party  against  whom  the  judgment  is  pleaded  may 
nevertheless  prevent  the  effect  oi  res  judicata  being  accorded  to  it 
by  proving  that  the  judgment  proceeded  upon  a  rule  of  buv  or 
of  procedure  which  prevented  the  proceeding  from  being  brought 
in  the  Court  by  which  such  judgment  was  given,  but  which  did 
not  at  the  same  time  extinguish  the  claim  in  respect  of  which 
the  proceeding  was  sought  to  be  brought 

(4).  The  Court  may  further  stay  the  progress  of  the  proceeding 
in  which  the  foreign  judgment  is  so  pleaded  upon  such  terms  as  it 
may  think  fit  as  to  costs  or  otherwise,  if  It  is  satisfied  that  the  time 
for  appealing  against  the  judgment  according  to  the  law  of  the 
country,  colony  or  jurisdiction  in  which  it  was  given  has  not  }et 
expired,  and  that  an  appeal  is  about  to  .be  brought;  or  iC  it  is 
satisfied,  notwithstanding  the  time  for  appealing  has  expired^ 

(ei)  that  there  exists  a  remedy  against  the  judgment  accord- 
ing to  the  law  of  the  country,  colony  or  jurisdiction  in 
which  it  was  given ; 

{p)  that  there  txisX  primd  facU  grounds  to  warrant  an  applica- 
tion for  such  remedy  being  made  under  such  law ;  and 
.     .  (^  that  such  an  application  is  about  tQ  be  made. 

Provided  that  where  it  is  alleged  th^t  the  judgment  has  been 
obtained  by  fraud  or  collusion,  and  the  Court  is  satisfied  either 

"  '  {a)  that  there  does  not  exist  any  remedy  against  such 
judgment  according  to  the  law  of  the  teuntrj;  colony 
or  jurisdiction  in  which  it  was  given ;  or 
(^)  that  there  does  exist  such  remedy,  but  that  the  person 
against  whom  the  judgment  has  been  given  has  through 
no  fault  of  his  own  been  unable  to  avail  himself  of  it, 

then  the  Court  may  entertain  and  determine  the  question  ui 
the  alleged  fraud  or  collusion,  an4  if  in  its  opinio^  the  allegation 
is  pfpved,  the  Court  may  allow  the  proceeding  in  ^hich  t^efor(^^ 
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judgment  is  so  pleaded  to  proceed  upon  such  terms  as  it  may 
think  fit  as  to  costs  or  otherwise.    - 

(5).  Nevertheless,  when  the  judgment  is  in  favour  of  the  person 
pleading  it,  if  it  contains  provisions  the  recognition  of  which 
would  be  contrary  to  the  policy  of  the  law  (/ois  (t&rdre  public) 
of  the  Colony,  it  shall  not  be  recognised  as  required  by  this 
article. 

Sect.  10. — Awards  of  arbitrators  or  umpires  shall  be  executed  Awards  of 
.  *^  •  arbitrators. 

and  recognised  in  accordance  with  the  provisions  of  this  ordinance 

after  they  have  become  or  have  been  made  executory  in  the 

country,  colony  or  jurisdiction  in  which  the  proceedings  in  which 

the  award  was  given  have  taken  place. 

Sect  II  (i). — In  all  questions  relating  to  security  for  costs  to  Security  for 
be  given  by  plaintiffs  in  proceedings  before  the  Supreme  Court,  ^^^** 
the  Court  shall  in  all  respects  be  guided  by  the  law  of  England. 

(2).  Security  for  costs  may  be  required  subject  to  the  said  law 
from  the  party  moving  for  execution  of  a  foreign  judgment  under 
this  Ordinance  whenever  a  plaintiff  would  be  required  to  give  such 
security  in  an  ordinary  proceeding  before  the  Supreme  Court 

Sect.    1 2. —  Affidavits    and    other  judicial  documents   {jpikes  Effect  of 
judicicdres)  made   in  any  country,  colony  or  jurisdiction,   shall  affidavits. 
receive  in  the  Colony  the  same  legal  effect  as  they  possess  in  the 
country,  colony  or  jurisdiction  in  which  they  were  made. 

Sect,  13. — The  Judges  of  the  Supreme  Court  shall  make  rules  jndjrcs  to 
as  to  procedure  and  costs  for  the  purpose  of  carrying  out  the  make  rtile<;. 
provisions  of  this  Ordinance  in  the  same  way  and  subject  to  thc 
same  conditions  as  to  approval  and  other  matters  as  rules  aiw 
now  and  may  hereafter  be  made  for  the  Supreme  Court 

Sect.  14. — Whenever  in  this  Ordinance  the  expression  "law  of  j^^^j^j^^     ^ 
England  *'  is  used,  it  shall  be  held  to  include  the  law  as  established  law  of 
by  the  English  Courts  at  the  time  being  together  with  any  statutes 
or  rules  having  the  force  of  statutes  which  are  in  force  when  this 
Ordinance  comes  into  operation.     But  it  shall  not  include  any 
statutes  or  rules  coming  into  force  or  treaty  or  convention  entered 
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into  by  the  Queen  after  this  Ordinance  comes  into  operation  unless 
such  statute  or  rule  or  such  treaty  or  convention  has  been  ex- 
tended to  or  made  applicable  to  or  includes  this  Colony. 

Application  Sect.  15. — ^This  Ordinance  shall  apply  to  foreign  judgments 

to  existing      which  have  been  given  at  the  time  it  comes  into  operation. 
judgments. 

Shon  title.  Sect.  16. — This  Ordinance  may  be  cited  as  the  Foreign  Judg> 

ments  Ordinance,  1899. 
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APPENDIX   B. 


BANQUET   DE  LA  BOURSE. 

DiSCOURS, 

Discours  de  M.  Waddington,  President  de  la  Chambre  de 
Commerce  de  Rouen : 

•  Messieurs, — Les  accents  vibrants  de  notre  air  national  que 
nbus  venous  d'entendre  sont  le  pr^ambule  pour  le  toast  que  je 
vais  porter.  '* 

Daus  cette  assembl^e,  c*est  un  grand  honneur  et  un  grand 
plaisir  pour  moi  de  porter  la  sant^  du  chef  de  TEtat,  du  President 
de  la  R^publique. 

J'ai  rhonneur  d'avoir  c6toy^  pendant  de  longues  ann^es  cet 
honn^te  hbmme  et  ce  bon  citoyen;  et  c'est  ainsi  que  j'ai  appritf  h. 
Paimer,  k  le  respecter. 

Depuis  qu'il  a  it6  6\qv6  h,  la  fonction  qu'il  occupe,  M.  Loubet  a 
montr^  qu'il  dtait  h,  la  hauteur  de  sa  tiche  et  il  a  accompli  son 
devoir  modestement  et  simplemenL 

'  Tout  demi^rement  encore,  messieurs,  au  cours  de  I'Exposition, 
je  le  voyais  presque  tous  les  jours,  malgrd  sa  grande  fatigue,  visiter 
notre  Exposition  dans  tons  ses  coins  et  recoins  et  ^tudier  les 
produits  multiples  et  varies  de  Tindustrie,  examiner  avec  attention 
les  progrfes  de  la  science. 

Qu*il  s'agisse  de  produits  industriels  ou  des  questions  pouvant 
intdresser  le  bien  materiel  ou  moral  de  toutes  les  classes  et  surtout 
de  celle  qui  souffre  et  qui  peine,  vous  pouvez  6tre  assurd  qu'il  est 
toujours  au  premier  rang. 

Prenant  part  k  la  discussion,  encourageant,  dclairant  au  besoin 
la  discussion  de  quelques  paroles  pleines  de  logique  et  de  bon 
'Sens. 
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Certes,  s'il  Tavait  pu  et  si  ses  occupations  et  un  pen  sa 
grandeur  ne  Tattachaient  au  rivage,  il  se  serait  fait  un  plaisir  de 
travailler  avec  vous  k  cette  grande  oeuvre  de  droit  intemationaJ. 
dent  vous  avez  jet^  les  fondements.  Aussi,  suis-je  sur  d'entrer  dans 
les  vues  du  President  en  associant  son  nom  au  toast  que  je  vaib 
porter  tout  k  Theure  k  Tunion  Internationale. 

Cette  union  se  realise  en  ce  moment  dans  cette  salle  oh  soni 
representees  presque  toutes  les  nations  du  monde ;  elle  est  le  but 
de  vos  discussions  et  de  vos  resolutions. 

Bien  plus,  elle  existe  en  chair  et  en  os  sous  les  murs  de  P^kin. 

Pour  la  premiere  fois  dans  Thistoire  nous  voyons,  rassembles, 
Ik-bas,  unis  sous  le  m6me  commandement,  obdissant  k  la  m^nit 
inspiration,  les  soldats  des  deux  mondes,  qu'ils  appartiennent  aux 
yieux  Etats  de  r£urope,  k  la  jeune  Amdrique  ou  k  cet  empire  de 
I'extreme  orient  qui  a  franchi  en  quelques  ann^es  dans  la  route 
.de  la  civilisation  les  espaces  qui  nous  ont  co(it^  des  sibcles  d'efibrts 
et  de  fatigues. 

A  ces  soldats  nous  pouvons  tous  envoyer,  sans  arriere-pensee, 
uos  souhaits  de  succ^s,  car  ils  livrent  Ik-bas  le  bon  combat  pour 
la  sainte  cause  de  Thumanite.  lis  se  battent  pour  le  droit  d^ 
gens,  pour  la  sdcurit^  des  ambassadeurs,  qui  est  Tarticle  premier 
du  droit  international. 

A  ces  soldats  qui  peinent,  qui  soufifrent,  permettez-moi  d'adress^ 
un  salut  respectueux  et  un  message  d'encouragement,  et  permette^. 
rooi  de  confier  ce  message  au  glorieux  militaire  M,  le  G^i^drai 
Voyron,  que  je  vois  devant  moi,  qui  a  fait  ses  premieres  armes 
en  Chine  dans  Texp^dition  de  z86o  et  qui  sait  k  quels  dange^ 
,iiont  expos^es  nos  armies. 

Messieurs,  je  vous  invite  k  boire  k  la  sant^  de  M.  Loubet,  Pr^sj- 
;dent  de  la  R^publique  frangaise,  et  j'associe  k  ce  toast  celui  de  toutes 
les  nations  representees  dans  T Association  du  droit  international. 

Discours  de  M.  le  Maire  de  Rouen  : 

Messieurs, — Mon  premier  mot  k  ce  banquet  doit  etre  un  mot 
de  cordial  et  sincere  remerciment  k  M.  le  Senateur  Waddingtop, 
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le  distingu^  president  de  la  Chambre  de  commerce  de  Rouen. 
Je  tiens  k  le  remercier  ainsi  publiquement  d*abord  de  Tinitiative 
qu*il  a  prise  de  concert  avec  mon  ami,  M.  Deshayes,  de  provoquer 
le  choix  de  la  ville  de  Rouen  pour  la  reunion  du  dix-neuvifeme 
Congr^s  de  TAssociation  de  droit  international.  Je  tiens  k  le 
remercier  aussi  de  la  pens^e  qu'il  a  eue  d'associer  Tadministration 
ct  le  Conseil  municipal. 

II  m*est  agr^able  de  rendre  hommage  aux  sentiments  dlev^s 
dont  il  s'est  inspire  et  de  constater  la  bonne  harmonie  entre  la 
Chambre  de  commerce  et  TAssembl^e  municipale. 

J'ai  d^jk  eu  Thonneur  de  vous  dire,  k  la  stance  d'ouverture,  que 
votre  presence  ici  nous  donnait  un  sujet  de  legitime  fiert^ ;  elle 
est  aussi  Tobjet  d*une  vive  satisfaction  dans  une  ville  industrielle, 
commerciale  et  maritime  comme  la  ndire.  Nous  avons  autant 
qu'ailleurs,  peut-^tre  m^me  plus  qu'ailleurs,  la  nette  perception  des 
grands  intdrSts  internationaux. 

Nous  savons  combien  il  importe  d'asseoir  sur  la  justice  et  sur 
requite  les  lois  qui  doivent  rdgler  les  diifi^rends  entre  les  peuples 
civilisds. 

Soyez  certains  que  nous  suivons  vos  travaux  avec  la  plus  pro- 
fonde  attention,  et  pour  les  questions  de  navigation  notamment^ 
vous  preparez  des  ameliorations  heureuses  qui  seront  autant  de 
conqu^tes  au  profit  de  la  paix  si  utile  aux  hommes. 

Toutes  ces  questions  sont  dignes  au  plus  haut  point  de  solliciter, 
de  tenter  les  intelligences  sup^rieures  et  de  passionner  les  esprits 
nobles  et  gdn^reux  du  monde  entier. 

Voilk  pourquoi  au  nom  de  la  ville  de  Rouen,  je  salue  ici  les 
illustrations  qui,  sans  distinction  de  nationality,  sont  venues  travailler 
ensemble  au  bien  de  Thumanitd 

Sans  doute,  messieurs,  il  ne  faut  pas  se  bercer  d'illusions,  il  ne 
faut  pas  croire  que  les  resolutions  propos^es  par  le  Congr^s  vont 
recevoir  une  application  immediate,  vont  transformer  les  lois  sous 
Tempire  desquelles  nous  vivons,  mais  il  est  raisonnable  de  penser 
que  vos  travaux  amfeneront  des  ameliorations  utiles.  J'ai  ia 
conviction  que  le  congres  de  Rouen  portera  de  bons  fruits. 

C'est  dans  cet  espoir  que  je  vous  renouvelle  les  remerciments 
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demes  <X)n€itoyens  et  c'est  dans  cette  pens^eque  je  Ibve  mon 
verre  pour  boire  k  la  sant^  des  hommes  que  nous  soimnes  si 
heureux  de  possdder  panni  nous. 

Messieui^,  k  la  santd  des  congressistes. 


Discours  de  M.  Baldwin,  President  de  rAssociation  de  droit 
International: 

Monsieur  Waddington,  Monsieur  le  Maire,  Messieurs, — 
UAssociation  de  droit  international  a  6t6  heureuse  de  se  r^unir 
dans  cette  ville  historique,  Mais  si  tous  les  monuments  de  cette 
Yiile,  comme  M.  Waddington  Ta  dit  hier,  sont  du  Moyen-Age, 
ses  fabriques,  ses  ateliers,  ses  quais,  ses  batiments  demeurent 
Les  monuments  tout  tremblants,  qui  semblent  peu  solides,  ne 
sont  pas  moins  des  bases  solides  sur  lesquelles  elle  peut  se  reposer, 
ce  sont  les  insignes  de  sa  legitime  renomm^e  universelle. 

Notre  association,  par  bonheur,  n'dtait  pas  organis^e  sur  des 
lignes  ^troites.  Le  droit  international  est  plutot  I'oeuvre  des 
peuples  que  des  hommes,  plutot  Toeuvre  des  marchands  que  des 
juristes. 

Votre  hospitality  a  6t6  vraiment  gdndreuse,  et  elle  justifie  le 
vers  de  Henri  de  Bomier :  "  Tout  honmie  a  deux  pays,  le  sien  et 
puis  la  France." 

Monsieur  le  Maire,  en  montant  hier  soir  le  grand  escalier  de 
r Hotel  de  Ville,  j'ai  remarqu^  une  tablette  d'airain  qui  en  portant 
la  date  de  Tan  huit  de  la  premiere  r^publique,  la  repr^nte 
comme  ayant  ^t^  ^tabli  par  la  loL 

Au-dessus  il  y  a  cette  inscription:  "Unitd  des  poids  et  des 
roesures  en  tous  les  temps  et  dans  tous  les  peuples." 

Ce  principe  g^n^reux  a  toujours  ^t^  le  principe  de  la  l^slation 
fran^aise. 

Je  ne  pourrais  pas  souhaiter  pour  notre  association  des  dements 
plus  heureux  qui  de  travailler  sous  cette  influence  constante. 

Le  present,  qu'est-ce  que  c'est,  Tavenir  est  la  seule  chose  au 
monde  qui  demeure. 
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Dificours  de  M.  Marais,  ancien  bitonnier  de  Tordre  des 
avocats,  Rouen : 

Messieurs, — Monsieur  le  President  de  la  Chambre  de  com- 
merce me  donne  la  parole ;  il  est  trop  aimable  pour  que  son  ddsir 
ne  soit  pas  satisfait  imm^diatement  par  mpi,  bien  que  dans  une 
certaine  mesure  je  ne  sois  pas  dispose  ^  prendre  la  parole. 

Cependant,  je  ne  voudrais  pas  donner  ce  spectacle  qui  serait 
plus  drole,  c'est  que  vous  voyiez  un  president  d'assembl^e  donner 
la  parole  k  un  avocat,  et  Tavocat  qui  la  refuse. 

Je  me  propose  tout  simplement  de  porter  un  toast  k  notre 
Eminent  president  de  TAssociation  de  droit  international  et  aux 
membres  de  cette  association  qui  sont  les  membres  Strangers. 

Monsieur  le  Maire,  dans  un  sentiment  trfes-devd  et  par  une 
parole  tr^s-heureuse,  vous  disiez  tout  k  Theure  que  le  role  du 
droit  international  ^tant  en  quelque  sorte  illimit^,  tant  est  vaste 
le  champ  des  Etudes  qu'on  veut  parcourir,  et  il  pourrait  presque 
prendre  pour  devise  cette  pens^e  relev^e  dans  un  vieil  auteur 
latin :  *^  Je  suis  un  homme,  et  rien  de  ce  qui  est  humain  ne  m'est 
indiff<frent,"  tant  il  est  vrai  que  le  droit  international  s'applique 
k  des  objets  qui  concement,  qui  int^ressent  Thumanit^  tout 
entifere. 

Tout  d'abord  ce  sont  les  relations  avec  les  peuples  qu'on  veut 
^tudier;  ces  relations  ne  sont  pas  codifi^es,  elles  ont  lieu  par 
Tusage  et  les  progrfes  de  la  civilisation  font  que  cet  usage  quoique 
n'^tant  pas  toujours  observ(^  devient  de  plus  en  plus  humain  et 
s'il  m'est  permis  de  le  dire,  charitable. 

Cependant,  k  ces  usages  il  faut  une  codification,  c'est  Toeuvre  du 
jurisconsulte,  du  droit ;  c'est  lui  qui  determine  les  conditions  dans 
lesquelles  la  guerre  se  poursuivra,  quel  sera  le  sort  des  prisonniers, 
c'est  lui  qui  r^glera  toutes  ces  questions  d^rivant  de  cette  mau- 
vaise  situation,  de  ces  questions  qui  naissent  de  la  guerre. 

Dans  une  pens^e  qui  restera  assurdment  dans  tous  les  cas 
comme  un  des  monuments  les  plus  glorieux  de  sa  vie  de 
monarque,  le  C^ar  ^mit  Tidde  que  toutes  ces  questions  fussent 
entendues. 

II  a  embrass^  toutes  ces  questions  d6'}k  ^tudi^es  et  vous  savez 
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que  la  conf<frence  de  la  Haye  a  about!  k  certaines  resolutions  et 
lorsque  je  vous  dis  que  le  droit  international  s'occupe  de  toutes 
ces  questions,  je  fais  un  pur  et  simple  rappel  de  ce  qui  s'est 
pass^  dans  notre  stance  d'hier. 

Nous  avons  dtudi^  des  rapports  trfes  dtendus  tels  que,  par 
exemple,  le  trait^  de  Tabolition  de  I'esclavage,  et  du  Congr^s  de 
la  Haye,  et  dematn  nous  traiterons  k  la  conference  une  question 
sur  la  propriety  en  temps  de  guerre. 

Ce  n'est  pas  seulement  dans  ces  rapports  qu'elle  exerce  ses 
facult^s,  et  j'ajoute  que  toutes  ces  questions  auxquelles  je  feis 
allusion  jusque  dans  ces  demibres  ann^es  n'dtaient  en  quelque 
sorte  que  le  r^sultat  de  traditions  plus  ou  moins  vagues  aux> 
quelles  les  peuples  se  soumettaient,  et  c'est  alors,  il  y  a  de  9a  une 
vingtaine  d'ann^es,  que  des  hommes  considerables  se  r^unirent  et 
etablirent  la  base  de  cette  Association  de  droit  international  qui 
tient  aujourd'hui  k  Rouen  sa  dix-neuvibme  session. 

Des  armateurs,  des  assureurs,  des  jurisconsultes,  des  magistrats 
se  r^unirent  tons  et  cherch^rent  k  fonder  cette  association  avec  la 
pens^e  d'arriver  ainsi  k  une  entente  intemationale. 

Cest  rhonneur  de  cette  Association  de  droit  international 
d'avoir  eu  cette  haute  pens^e  et  ce  sera  sa  gloire  d'avoir,  par  des 
travaux  considerables,  facility  les  relations  commercialese 

Ce  n'est  ni  le  moment  ni  le  lieu  de  faire  une  excursion  sur  ses 
travaux,  et  je  ne  veux  parler  que  de  Tun  des  r^sultats  trfes  im- 
portants  obtenus  par  les  travaux  des  membres  de  Tassociation. 

II  s'agit  de  ces  regies  d'York  et  d'Anvers  lesquelles  sont 
devenues,  comme  vous  le  savez,  les  chartes  des  contrats  maritimes. 
On  en  arrivait  k  des  discussions  interminables  soulev^es  k 
Toccasion  des  avaries  de  mer;  qui  devait  supporter  les  pertes? 
Qui  a  formuie  ces  regies?  Cest  TAssociation  de  droit  inter- 
national qui  a  rdussi,  dans  sa  Conference  d'Anvers,  k  amener  une 
entente  entre  les  differents  inter^ts,  et  k  mettre  fin  aux  conflits  des 
legislations  dans  cette  raatibre  par  ce  r^glement  qui  est  aujourd'hui 
incorpore  dans  les  charte-parties  du  monde  entier. 

Pardonnez-moi,  messieurs,  de  m*6tre  etendu  sur  cette  question, 
mais  nous  sommes  en  congrbs. 
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A  Torigine,  TAssociation  de  droit  international  dtait  presque 
exclusivement  compos^e  d* Anglais  et  d* Am^ricains,  La  race  latine 
y  dtait  pen  representee.  Maintenant  il  y  en  a  un  certain  nombre 
de  Frangais  qui  sont  aujourd'hui  membres  de  cette  association 
et  aussi  des  Italiens,  Espagnols,  et  Beiges.  Que  dis-je,  de  quelques 
Frangais  ?  elle  compte  maintenant  beaucoup  de  nos  compatriotes 
et  k  cette  table  m^me  figure  un  repr^sentant  de  Tokio — ^le  Japon 
lui-mSme  fait  partie  de  TAssociation  de  droit  international 

Au  nom  des  membres  fran9ais  de  I'Association  de  droit 
international  nous  demandons  la  permission  de  porter  la  santd^ 
de  nos  amis,  les  membres  Strangers  de  TAssociation  de  droit 
international. 


Discours  de  M.  Barclay,  President  de  la  Chambre  de  Com- 
merce Anglaise  k  Paris : 

Messieurs, — L'intemationalisme  souleve  une  foule  de  con* 
sid^rants.  J'ai  un  voisin  qui  m'a  parld  de  Tinternationalisme  et 
bien  ce  n'est  pas  seulement  cela,  il  y  a  k  Paris  surtout  une  grande 
^cole  de  nationalisme,  TExposition  de  cette  ann^e  k  Paris  est  la 
plus  glorieuse  de  toutes  les  espbces.d'internationalisme. 

Quand  la  France  entreprend  quelque  chose  elle  la  mfene  avec 
un  tel  entrain  que  toutes  les  difficult^s  sont  franchies. 

J'espfere  un  succ^s  de  ce  genre  pour  les  Fran9ais  dans  notre 
association,  et  c'est  une  bonne  augure  que  nous  ayons  comme 
vice-president  k  Tavenir  un  homme  comme  M.  Marais;  je  sais 
avec  quel  enthousiasme  il  a  accepte  cette  reunion  k  Rouen. 

Je  sais  aussi  de  quelle  faQon  il  a  6t6  second^  par  M.  Deshayes  ; 
vous  voyez  avec  quel  r^sultat  M.  Waddington  et  M.  le  Maire  de 
Rouen  ont  amen^  le  Congrfes  k  Rouen. 

Je  voudrais  dire  un  petit  mot,  je  voudrais  proposer  un  toast  au 
grand  succ^s  de  votre  Exposition  et  au  nom  de  mes  compatriotes 
je  puis  affirmer  que  c'est  une  grande  erreur  qu*on  ait  dit  que  les 
Anglais  avaient  voulu  boycotter  TExposition ;  les  Anglais  vont  venir 
en  masse,  mais  nous  avons  des  vacances  et  jusqu'au  moment  oh 
les  vacances  commenceront  (et  ils  commencent)  les  Anglais  ne  font 
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que  commencer  k  venir  k  TExposition,  J'ai  eu  Toccaaion  de 
constater  qu'ils  vont  venir  en  grande  masse. 

Votre  Exposition  est  la  plus  belle  et  Ton  n'a  jamais  vu  quelque 
chose  de  pareil  k  ceci.     J'ai  vu  celles  de  1878  et  de  1889. 

II  n'y  a  plus  qu'une  chose  k  faire,  c'est  que  chaque  nation 
subventionne  la  Fiance  pour  Tengager  k  faiie  une  exposition  tons 
les  dix  ans. 

Voulez-vous  me  permettre  de  d^roger  un  peu  aux  habitudes 
anglaises  et  de  porter  un  toast  au  plus  glorieux  succbs  de 
TExposition  de  1900. 

Discours  de  Sir  Walter  Phillimors  : 

Avant  de  lever  cette  stance  et  de  quitter  ces  lieux  hospitaliers, 
je  vous  demande  la  permission  de  porter  un  dernier  toast  k  la 
Ville  de  Rouen,  k  la  Municipality,  k  la  Chambre  de  Commerce, 
et  k  tout  le  d^partement  de  la  Seine-Inf(^rieure.  Messieurs, 
je  desire  exprimer  notre  gratitude  pour  Taccueil,  les  bons  soins 
et  les  gages  que  vous  nous  donnez ;  je  parle  aussi  au  nom  de  mes 
eoU^gues. 

C'est  grdce  k  I'assistance  de  la  France  que  les  Etats-Unis  sont 
devenus  ind^pendants.  Nous  autres  Anglais,  nous  pouvons  dire 
cela,  son  esprit  g^n^reux  Ta  toujours  pouss^e  k  d^fendre  les  plus 
nobles  causes.  Quelquefois,  nous  avons  eu  des  malentendus, 
mais  nous  n'avons  jamais  6t6  amis  plus  ^troits. 

Nous  sommes  k  moiti^  normands  puisque  ce  sont  eux  qui  ont 
fait  la  conqu^te  de  TAngleterre,  c'est  pourquoi  je  m'empresse 
d'autant  plus  k  saluer  la  vieille  capitale  normande. 

Je  porte  encore  un  toast  k  la  bonne  ville  de  Rouen. 

Je  bois  k  M.  Waddington, 

Discours  de  M,  Benedict  ; 

Au  nom  des  membres  am^ricains  du  Congiis,  je  d&ire 
appuyer  les  paroles  de  remerciment  dites  par  Sir  Walter  Phillimore. 
Nous  esp^rons  qu'un  jour  nos  coUbgues  frangais  nous  donneront 
le  plaisir  de  les  recevoir  aux  6tats-Unis ;  nous  les  prions  de  se 
rappeler  qu'il  n'est  pas  plus  loin  de  Rouen  k  New  York  que  de 
New  York  k  Rouen. 
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